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APPELLATE  COURTS  OF  ILLINOIS 


These  CourtB  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  tlu-ee  years.  One  Clerk  is  elected  in  each 
districts 


MABTm  Li  Newell,  Reporter,  Springfield,  niinois. 


FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clbbk — ^Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

jrSTICBB. 

Francis  Abams,    Ashland  Block,  Chicago,  Illinois. 
Nathaniel  C.  Sears,  **  "  "  *• 

THOMAS  G.  Windes,     "  "  "  " 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  LaSalle  county,  on  the  third  Tuesday  in  May, 

and  the  first  Tuesday  in  December. 
Clerk— Columbus  C.  Duffy,  Ottawa,  Illinois. 

JUSTICES. 

John  D.  Crabtree,  Dixon,  Illinois. 
Dorrance  Dibell,  Joliet,         *' 
Francis  M.  Wrioht,  Urbana,    ** 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  tliii-d  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield,  Illinois. 

justices. 

Oltvbr  a.  Harker,  Carbondale,  Illinois. 
Benjamin  R.  Burroughs*  Edwardsville,  Illinois. 
John  J.  Glenn,  Monmouth,  Illinois. 

FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  me  fom*th  Tues- 
days in  February  and  August. 
Clerk — Frank  W.  Havill,  Mount  Vernon,  Illinois. 

justices. 

James  A.  Creiohton,  Springfield,  Illinois. 
Nicholas  E.  Worthinoton,  Peoria,  ** 
Hiram  Bioelow,  Galva,  " 

BRANCH  OF  THE  APPELLATE  COURT— FIRST  DISTRICT. 

This  Court  is  held  by  three  Judges  of  the  Circuit  Court,  desi^ated 
and  assigned  by  the  Supreme  Court  under  the  provisions  of  the  Act  of 
the  General  Assembly,  approved  June  2,  1897,  Hurd*s  Statute,  1897, 508; 
Laws  of  1897,  186. 

justices. 

Henrt  M.  Shepard,  Chicago,  Illinois. 
Oliver  H.  Horton,        "  •• 

Henrt  V.  Freeman,       **  '* 


Judges  op  the  Circuit  Courts. 


CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JTTDaES. 

Joseph   P.  Robarts,   Cairo,    Illinois. 
Outer  A.  Harkeb,  Carbondale,  " 
Alonzo'  K.  Vickers,  Vienna,        " 

Second  Circuit. — The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Younoblood,  Mount  Vemon,  Illinois. 
Prince  A.  Psarce,  Oarmi,  ** 

Enoch  E.  Nbwlin,  Robinson,  " 

Third  Circuit. — The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison, 
Bond.  Washington  and  Perry. 

judoes. 

Benjamin  R.  Burroughs,  Edwardsville,  Illinois. 
Martin  W.  Schaeffer,  Belleville,  ** 

WiLUAM  Hartzell,  Chester,  <* 

Fourth  Circuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 

William  M.  Farmer,  Vandalia,  Illinois. 

TRLTfAN  E.  Ames,  Shelby  ville,  " 

Samuel  L.  Dwight,  Centralia,  "  ^ 

Fifth  Circuit, — Tlie  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 

Henry  Van   Sellar,    Paris,    Illinois. 
Ferdinand  Bookw alter.  Danville,  ** 
Frank  K.  Dunn,  Charleston,  ** 

Sixth  Circuit.— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

judges. 

Francis   M.  Wright,  Urbana,  Illinois. 
Edward  P.  Vail,  Decatur,  " 

William  G.  Cochran,  Sullivan,       ** 

Seventh  Circuit. --The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield,  Illinois. 
Robert  B.  Shirley,  (-arlinville,  " 

Owen  P.  Thompson,  Jacksonville,      " 

Eighth  Circuit.— The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,    Quincy,   Illinois.' 
Harry  Higbee.  Pittsfield,  ** 

Thomas  N.  Mehan,  Mason  City,  " 
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Ninth  Circuit. — ^The  countieB  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDQES. 

John  J.  Glenn,  Monmouth,  Illinois. 
GReRGB  W.  Thoicpson,  Galesburg,  *' 
John  A.  Gray,  Canton,  ** 

Tenth  Cireuit.— The  counttes  of  Peoria,  Marshall,  Putnam,  Stark  and 
TaseweU. 

JUDOE8. 

LESLtff  D.  PuTERBAUOH,  Peoria,  Dlinois. 
Thomas  M.  Shaw,  Lacon,  <* 

Nicholas  E.  Wobthinoton,  Peoria," 

Eleventh  Ofreui/.— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Mters,  Bloomington,  Illinois. 
Gboboe  W.  Patton,  Pontiac,  '* 

John  H.  Moffett,  Paxton,  " 

Twdflh  Oireutt— The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 

DoRRANCE   DiBELL,  Joliet,  Illinois. 
Robert  W.  Hilscher,  Watseka,*' 
John  Small,  Kankakee,  " 

Thirteenth  Cireuit.^The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa,  Illinois. 
Harvey  M.  Trimble,  Princeton,    '* 
Samuel  C.  Stough,  Morris,  " 

Fourteenth  Circuit,  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva,  Illinois. 
WiLUAM  H.  Gest,  Rock  Island,  lUinois. 
Frank  D.  Ram^t,  Morrison, 


<( 


Fifteenth  Circuit. —The  counties  of  Jo  Daviess,  Stephenson,  CarroU, 
Ogle  and  Lee. 

judges. 

John  D.  Crabtree,  Dixon,  Illinois. 
Jambs  Shaw,  Mount  Carroll,     " 
James  S.  Baumb,  Galena.  " 

Sixteenth   Otrcuit.— The  counties  of  Kane,    DuPage^  DeKalb  and 

judges. 

'    Henry  B.  Willis,  Elgin,  Illinois. 
Charles  A.  Bishop,  Sycamore,  Illinois: 
George  W.  Brown,  Wheaton, 


It 


SeventeeTith  Ctrcut7.— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garvsr,  Rockford,  Illinois. 
Charles  E.  Fuller,  Belvidere,  Illinois. 
Charles  H.  Donnelly,  Woodstock,  Illinois. 


8  Courts  op  Cook  County. 


COURTS  OF  COOK  COUNTY. 


The  State  constitution  recognizes  Ckx>k  county  aa  one  judicial  circuit, 
and  establishes  the  Circuit  and  Superior  Courts  of  said  county.  The 
Criminal  Court  of  Cook  County  is  also  established  with  jurisdiction  of  a 
Circuit  Court  in  criminal  cases  only.  The  judges  of  the  Circuit  and 
Superior  Courts  are  judges,  ex^ffleiOf  of  the  Criminal  Court 


CIRCUIT  COURT. 
Clerk— John  A.  Cooke,  County  Building,  (Chicago* 

JUDGES. 

Edwabd  F.  Dunne,  John  Gibbons, 

MuBRAY  F.  Tuley,  Richard  W.  Clifford, 

Richard  8.  Tuthill,  Thomas  G.  WinDes, 

Francis  Adabis,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Neelt, 

Elbridqr  Hanecy,  Frank  Baker, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 
Clerk— John  A.  Linn,  Cotmty  Building,  Chicago. 

JUDGES. 

Henry  M.  Shepard,  Arthur  H.  Chbtlain, 

Theodore  Brentano,  Henry  V.  Freeman, 

Philip  Stein,  John  Barton  Payne, 

William  G.  Ewino,  Nathaniel  C,  Sears, 

Jonas  Hutchinson,  Farlin  Q.  Ball, 

Joseph  E.  Gary. 


TABLE  OF  OASES. 


A 

Adanw  ats.  d^  of  Peoria < 662 

AdaniB  atB.  Wilkinson 541 

Aleahire  ats.  Bice 455 

American  Exchange  NatL  Bank^tta.  StrausB 814 

Anglo-American  ProviBion  Oo.  atB.  Richardson 77 

Auburn  State  Bank  ats.  Brown 584 

B 

Baboock  ats.  Howe 68 

Barnard  ats.  BerKevin 47 

Barnes  ats.  Kent 617 

Belt  atB.  Culver 619 

Bergevin  ▼.  Barnard. 47 

Berkowsky  ▼.  Cahill : 101 

Bertalot  t.  Kinnare 53 

Bets  atB.  Gottew 661 

Binkopski  ats.  Chicago  &  E.  R.  R.  Co 22 

BirkB  ▼.Lntz 484 

Black  ats.  Chicago  Tmiit  &  Savings  Bank 147 

Blackall  ▼.  Sexton 895 

Blatchlej  ats.  Snydacker 519 

Bo<^k  atB.  Fonts 687 

Bonton  ats.  Cameron 264 

Bracbtendorf  y.  Kehm 228 

Bramlett  atB.  Chicago  &  A.  R.  R.  Co 428 

Brann  t.  Seipp  Brewing  Co 282 

Brooks  atB.  City  of  Springfield 48 1 

Brown  ▼.  Anbom  State  Bank 584 

Brunges  ats.  Nevios  Baking  Co 596 

Boll  atB.  Dickinson 75 

Bm-ke  t.  Donning 193 

o 

Cahill  atB.  Berkowsky 1 01 

Cameron  ▼.  Bonton 264 

CanerinatB.  Chicago  City  Ry.  Co 81 

Chicago  &N.W.  Ry.  Co.  ▼.  GUlison 207 

(9) 


10  Appellate  Courts  of  Illinois. 


Chamberlain  y.  Chamberlain 618 

Chicago*  A.  R.  R.  Co.  v.  Bramlett 428 

Chicago  &  A.  R.  R.  Co.  v.  Patterson  &  Johnson 438 

Chicago  City  Ry.  Co.  v.  Canevin 81 

Chicago  &  E.  R.  R.  Co.  y.  Binkopeki 22 

Chicago,  M.  &  St.  P.  R.  R  Co.  ats.  Maltman 878 

Chicago&N.  W.  Ry.  Co.  y.  Gilliaon 207 

Chicago  &  N.  W.  Ry.  Co.  ats.  Walters 854 

Chicago,  P.  &St.  L.  R.  R.  Co.  y.  Woolridge 551 

Chicago,  R.  L  &  P.  Ry.  Co.  y.  Kendall 105 

Chicago  Trust  &  Savings  fiank  y.  Black 147 

Cicero  &  P.  St  R.  R.  Co.  y.  Snider 800 

City  of  Chicago  ats.  Hitchcock 190 

City  of  Chicago  ats.  Ridges 142 

City  of  Peoria  v.  Adams 002 

City  of  Springfield  y.  Brooks 481 

City  of  Springfield  y.  Williams 439 

City  of  Spring  Valley  ats.  Spring  Valley  Coal  Co 029 

Clarke  ats.  Mexican  Amole  Soap  Co 055 

Cleveland,  C.  C.  &  St  L.  Ry.  Co.  y.  Hall 448 

Cline  ats.  Rockford  Ins.  Co 495 

Consolidated  Milling  Co.  ats.  Eckhart 70 

Corwin  ats.  Resser 025. 

Cottew  y .  Betz 00 1 

County  of  Cook  ats.  Lewis 151 

Crabtree  ats.  Roley 581 

Crane  v.  Jewett 158 

Cribben,  Sexton  &  Co.  v.  Hicks 447 

Culver  y.  Belt 019 

Currie  ats.  Syndicate,  etc 122 

D 

Dama  v.  Kaltwasser 140 

Davis  v.  Rittenhouse  &  Embree  Co 58 

Day  v.  Milligan 824 

Dee  v.  McCarthy 012 

De  Wolf  y .  Royal  Trust  Co 41 1 

Dickerson  v.  Mayor  and  Aldermen  of  City  of  Le  Roy 5S8 

Dickinson  y.  Bull 75 

Dickinson  v.  Gray 55 

DoUarliide  v.  Hopkins 609 

Douglas  V.  Hoffman 110 

Dow  V.  Higgins 802 

Dozier  ats.  Harris. '. 542 

Drew  ats.  Lanahan  &  Son 208 

Dunning  ats.  Burke 198 

E 

Eckhart  v.  Consolidated  Milling  Co 70 

Ehlert  v.  Security  Deposit  Co 59 


Table  op  Cases.  11 


Elzas  ▼.  Elzas 94 

Emmons  v.  Hilton 124 

Equitable  Loan  &  L  AsB^n  v.  Lyon&  Sons*  L.  &M.  Ca 4S9 

r 

Fairbanks  v.  Owensboro 'Wagon  Go 680 

Ferris  ats.  Matthiessen  &  Hegeler  Zinc  Oo 684 

Flcklin  V.  Olmstead 8iJ4 

First  NatL  Bank  v.  lUinois  Steel  Co 641 

First  NatL  Bank  ats.  McLaughlin 470 

Forest  City  Furniture  Co.  ats.  Gilbert 186 

Fort  Dearborn  Natl.  Bank  ats.  McDonald 17 

Foster  v.  Van  Ostem 807 

Fonts  ▼.  Bocock 6b7 

G 

Gilbert  ▼.  Forest  City  Furniture  Co 186 

GUbert  ats.  Rice 649 

Gillison  ats.  Chicago  &  N.  W.  Ry.  Co 207 

Goldberger  ats.  Supreme  Lodge  &  C.  L.,  Knights  of  Honor 820 

Goode  ats.  Gray 504 

Gormully  &  JeflPery  Mfg.  Co.  v.  Olsen 82 

Gtaeser  ats.  Sondheimer 41 

Gram  ats.  Johnson 676 

Gray  atB.  Dickinson 55 

Gray  v.  Goode 504 

Great  Northern  Hotel  Co.  v.  Leopold 108 

Gross  ate.  Worthington 887 

Guthmann  ats.  Hermanek 870 

H 

Hall  atB.  Cleveland  C,  C.  &St.  L.  Ry.  Co 448 

Hammond  v.  Stewart 512 

Hampton  y.  Lackens 443 

Harris  V.  Dozier 643 

Hartman  v.  Wagner  Glass  Co 198 

Hatfield  ats.  Hill 534 

Helm  y.  Richmond 516 

^Hermanek  ▼.  Guthmann 870 

Hitchcock  V.  City  of  Chicago 196 

Hicks  atB.  Cribben,  Sexton  &  Co 447 

Higgins  ats.  Dow 803 

HiU  V.  Hatfield 584 

Hilton  ats.  Emmons 124 

Hobbie  ▼.  Ogden 24  3 

Hobson  V.  People 486 

Hoffman  atB.  Douglas 1 10 


12  Appellate  Courts  of  Illinois. 

Holdom  ats.  Solomon 846 

Hopkins  ate.  Dollarbide 609 

Howe  V.  Babcock 68 

Hutchinson  ats.  Singer  &  Talcott  Stone  Co 866 

I 

Illinois  C.R.  R.  Co.  ats.  Leggetfc 577 

Illinois  Steel  Co.  ats.  First  Natl.  Bank 640 

Indiana,  T>.  &  W.  Ry.  Co.  v.  Koons 497. 

International  Building,  etc.,  Union  v.  McGonigle 899 

J 

Jacobs  ats.  People 286 

Jewett  ats.  Crane .' 158 

Johnson  v.  Qram .• 676 

Johnson  atB.  Toles 182 

K 

Kaltwasser  ats.  Dama 140 

Keen  ats.  Quinlan 129 

Kehm  ats.  Brachtendorf 228 

Kendall  ats.  Chicago,  R.  L  &  P.  Ry.  Co 105 

Kent  V.  Barnes 617 

Kidwell  V.  Kirkwood 492 

Kinnare  ats.  Bertalot 52 

Kirkwood  v.  Kidwell 492 

Knuth  V.  Weiss  Malting  &  Elevator  Co 889 

Koons  ats.  Indiana  D.  &  W.  Ry.  Co 497 

Kuhl  V.  Mowell 461 

Kutscher  ats.  Supreme  Lodge  K.  of  P 462 

Kyle  V.  People 171 

L 

Lackins  ats.  Hampton 442 

Lagonda  Natl.  Bank  ats.  Rutan 85 

Lanahan  &  Son  t.  Drew 208 

Leggett  V.  Illinois  C.  R.  R.  Co 577 

Lemp  Brewing  Co.  v.  Lonergan 228 

Leopold  ats.  Great  Northern  Hotel  Co 108 

Lewis  V.  County  of  Cook 151 

Linville  ats.  Township  of  Whitley 426 

Lonergan  ats.  Lemp  Brewing  Co 228 

Lukaats.  WestC.  St.  R.  R.  Co 60 

Lutz  ats.  Birks 484 

Lyon  &  Sons*  L.  &  M.  Co.,  ats.  Equitable  Loan  &  I.  Ass'n 489 


Table  op  Cases.  13 


M 

McCarthy  ata.  Dee 612 

McConnick  Harvesting  Co.  v.  Sendzikowski 409 

McDonald  v.  Fort  Dearborn  NatL  Bank 17 

McDonough  v.  People 876 

McFarland  v.  McFarland 425 

McGonigle  ats.  International  Building,  etc.  Union 899 

Mclntyre  ats.  Springfield  Iron  Co 444 

McLaughlin  v.  First  Natl.  Bank 476 

Major  V.  Rand 279 

Maltman  V.  Chicago,  M.  &  St  P.  R.  R.  Co 878 

Martin  v.  Sexton 895 

Matthieasen  &  Hegeler  Zinc  Co.  v.  Ferris 984 

Maygr  and  Aldermen  of  City  of  LeRoy  ats.  Dickerson 668 

Mechanics  &  Traders  S.  L.  &  B.  Ass*n  v.  People 160 

Merkel  y.  Schmidt  Baking  Co 289 

Metropolitan  Life  Ins.  Co.  v.  Mitchell 621 

Mexican  Amole  Soap  Co.  ▼.  Clarke 655 

MilliRan  ats.  Day 824 

Mitchell  ats.  Metropolitan  Life  Ins.  Co 621 

Moe  ats.  Schafer 60 

Moran  v.  Peace ' 186 

Mowell  ats.  Kuhl 461 

Mueller  ats.  Nokes 481 

Mutual  Life  Ins.  Co.  ats.  People 669 

Myers  v.  Perry 450 

Nevius  Banking  Co.  v.  Brunges 696 

Nokes  V.Mueller 481 

o 

Ogden  ats.  Hobble 242 

O'Kane  v.  West  End  Dry  Goods  Store 297 

Ohnsted  ata.  Ficklin 884 

Olsen  ats.  Gormully  &  Jeffery  Mfg.  Co 82 

Owensboro  Wagon  Co.  ats.  Fairbanks. 680 

p 

Patterson  &  Johnson  ats.  Chicago  &  A.  R.  R.  Co 428 

Peace  ats.  Moran 185 

Pennsylvania  Co.  v.  Reidy 848 

I'eople  ats.  Hobson 486 

People  V.  Jacobs 286 

People  ats.  Kyle 171 

People  ats.  McDonough 876 

People  ats.  Mechanics  &  Traders  S.  L.  &,  B.  Ass'n 160 


14  Appellate  Coukts  op  Illinois. 

People  V.  Mutual  Life  Ins.  Co 509 

People  ats.  Weimer 1 19 

Perry  ats.  Myers 450 

PickreU  ats.  Wabash  R  R  Co 601 

Pittman  v.  Pittman 500 

Q 

Quinlan  v.  Keen 1^ 

R 

Rand  ats.  Major .* 279 

Reardon  v.  Suiith 674 

Reidy  ats.  Pennsylvania  Co 348 

Resser  v.  Corwin 625 

Rice  V.  Aleshire 455 

Rice  V.  Gilbert 649 

Richai'dson  v.  Anglo-American  Provision  Co 77 

Riphmond  ats.  Helm 510 

Ridges  V.  City  of  Chicago 142 

Rittenhouse  &  Embree  Co.  ats.  Davis 58 

Roberts  ats.  Tolman 114 

Rockford  Ins.  Co.  v.  Cline 495 

Roley  V.  Crabtree 581 

Royal  Trust  Co.  ats.  De  Wolf 411 

Rusli  ats.  Siegle 485 

Rutaji  V.  Lagonda  National  Bank 85 

« 

s 

Schafer  v.  Moe 50 

Schmidt  Baking  Co.  ats.  Merkel 239 

Security  Deposit  Co.  ats.  Ehlert 59 

S^ipp  Brewing  Co.  ats.  Braun 232 

Sendzikowski  ats.  McCormick  Harvesting  Co 402 

Sexton  ats.  Blackall 395 

Sexton  ats.  Martin 395 

Siegle  V.  Rush 485 

Singer  &  Talcott  Stone  Co.  v.  Hutchinson 366 

Smith  ats.  Reardon 674 

Snider  ats.  Cicero  &  P.  St,  R  R.  Co 800 

Snydacker  v.  Blatchley 619 

Solomon  v.  Holdom 846 

Sondheimer  v.  Graeser 41 

Springfield  Iron  Co.  v,  Mclntyre 444 

Spring  Valley  Coal  Co.  v.  City  of  Spring  Valley 629 

Stapleton  ats.  Wall 614 

Stewart  ats.  Hammond 513 

St.  Louis  L.  &L  Co.  V.  Yantis 597 

Strauss  v.  American  Elxchange  National  Bank 814 


Table  of  Cases.  15 


Streater  ▼.  Willow  Creek  Drainage  District 561 

Sapreme  Lodge  &  C.  L.  Knights  of  Honor  v.  Goldberger 820 

Supreme  Lodge  K.  of  P.  t.  Kutscher 463 

Qsmdicate,  etc.,  t.  Carrie 122 

T 

Toles  ▼.  Johnson 183 

Tolman  ▼.  Roberts. 114 

Township  of  Whitley  v.  Linville 426 

V 

Yan  Ostem  ats.  Foster 807 

w 

Wabash  R.  R.  Co.  v.  Pickrell 601 

""Vagner  Glass  Co.  ats.  Hartman 108 

ail  ▼.  Stapleton 614 

Waithers  v.  Chicago  &  N.  W.  Ry.  Co 854 

Weimer  t.  People 110 

Weiss  Malting  A:  Elevator  Co.  ats.  Knuth 880 

WeDs,  Fargo  &  Co.  ats.  Zink 605 

West  Chicago  St.  R.  R.  Co.  t.  Luka 60 

West  Chicago  St.  R  R.  Co.  ▼.  Whittaker 48 

West  End  Dry  Goods  Store  ats.  O'Kane 207 

Whittaker  ats.  West  Chicago  St  R.  R.  Co 48 

Wilkinson  ▼.  Adams. 541 

WiUems  V.  Willems 200 

Williams  ats.  aty  of  Springfield 480 

Willow  Creek  Drainage  District  ats.  Strouter 561 

Woohridge  ats.  Chicago,  P.  &  St.  L.  R.  R.  Co 551 

Worthington  ▼.  Gross 887 

Y 

Yaatto  ats.  St  Louis  L.  ft  L  Co 697 

Z 

Zink  T.  WellB,  Fargo  ft  Co. 006 


CASES 


APPELLATE  COURTS  OF  ILLINOIS. 


First  District — March  Term,  1897. 


Michael  C.  McDonald  y.  Fort  Dearborn  National  Bank. 

1.  TiaAis — Arguments  0f  Counsel, — Much  latitude  must  be  allowed 
to  counsel  in  their  arguments  to  a  jury,  and  it  is  only  in  cases  where  it 
is  plain  that  injustice  has  resulted  from  them,  that  judgments  will  be 
reversed  because  of  statements  made  in  an  argument. 

2.  Same— i2emarA*«  by  the  Court  in  Regard  to  Vie  Evidence. --The 
credibility  of  witnesses  is  solely  for  the  consideration  of  the  jury,  and  it 
is  highly  important  that  the  trial  judge  should  not,  in  anything  said  by 
him  in  the  presence  of  the  jury,  usurp  the  functions  of  that  body. 

Assmnpsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in 
this  court  at  the  Mardi  term,  1897.  Reveiised  and  remanded.  Opinion 
filed  June  14, 1897. 

A.  B.  Jenks  and  Edwabd  Maheb,  attorneys  for  appellant. 
Flowkb,  Smith  &  Musgravb,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  DELiy£RB:D  the  opinion 
OF  THE  Court. 

The  ap|)ellant  was  a  member  of  a  copartnership  firm, 
composed  of  one  Michael  J.  Tierney  and  himself,  doing 
business  as  M.  J.  Tierney  &  Co.,  "in  the  manufacture,  buy- 
ing and  selling  of  all  goods  relating  to  machinists'  supplies 
and  everything  to  said  business  belonging.'^ 
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In  the  articles  of  such  copartnership,  dated  July  1,  18S0, 
it  was  agreed  that  one  Edward  S.  McDonald  should  repre- 
sent the  interest  of  appellant  in  the  firm,  and  should  act  at 
all  times  as  the  agent  of  appellant  in  the  management  of 
the  business,  and  sign  all  checks,  notes,  drafts  and  accept- 
ances relating  to  said  business. 

About  a  year  after  the  formation  of  that  partnership,  and 
while  it  was  continuing  to  do  business,  another  partnership 
known  by  the  name  of  the  Globe  Steam  Heating  Company 
was  formed  by  the  said  Michael  J.  Tierney,  the  rp'M 
Edward  S.  McDonald  and  one  B.  B.  McGinn,  for  the  fur- 
pose  of  *'  manufacturing,  constructing,  repairing  and  selling 
steam  and  hot  water  heating  and  ventilating  apparatus." 
It  is  not  claimed  that  the  appellant  was  in  any  way  con- 
nected with  the  last  named  partnership. 

On  or  about  May  27,  1892,  the  said  Edward  S.  McDonald 
executed  in  the  said  firm  name  of  M.  J.  Tierney  &  Co.,  and 
delivered  to  the  appellee  the  promissory  note  sued  upon,  in 
renewal  of  a  former  note,  which  we  assume — although  we 
do  not  observe  in  the  abstract  any  positive  evidence  of  the 
fact — was  executed  by  said  Edward  S.  McDonald  in  the  same 
firm  name. 

To  this  suit  upon  said  note,  dated  May  27,  1892,  brought 
against  appellant  and  said  Tierney,  as  copartners,  under 
said  firm  name  of  M.  J.  Tierney  &  Co.,  the  appellant, 
besides  the  general  issue,  pleaded  specially,  denying  his  joint 
liability  with  said  Tierney  upon  the  alleged  cause  of  action, 
and  also  denying  t)iat  he  made  and  delivered,  or  consented 
to  or  authorized  the  making  and  delivery  of,  or  signed  or 
authorized  or  consented  to  the  execution  of  the  note. 

We  refrain,  as  we  should  do  if  we  reverse  the  judgment, 
from  expressing  any  opinion  of  our  own  upon  the  weight  of 
the  evidence,  but  the  effect  of  the  evidence  was  to  make 
the  question  an  exceedingly  close  one  whether  appellee  was 
not  bound  with  notice  and  knowledge  at  the  time  it  dis- 
counted the  note,  that  it  was  given  for  the  purposes  t^nd  in 
the  course  of  the  business  of  the  Globe  Steam  Heating 
Company  (.in  which  the  appellant  was  not  concerned),  and 
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not  for  any  purpose  of  the  firm  of  M.  J.  Tierney  &  Co.,  in 
which  appellant  was  a  partner,  and  was  paper  which  said 
Edward  S.  McDonald  had  no  authority  or  right  to  make  in 
said  firm  name. 

The  observance,  therefore,  by  the  trial  court  of  the  rules 
that  require  such  questions  of  fact  to  be  left  to'  the  jury, 
uninfluenced  by  any  views  of  his  own  upon  such  issues,  was 
plainly  demanded. 

The  trial,  for  causes  that  do  not  need  to  be  repeated, 
appears  to  have  been  a  heated  one;  and  during  the  closing 
argument  to  the  jury  by  counsel  for  the  appellee,  the  fol- 
lowing occurred : 

"Counsel  for  Appellee:  May  it  please  the  court,  and 
gentlemen  of  the  jury — there  are  certain  classes  of  men, 
gentlemen  of  the  jury,  to  deal  with  whom  is  extremely  dan- 
gerous. There  are  certain  classes  of  men  from  whom  it  is 
very  difficult  to  recover  upon  a  promissory  note  made  for 
money  loaned.     We  have  got  such  a  case  here. 

Mr.  Maher  (for  appellant):  I  object  to  that  statement 
and  take  an  exception. 

The  Court:     What  statement? 

Mr.  Maher :  He  is  talking  about  people  being  a  danger- 
ous class  of  men  to  recover  from,  and  that  is  the  kind  of 
men  he  has  got  to  deal  with  here,  and  we  take  an  exception. 

Mr.  Jenks  (for  appellant):     He  said  on  a  promissory  note. 

The  Court ;  The  court  can  not  see  what  this  is  going  to 
lead  up  to.  If  there  be  sufiicient  for  that  statement  in  the 
proof,  I  do  not  see  why  it  should  not  be  made.  I  suppose 
this  is  why  counsel  opens  in  the  way  he  does. 

Mr.  Maher :    Well,  we  take  an  exception. 

Mr.  Smith  (continuing) :  Among  them  are  men  who  will 
go  onto  the  witness  stand,  at  the  instance  of  their  own  attor- 
neys, and  shamelessly — not  apparently  having  conscience 
enough  to  know  what  they  are  doing — swear  to  a  jury  in 
defense  of  a  promissory  note  that,  on  another  occasion,  he 
signed  and  swore  to  a  bill,  or  signed  a  bill  which  he  under- 
stood was  to  be  used  as  a  sworn  bill,  signed  the  aflSdavit, 
and  never  took  the  pains  to  read  what  he  was  swearing  to. 
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Mr.  Maher :  If  your  honor  please,  we  again  take  excep- 
tion to  that  statement,  especially  to  that  part  of  the  state- 
ment which,  says  that  the  defendant  in  this  case  went  on 
the  stand  at  the  instance  of  his  own  attorneys. 

The  Court :  I  hope  counsel  will  not  persist  in  these  inter- 
ruptions. In  my  opinion  this  statement  made  by  counsel  is 
fully  warranted  by  the  evidence. 

Mr.  Maher :    We  want  an  exception. 

The  Court :    Yes. 

Mr.  Smith  (continuing) :  If  you  gentlemen  have  lived 
,in  the  city  of  Chicago  a  great  many  years  and  know  any- 
thing about  the  reputation  of  some  of  our  prominent  citi- 
zens—of course  I  do  not  refer  to  anybody  who  is  a  defend- 
ant in  this  case — ^you  can  readily  see  why  he  did  not  want 
to  be  known  as  contracting  with  the  school  board  of  the 
city  of  Chicago. 

Counsel  for  the  defendant  here  entered  an  exception  to 
the  last  remark  of  plaintiflPs  counsel." 

In  justification  of  such  remarks  by  counsel  for  appellee 
as  are  not  supported  by  the  evidence,  or  the  fair  inferences 
to  be  drawn  from  it,  he  properly  says  that  "  matters  of 
common  and  general  information  can  be  commented  upon 
with  entire  propriety,"  citing  Ency.  of  PI.  and  Pr.,  Vol.  2, 
p.  736,  Par.  6,  and  State  v.  Phillips,  117  Mo.  889;  and  adds, 
as  his  own :  "  If  the  matters  referred  to  in  this  statement 
were  not  of  common  and  general  information,  they  could 
have  had  no  meaning  to  the  jury,  and  would  therefore  be 
harmless." 

We  must  not  be  understood  to  assent  to  such  a  conclusion. 
But  we  would  not  reverse  the  judgment  because  of  what 
counsel  said.  Much  latitude  must  be  allowed  to  counsel  in 
their  ex  tempore  arguments  to  a  jury,  and  it  is  only  in  cases 
where  it  is  plain  that  injustice  has  resulted  from  them  that 
judgments  will  be  reversed  because  of  them. 

It  is,  however,  of  the  highest  importance  that  the  trial 
judge  should  not,  in  anj'^thing  said  by  him  in  the  presence 
of  the  jury,  usurp  the  functions  of  that  body. 
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Following  immediately  upon  one  of  the  exceptions  entered 
by  counsel  for  appellant  to  the  remarks  of  counsel  for  appel- 
lee, that  the  appellant — for  he  was  the  only  person  who  had 
gone  upon  the  witness  stand  at  the  instance  of  his  attorneys, 
and  testified  as  to  the  signing  and  swearing  to  a  bill  in 
equity  filed  by  himself — ^had  testified  shamelessly  and  with- 
out apparent  conscience  to  matters  in  his  defense — the  court 
ruled  and  said  what  to  the  jury  could  scarcely  have  meant 
anything  less  than  a  concurrence  by  the  court  in  the 
remarks  and  inferences  of  the  counsel.  The  effect  upon  the 
jury  of  that  ruling  and  remark  must  almost  necessarily  have 
been  seriously  prejudicial  to  the  appellant.  To.  a  person 
skilled  in  grammatical  rules,  as  applied  to  .the  interpretation 
of  sentences  and  their  context,  the  remark  by  the  court 
would  probably  be  construed  to  apply  only  to  the  statement 
that  appellant  had  gone  upon  the  witness  stand  at  the 
instance  of  his  own  attorneys,  and  would  be  harmless. 

But  remembered  by  the  jury  after  they  had  heard  the 
rest  of  the  argument,  and  the  instructions,  and  had  retired 
to  the  jury  room,  its  effect  could  scarcely  be  less  than  an 
impeachment  by  the  judge  himself  of  the  credibility  of  the 
testimony  of  the  appellant  who  was  the  object  of  so  much 
severity  of  argument. 

The  credibility  of  appellant  as  a  witness  was  something 
that  the  judge  might  not  pass  upon,  but  was  solely  for  the 
consideration  of  the  jury.  We  have  no  doubt  that  the 
learned  trial  judge,  knowing  the  rule,  had  no  intention  of 
going  beyond  it  in  what  he  said,  but  the  question  is  not 
what  he  meant,  but  is,  what  did  the  jury  think  he  meant? 

The  evidence  upon  the  main  issue  was  so  close,  if  appel- 
lant's testimony  might  be  considered  by  the  jury  uninflu- 
enced by  what  the  judge  said  in  their  presence,  that  for  the 
court  to  eliminate  it  from  the  case  or  to  discredit  its  credi- 
bility, was  enough  to  decisively  change  the  scale  of  prepon- 
derance and  weight. 

Upon  the  record  as  made  we  are  clear  that  another  trial 
of  the  case  should  be  had. 

The  point  is  made  that  we  may  not  consider  the  record 
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because  of  the  neglect  of  appellant  to  argue  and  urge  to  the 
trial  court  his  reasons  for  a  new  trial.  The  bill  of  excep- 
tions shows  explicitly  that  the  only  ground  upon  which  we 
have  based  our  holding  that  another  trial  should  be  had, 
was  one  that  was  included  as  a  reason  for  a  new  trial  in  the 
court  below,  and  was  there  brought  to  the  attention  of  the 
trial  judge  and  was  considered  by  him  in,  at  least,  the 
respect  of  how  the  grounds  for  it  should  be  made  to  appear. 

It  has  never  been  held  that  a  better  argument  in  an 
Appellate  Court  than  was  made  in  the  court  below,  was 
alone  a  sufficient  reason  for  affirming  or  for  reversing  a 
judgment. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


72     22 

TV    201 


72  22 

82  542 

72  22 

80  896 


72  22l 

104  *  68 

104  4141 

J05  »470l 

72  22| 

107  »406' 


Chicago  and  Erie  Railroad  Co.  t.  Jacob  Binliopskl. 

1,  Appellate  Court  Practice.— Jtfbhond  Must  he  in  T^rtfin^.— Rule 
10  of  this  court  requires  that  *'  all  niotioiiB  shall  be  in  writing,**  and  this 
rule  not  having  been  complied  with,  appellee*8  argument  on  his  motion 
to  dismiss  this  appeal  can  not  be  considered. 

*  2.  Instructions — Accuracy  Required, — An  instruction  as  to  the 
measure  of  damages  in  a  personal  injury  suit  should  limit  the  jury  in 
assessing  damages  to  the  consideration  of  injuries  resulting  from  the 
negligence  complained  of,  and  where  a  plaintiff  is  suffering  from  two 
injuries,  for  one  of  which  the  defendant  is  in  no  way  responsible,  the 
results  of  which  are  hard  to  separate,  an  instruction  allowing  the  plaintiff 
damages  for  physical  pain,  mental  anguish,  pecuniary  loss  and  perma- 
nent disability  without  limitations  as  to  the  cause  thereof  is  erroneous. 

8.  Tbikis^  Misconduct  of  Counsel.— The  court  thinks  that  the  con- 
duct of  appellee*s  counsel  was  calculated  to  excite  a  prejudice  in  the 
minds  of  the  jurors  against  the  defense  and  that  the  trial  court  should 
not  have  allowed  it  to  pass  without  reprimand,  but  should  have  checked 
all  language  and  conduct  of  counsel  calculated  to  make  the  trial  other 
than  fair  and  free  from  prejudice. 

4.  Same— Pa««on,  Pr^udice  or  Misconception  of  Jury  not  Corrected 
by  Remittitur, — When  a  verdict  is  so  flagrantly  excessive  as  to  be  only 
accounted  for  on  the  grounds  of  prejudice,  passion  or  misconception,  a 
remittitur  does  not  render  the  verdict  a  wholesome  one,  and  it  should 
not  be  allowed  to  stand. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding. 
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Heard  in  this  oourt  at  the  March  term,  1897.  Reversed  and  remanded. 
0))imon  filed  July  15,  189  r.  Rehearing  allowed  and  cause  reheard  at  the 
Octoher  term,  1897.  Reversed  and  remanded.  Opinion  filed  December 
16,  1897. 

W.  O.  Johnson,  attorney  for  appollant;  Stielen  &  Kino, 
of  counsel. 

Edgar  Tebhune,  attorney  for  appellee. 

Me.  Justice  Windes  delivered  the  opinion  op  the 
Court  on  reheabino. 

Appellee  recovered  a  verdict  for  $15,000  before  a  jury  in 
the  Superior  Court,  for  personal  injuries,  on  which,  after  a 
remittitur  of  $10,000  by  appellee,  said  court  entered  judg- 
ment for  $5,000,  from  which  this  appeal  is  prosecuted. 

At  the  March  term,  1897,  of  this  court,  said  judgment 
was  reversed  (opinion  July  15,  1897,)  because  of  error,  as 
shown  by  the  abstract,  in  giving  an  instruction  on  behalf 
of  plaintiff.  It  appeared,  for  the  first  time,  on  petition  for 
a  rehearing,  that  no  such  instruction  was  in  fact  given;  that 
said  instruction,  though  appearing  by  the  abstract  to  have 
been  given,  was  wrongfully  there,  and  was  not  contained 
in  the  record.  Counsel  on  both  sides  had  failed  to  call  the 
attention  of  the  court  to  the  error  in  the  abstract,  and  as 
error  was  assigned  on  this  instruction,  it  resulted  in  the 
reversal  without  a  consideration  of  other  instructions  or 
questions  in  the  case,  except  a  peremptory  instruction  to  find 
for  defendant.  Counsel  should  use  more  care  to  see  that 
correct  abstracts  are  presented,  or  the  court  may,  in  future, 
exercise  its  privilege  of  refusing  a  rehearing  because  of  fault 
in  this  regard.  It  is  no  excuse  for  appellee's  counsel  that 
error  assigned  is  not  argued  by  appellant.  It  may  be  that 
such  error  may  be  considered  by  the  court  as  waived,  still, 
where  it  is  apparent,  the  court  is  justified  in  considering  it, 
particularly  in  case  of  a  reversal,  so  that  it  may  be  avoided 
on  a  second  trial. 

In  this  case  a  rehearing  was  allowed  because  the  mis- 
leading abstract  was  prepared  by  appellant's  counsel,  and 
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we  have  fully  reconsidered  the  case  in  the  new  light  pre- 
sented. 

Appellee  in  his  brief  presents  and  argues  a  motion  to 
dismiss  this  appeal,  because,  as  he  claims,  no  duly  authenti- 
cated copy  of  the  record  of  judgment  or  transcript  thereof, 
as  provided  by  statute,  was  filed  in  this  court 

A  true,  perfect  and  complete  transcript  of  the  record  in 
this  cause  in  said  Superior  C!ourt,  according  to  the  certifi- 
cate of  the  clerk  of  that  court,  was  filed  on  March  11,  1897, 
in  this  court,  pursuant  to  a  written  motion  of  appellant 
supported  by  affidavit  filed  on  the  same  day,  and  pursuant 
to  an  order  of  this  court. 

Appellant  had  theretofore,  on  March  3,  1897,  which  was 
the  second  day  of  March,  1897,  term  of  this  court,  filed 
in  this  court  certified  copies  of  the  order  of  judgment  of 
said  Superior  Court  in  said  cause,  and  of  the  appeal  bond 
showing  an  appeal  to  this  court  from  said  judgment.  This 
motion,  if  sustained,  would  prevent  the  consideration  by 
this  court  of  the  merits  of  this  appeal.  Rule  16  of  this 
court  requires  that  ^'  all  motions  shall  be  in  writing  and 
filed  with  the  clerk,  together  with  'the  reasons  in  support 
thereof;  and  a  copy  of  said  motion,  and  also  of  the  affidavits 
on  which  the  same  is  founded,  shall  be  served  on  the  oppo- 
site party  or  his  attorney,  at  least  one  day  before  they  shall 
be  submitted  to  the  court.  Objections  to  motions  must 
also  be  in  writing." 

No  motion  in  Avriting  has  been  filed  in  this  court  to  dis- 
miss the  appeal,  and  therefore  the  motion  argued  by  appellee 
in  his  brief  will  not  be  entertained,  especially  as  it  does  not 
go  to  the  merits  of  the  cause. 

Appellee  was  employed  by  appellant  assisting  in  repairing 
cars  in  its  yard  in  Chicago,  and  was  injured  through  the 
alleged  negligence  of  appellant. 

The  negligence  that  the  evidence  had  a  tendency  to  sup- 
port consisted  in  appellant  permitting  a  hole  from  six  to  ten 
inches  deep  in  the  ground  close  to  one  of  its  tracks  in  said 
yard  to  be  and  remain  unfilled,  into  which  appellee,  with- 
out seeing  it  or  knowing  of  its  existence,  stepped  and  lost 
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Lis  balance,  and  staggered  or  fell  against  a  passing  car  and 
was  thrown  down,  run  upon  and  dragged  by  the  car. 

Appellant  claims  appellee  was  guilty  of  contributory  neg- 
ligence in  not  keeping  as  careful  a  lookout  for  passing  cars 
as  he  should;  that  he  was  employed  to  work  in  the  yard 
where  cars  were  known  to  be  passing  very  frequently  and 
liable  to  come  upon  him  at  any  time;  that  this  danger  was 
an  ordinary  hazard  of  his  employment,  which  appellee 
assumed,  and  also  that  appellant  was  guilty  of  no  negli- 
gence. 

After  a  careful  review  of  the  evidence  on  these  points^  we 
are  of  opinion  that  under  all  the  circumstances  disclosed  by 
it,  these  were  questions  of  fact  for  the  jury,  and  since  the 
case  may  be  submitted  to  another  jury,  we  refrain  from  a 
discussion  of  the  merits  of  appellee's  case.  Illinois  C.  R.  E. 
V.  Campbell,  58  111.  App.  276;  Chicago  &  E.  I.  R  R.  v. 
Hines,  132  111.  169;  Porter  v.  Hannibal  &  St.  J.  R.  R.,  r»0 
Mo.  160;  Meek  v.  New  York  C.  &  H.  R.  R.  R.,  69  Hun,  488; 
Babcock  v.  Old  Colony  R.  U.,  150  Mass.  471. 

The  trial  court  gave  to  the  jury  for  appellee,  against 
objections  by  appellant,'  the  following  instruction,  to  wit: 

''The  court  instructs  the  jury  that  the  defendant  in  this 
case  was  at  the  time  and  place  of  the  alleged  accident  to  the 
plaintiff  bound  to  exercise  reasonable  care  to  furnish  and 
maintain  a  reasonably  safe  road-bed,  in  its  railroad  yards, 
and  that  the  plaintiff  at  the  time  and  place  of  the  alleged 
accident,  and  in  the  absence  of  any  knowledge  on  his  part 
to  the  contrary,  had  the  right  to  presume  that  the  defend- 
ant had  discharged  its  duty  in  that  behalf ;  and  if  the  jury 
believe  from  the  evidence  that  at  the  time  and  place  of  the 
alleged  accident  to  the  plaintiff,  the  defendant  had  for  an 
unreasonably  long  time  theretofore  negligently  permitted 
to  exist  and  remain  in  the  said  yard,  a  certain  hole,  or  negli- 
gently made  said  hole,  and  if  the  jury  further  believe  from 
the  evidence  that  the  said  hole  was  so  situated  and  located, 
and  was  of  such  a  character  as  to  be  at  the  said  time 
and  place  of  said  accident  an  unsafe  and  dangerous 
hole,  and  if  the  jury  believe  from  the  evidence  that  the 
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defendant  had  notice  of  the  existence  of  said  hole  as  afore- 
said, or  that  the  said  hole  had  existed  for  such  a  leng^th  of 
time  that  the  said  defendant  in  the  exercise  of  due  and 
ordinary  care  could  have  known  of  the  existence  of  said 
hole,  and  could  have  repaired  said  hole,  in  the  exercise  of 
due  and  ordinary  care,  before  said  alleged  accident,  and  neg- 
ligently failed  to  do  so,  and  that  by  reason  of  the  existence 
of  said  hole  as  aforesaid,  the  said  plaintiff  without  notice 
or  knowledge  of  said  hole  and  the  existence  thereof,  and 
while  in  the  discharge  of  his  duty  and  while  in  the  exer- 
cise of  ordinary  and  reasonable  care  for  his  own  safety,  did 
at  the  time  and  place  of  the  alleged  accident  declared  upon 
in  the  declaration  on  file  herein,  without  fault  on  his  part, 
step  his  foot  into  the  said  hole." 

"And  if  the  jury  believe  from  the  evidence  that  thereby 
and  because  thereof  the  said  plaintitf  fell  between  or  under 
the  cars  of  the  said  defendant,  and  was  therebv  arid  because 
thereof  injured  as  declared  upon  in  the  said  declaration, 
then  the  jury  may  find  the  defendant  guilty  and  assess  the 
plaintiffs  damages  at  such  sum  as  it  believes  from  the  evi- 
dence to  be  the  .just  compensation  for  the  physical  pain  and 
suffering  the  plaintiflF  has  undergone,  if  such  pain  and  suf- 
fering appear  from  the  evidence;  for  the  mental  anguish 
the  plaintiff  has  suffered,  if  such  mental  anguish  appear 
from  the  evidence,  for  the  pecuniary  loss  of  the  said  plaint- 
iff, if  such  pecuniary  loss  appear  from  the  evidence,  and 
for  the  permanent  disability  of  the  said  plaintiff,  if  any 
such  permanent  disability  appear  from  the  evidence." 

There  was  evidence  before  the  jury  that  appellee  had 
received  another  injury,  about  four  months  prior  to  the 
injury  in  question  in  this  case,  which  confined  him  to  his  bed 
for  two  months,  caused  a  lameness  in  his  left  foot,  and  he 
could  not  do  the  same  work  after,  that  he  could  before  this 
injury.  The  evidence  is  not  at  all  clear  that  the  injury  of 
January  7,  1893,  for  which  this  suit  is  brought,  was  the  sole 
cause  of  appellee's  impairment  of  capacity  at  the  time  of 
the  trial.  The  surgeons  who  testified  for  appellee,  said 
that  they  didn't  see  him  until  just  before  the  trial^  and  one 
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of  them,  Dr.  Mclntire,  testified  that  both  thighs  of  appellee 
appeared  to  hare  been  injured,  and  that  he  could  only  deter- 
mine from  his  examination  what  appellee's  condition  then 
was.  Appellee  testified  that  both  his  legs  were  hurt  and 
caused  him  pain;  that  one  leg  was  hurt  before  January  7, 
1893;  that  at  the  time  of  the  trial  both  his  legs  pained  him 
if  he  walked  about  for  one-half  hour;  that  he  had  to  stop; 
that  he  couldn't  walk  any  further.  He  made  no  distinction 
as  to  whether  he  suffered  from  the  one  or  the  other  injury. 
Appellee's  daughter  testified  that  he  had  pains  inside  of  him, 
and  he  was  not  well  in  that  foot  before  January  7,  1893; 
that  he  was  always  lame  on  account  of  that  foot;  that  he 
could  walk  better  then,  and  the  company  gave  him  easier 
work;  that  now  he  walks  coming  and  going  from  the  court 
every  day  to  and  from  the  cars;  that  he  walks  slow  to 
church,  which  is  seven  blocks;  that  before  January  7,  1893, 
he  walked  without  a  stick,  but  that  it  pained  him;  that  now 
(time  of  trial),  he  can't  move  without  a  stick. 

Appellee  also  voluntarily,  in  presence  of  the  jury,  pointed 
oat  the  scars  and  injuries  caused  prior  to  January  7,  1893, 
as  also  those  which  were  caused  on  that  day,  and  his  coun-> 
sel  then  stated  that  the  one  he  was  going  to  make  the 
most  of  looked  the  least  serious. 

This  being  the  evidence  with  regard  to  the  two  injuries, 
it  was  almost  impossible  for  the  jury  to  separate  his  condi- 
tion before  January  7,  1893,  from  his  condition  after  that 
date;  but  even  if  this  could  be  done,  in  view  of  the  fact  that 
appellee  exhibited  to  the  jury  the  scars  and  marks  of  both 
injuries,  still  it  was  highly  important  that  the  jury  in  their 
assessment  of  damages  should  have  been  directed  to  con- 
sider only  the  injuries  received  January  7,  1893,  and  the 
results  thereof  in  way  of  physical  pain  and  suffering,  mental 
angnish,  pecuniary  loss  and  permanent  disability,  limiting 
these  several  elements  of  damages  as  arising  from  the  inju- 
ries received  at  that  time. 

This  instruction  does  not  limit  the  jury  in  assessing 
appellee's  damages  to  injuries  received  January  7,  1893,  as 
it  should  have  done  particularly  in  view  of  the  fact  of  there 
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being  before  them  evidence  of  the  prior  injury  quite  serious 
in  its  nature.  Illinois  Central  R.  R.  Co.  v.  Cole,  165  111. 
334;  Peoria  Bridge  Ass'n  v.  Loomis,  20  111.  235;  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Hines,  45  IIL  App.  299. 

The  fact  that  the  jury  were  not  so  limited  may,  in  some 
degree,  account  for  the  very  large  verdict  rendered  in  this 
case,  two-thirds  of  which  was  remitted  before  judgment. 
The  criticism  of  appellant's  counsel  on  this  instruction,  to 
the  effect  that  it  prescribes  a  different  degree  of  care  and 
diligence  for  appellant  than  for  appellee  is,  we  think,  not 
well  founded.  The  cases  cited  in  support  of  that  contention 
are  cases  in  which  the  parties  were  practically  in  the  same 
situation  as  to  duty  and  knowledge  of  the  particular  defect 
in  question.  In  the  case  at  bar,  appellee  was  charged  only 
with  the  duty  to  exercise  ordinary  care  for  his  own  safety. 
It  was  no  part  of  his  duty  to  have  any  special  lookout  for 
holes  in  the  freight  yard,  whereas  it  was  the  duty  of  appel- 
lant to  exercise  reasonable  care  to  furnish  him  a  reasonably 
safe  place  in  which  to  do  his  work,  and  in  order  to  perform 
that  duty,  it  was  bound  to  exercise  reasonable  care  to  origi- 
nally construct,  and  reasonable  care  to  maintain,  its  yards 
and  tracks  in  a  reasonably  safe  manner.  What  would  be 
reasonable  care  on  appellee's  part,  in  the  performance  of 
his  regular  duties,  in  looking  out  for  his  own  safety,  in  no 
way  connected  with  the  construction  or  care  of  the  yards, 
is  very  different  from  what  would  be  reasonable  care  on  the 
part  of  appellant  in  the  performance  of  a  special  duty  to  do 
the  particular  thing,  to  wit,  to  see  that  there  were  no 
dangerous  holes  in  its  freight  yard.  There  is  also  evidence 
that  there  was  a  fresh  fall  of  snow  on  the  ground,  which 
wholly  covered  the  hole  which  it  is  alleged  caused  the  acci- 
dent, and  that  the  hole  had  been  in  the  yard  for  months 
before  the  accident. 

The  trial  court  refused  to  give  the  following  instruction 
asked  by  appellant,  to  wit : 

"  You  are  instructed  that  the  defendant  was  not  bound  to 
furnish  a  track  or  road  to  plaintiff  which  was  absolutely 
safe,  or  free  from  defect    All  the  defendant  was  bound  to 
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do  was  to  furnish  a  road  reasonably  safe,  and  to  use  ordi- 
nary care  to  see  that  it  was  kept  free  from  defects,  and  if 
you  believe  from  the  evidence  that  the  road-bed  at  the  time 
when,  and  at  the  place  where  the  plaintiff  was  injured,  was 
reasonably  safe,  and  that. the  defendant  used  ordinary  care 
to  keep  it  free  from  becoming  defective,  then  the  plaintiff 
can  not  recover,  even  though  it  may  have,  in  fact,  become 
unsafe,  and  your  verdict  must  be  for  the  defendant.  Like- 
wise if  you  believe  from  the  evidence  that  the  said  road-bed- 
at  the  place  plaintiff  was  injured,  had  been  properly  con- 
structed, but  had  since  become,  and  was,  at  the  time  of 
plaintiff's  injury,  unsafe,  still  the  plaintiff  can  not  recover, 
if  you  believe  from  the  evidence  that  the  defendant  used 
ordinary  care  to  have  said  road-bed  inspected,  and  had  no 
actual  knowledge  of  its  defective  condition,  long  enough 
before  the  plaintiff  was  injured,  to  have  repaired  the  same; 
and  in  that  case  your  verdict  must  be  for  the  defendant." 

This  instruction,  even  if  in  other  respects  good,  as  to 
which  there  is  doubt,  should  not  have  been  given,  because 
there  does  not  appear  to  have  been  au}'^  evidence  that  appel- 
lant caused  any  inspection  whatever  to  be  made  of  its  yards 
at  any  time  prior  to  appellee's  injury  on  January  7,  1898. 
There  is  evidence  that  there  were  many  persons  whose  duty 
it  was  to  inspect  appellant's  yards  and  report  anything  out 
of  order,  but  none  that  any  of  these  persons  did  in  fact  per- 
form that  duty. 

The  evidence  did  not  show  any  facts  tending  to  show 
that  appellee's  injury  was  caused  by  the  negligence  of  a 
fellow-servant,  and  therefore  appellant's  instructions  in  that 
regard  were  properly  refused. 

It  appears  that  a  witness,  Coughlin,  testified  on  behalf  of 
appellant,  that  he  was  a  yard  master,  and  had  worked  in 
the  railroad  business  twenty-nine  years  in  the  employ  of 
various  roads,  and  had  traveled  every  yard  in  Chicago  for 
four  years.  He  was  then  asked  this  question :  ^'  Do  you 
know  what  the  usual  condition  of  road-beds  of  yards  was 
in  the  city  of  Chicago  during  the  month  of  January,  1893  ? " 
which  question  was  objected  to  by  plaintiff  as  immaterial. 
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The  objection  was  sustained,  and  exception  taken  by  defend- 
ant The  abstract  shows  nothing  further  than  that  there 
was  argument  of  counsel  on  said  objection,  but  fails  to 
show  what,  if  anything,  it  was  desired  or  expected  to  be 
proved  by  this  witness  in  this  connection.  We  are  there- 
fore unable  to  tell,  in  the  absence  of  an  offer  or  statement 
by  counsel,  what  he  expected  to  prove  by  this  witness  in 
answer  to  the  question  propounded.  There  was  no  error  in 
sustaining  the  objection.  Howard  v.  Tedford,  March  term, 
Opn.  July  29,  1897,  and  cases  there  cited;  Berkowsky  v. 
Cahill,  page  101,  this  volume,  and  cases  cited. 

Appellant  claims  the  judgment  of  $5,000  is  excessive; 
that  the  fact  there  was  a  verdict  of  $15,000,  from  which 
there  was  a  remittitur  of  $10,000,  shows  the  jury  was  actu- 
ated by  passion  and  prejudice,  and  that  this  passion  and 
prejudice  was  induced  by  improper  remarks  and  conduct  of 
counsel  for  appellee  during  the  progress  of  the  trial.  It 
appears  that  appellee's  counsel,  from  time  to  time  during  the 
trial,  and  while  the  evidence  was  being  adduced,  in  the  pres- 
ence of  the  jury,  made  use  of  language  insinuating  that  the 
defense  was  keeping  a  Dr.  Sullivan,  who  attended  appellee 
immediately  after  his  injuries,  from  attendance  upon  the 
court;  that  certain  of  defendant's  witnesses  were  not  testi- 
fying truthfully;  that  appellee's  counsel  openly  charged  that 
objections  were  made  by  defendant's  counsel  on  cross-exam- 
ination of  defendant's  witness,  for  the  purpose  of  giving  a 
cue  to  the  witness;  that  the  date  of  a  certain  statement  of  a. 
witness  called  by  appellee,  which  was  produced  by  defend- 
ant's counsel  on  his  cross-examination,  and  purporting  to 
have  been  made  June  18,  1896,  about  one  month  before  the 
trial,  was  written  so  recently  that  the  ink  was  wet,  thus 
indirectly  charging  appellant's  counsel  with  an  attempt  to. 
deceive. 

At  no  time  does  the  language  of  appellee's  counsel,  from 
anything' in  the  record,  appear  to  have  been  justified  by  any 
act  or  statement  of  appellant's  counsel,  or  of  any  one  con- 
nected with  the  defense.  The  trial  court  in  some  instances 
sustained  objections  of  appellant's  counsel  to  the  conduct  of 
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appellee's  counsel,  above  noted,  but  at  no  time  did  the  court 
in  any  way  reprimand  him,  and  we  think  it  was  calculated 
to  make  an  impression  with  the  jury  tending  to  excite  a 
prejudice  in  the  minds  of  the  jurors  against  the  defense. 
We  think  the  trial  court  should  not  have  allowed  the  lan- 
guage and  conduct  of  appellee's  counsel  to  pass  without 
reprimand.  It  should  have  prevented,  by  prompt  rulings 
and  reprimand,  if  necessary,  all  language  and  conduct  of 
counsel  calculated  to  prejudice  the  minds  of  the  jury.  This 
question  was  very  folly  and  carefully  considered  by  this 
court  in  the  case  of  W.  C.  St.  E.  R.  Co.  v.  Johnson,  69  111. 
App.  151,  in  which  there  was  a  remittitur  of  one-half  the 
verdict,  and  the  court  said  :  "  When  a  verdict  for  $20,000 
in  a  personal  injury  case  is  tainted  by  something  which 
vitiates  it  to  one-half  its  extent,  it  is  a  serious  question  if 
its  other  half  may  be  ripened  into  a  wholesome  judgment — 
whether  the  vice  that  contaminated  it  to  the  extent  of  one- 
half  did  not  permeate  and  invalidate  the  whole."  The 
judgment  was  reversed  because  there  was  so  much  in  the 
record  which  was  prejudicial  to  a  cool  and  deliberate  verdict. 

The  Supreme  Court  also,  in  Loewenthal  v.  Streng,  90  111. 
74,  where  there  was  a  remittitur  of  $4,000  from  a  verdict 
of  $10,000  in  a  case  of  malicious  prosecution,  said,  speaking 
of  the  verdict:  "  When  it  is  so  flagrantly  excessive  as  to  be 
only  accounted  for  on  the  grounds  of  prejudice,  passion  or 
misconception,  the  remittitur  does  not  remove  the  preju- 
dice, passion  or  misconception.  These  elements  may  have 
entered,  and  probably  did  enter,  into  the  finding  of  other 
facts  important  to  the  issue,  if  not  the  issue  itself.  Such 
feelings  would  naturally  lead  to  an  unfair  finding  against 
appellant."    The  judgment  was  reversed. 

This  language  of  the  Supreme  Court  is  peculiarly  appli- 
cable to  the  case  at  bar,  in  which  there  was  a  strong  conflict 
in  the  evidence  as  to  the  existence  of  the  hole  which  it  is 
claimed  was  the  cause  of  appellee's  injury.  If  the  minds  of 
the  jurors  were  prejudiced  against  the  defense  by  the  lan- 
guage and  repeated  insinuations  of  appellee's  counsel,  and 
we  think  that  was  so,  then  there  was  not  that  cool  and  de- 
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liberate  consideratiou  of  the  evidence  as  to  the  vital  issue 
in  the  case,  to  wit,  appellant's  liability  on  account  of  negli- 
gence, that  should  be  had  in  every  case.  It  does  not  appear 
from  the  record  whether  appellee  voluntarily  remitted 
$10,000  from  the  verdict;  his  counsel  in  his  brief  said  it 
was  required  by  the  court  before  it  would  enter  judgment, 
but  we  think  this  is  not  very  important.  The  amount  of 
the  verdict — considering  the  injuries  of  appellee,  shown  to 
be  on  two  separate  occasions,  one  in  no  way  connected  with 
appellant — the  failure  of  appellee's  instructions  to  confine 
the  damages  to  the  injury  of  January  7,  1893,  the  conduct 
of  appellee's  counsel  during  the  trial,  and  the  remittitur 
made,  show  quite  clearly  that  the  verdict  was  vitiated  by 
either  passion,  prejudice  or  misconception  of  the  jury.  We 
think  the  remittitur  does  not  render  the  judgment  a  whole- 
some one,  and  it  will  be  reversed  and  the  cause  remanded 
by  reason  of  the  errors  noted. 
Eeversed  and  remanded. 


i  72      32 
82    521 

72   32  Gormully  &  Jeffery  Mfg.  Co.  v.  Otto  Olsen. 

1.  Master  and  Servant — Duty  of  Master  as  to  Machinery. — An 
inBtruction  that  it  is  the  duty  of  a  master  to  provide  reasonably  safe  and 
suitable  machinery  for  his  employes  is  eiToneous,  as  a  master  is  only 
bound  to  use  reasonable  and  ordinary  care  and  diligence  in  providing 
suitable  and  safe  machinery. 

2.  Practiob— J?rror«  Not  Presented  on  Motion  for  a  New  Trial  are 
Waived, — Errors  not  presented  to  the  trial  court  on  motion  for  a  new 
trial,  are  waived  and  will  not  be  considered  on  appeal. 

8.  Negligence — Removal  of  Defective  Machinery  Not  Evidence  of, — 
In  an  action  by  a  servant  against  his  master  for  injuries  caused  by 
defective  machinery,  it  is  not  proper  to  allow  the  plaintiff  to  show  tliat 
a  defective  wheel  which  caused  the  accident  was  removed  soon  after  it 
occurred. 

Trespass  ou  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  CJook  County;  the  Hon.  Pmup  Stein,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1897.  Reversed  and  remanded.  Opinion 
filed  August  5,  1897. 
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Franklin  Denison  and  John  A.  Jameson,  attorneys  for 
appellant. 

Harry  Olson,  attorney  for  appellee;  D.  M.  Kibton,  of 
connsel. 

Mr.  Justice  Windes  delivered  the  opinion  op  the  Court. 

Appellee,  an  employe  of  appellant,  a  manufacturer  of 
bicycles,  recovered  a  judgment  of  $2,000  for  personal  in- 
juries received  by  him  while  running  a  milling  machine,  in 
appellant's  factory,  which  had  a  defective  wheel. 

The  declaration,  which  contained  eight  counts,  alleges  in 
the  first  count  that  appellee  was  emplo)^ed  to  do  general 
work  about  the  factory  of  appellant,  but  not  to  operate 
machinery;  that  he  was  specially  directed  to  operate  the 
milling  machine;  that  it  was  the  appellant's  duti/  to  furnish 
redsofiahly  safe  macJiinery^  and  to  provide  said  machinery 
with  rea^sonably  safe  wheels;  thq^t  appellant  neglected  its 
duty,  and  negligently  provided  an  unsafe  wheel,  having  a 
portion  of  its  circumference  broken  out ;  that  by  reason  of 
this  defect,  while  appellee  was  operating  said  machine,  and 
in  the  exercise  of  due  care  and  caution,  the  injury  to  appellee 
was  caused.  The  third  count,  in  addition  to  these  allega- 
tions, alleged  that  appellee  Avas  inexperienced  in  the  use  of 
machinery,  and  ignorant  of  the  dangers  arising  from  any  de- 
fect therein.  The  fourth  count,  in  addition,  alleged  that 
appellant  knew  of  the  defect  and  dangers ;  that  it  should 
have  informed  appellee  of  dangers,  but  did  not.  The  other 
counts  do  not  differ  materially  from  the  first,  third  and 
fourth.  The  declaration  is  sufficient  to  sustain  a  judgment. 
The  dutv  of  the  defendant,  if  anv,  arises  from  the  facts 
alleged  and  proved,  and  the  allegation  in  that  regard  is 
surplusage. 

The  fourth  instruction  given  for  appellee  is  erroneous,  in 
that  it  tells  the  jury  it  was  appellant's  duty  to  provide  reason- 
ably  safe  a/nd  suitable  machinery  for  its  employes,  whereas 
the  instruction  should  have  been  that  appellant's  duty  was 
to  use  reasonable  and  ordinary  care  and  diligence  inprovul- 

vobLxxnt 
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ing  suitable  and  safe  machinery.  Weber  Wagon  Co.  v.  Kehl, 
139  111.  644;  Chicago  &  E.  I.  R.  R.  Co.  v.  Kneirim,  152  111. 
461. 

This  error,  however,  was  waived  by  not  being  presented  to 
the  trial  court  in  the  motion  for  a  new  trial.  Emory  v. 
Addis,  71  111.  273;  Jones  v.  Jones,  71  III.  662;  Ottawa,  6.  & 
F.  R.  V.  R.  R.  Co.  V.  McMath,  91  111.  104-111;  Calumet  El. 
St.  Ry.  Co.  V.  VanPelt,  68  111.  App.  585. 

There  was  a  strong  conflict  of  evidence,  both  as  to  the 
care  of  appellee  and  the  negligence  of  appellant,  the  details  of 
which  it  is  unnecessary  to  set  out,  the  court  being  of  opinion, 
after  a  careful  examination  of  the  record,  that  the  case  is 
one  which  should  be  submitted  to  the  jury  on  these  points. 

Against  the  objection  of  appellant,  the  trial  court  allowed 
testimony  on  behalf  of  appellee,  and  on  cross-examination 
of  appellant's  witnesses,  to  the  effect  that  the  defective 
wheel  which  caused  the  injury  was  taken  out  of  the  machine 
by  appellant's  servant  soon  after  the  accident  and  on  the 
same  day  it  occurred,  and  that  the  order  to  take  it  out  was 
given  by  appellant's  foreman.  Later  the  court,  on  motion 
of  appellant's  counsel,  struck  out  the  testimony  that  the 
order  was  given  by  the  foreman,  but  allowed  that  part  to  go 
to  the  jury  showing  that  appellant's  servant  took  out  the 
defective  wheel. 

This  ruling  of  the  court  was  error,  and,  we  think,  in  view 
of  the  fact  of  the  strong  conflict  of  evidence  in  the  case  on 
the  question  of  appellant's  liability,'' prejudicial.  This  evi- 
dence was  calculated  to  have  gi*eat  weight  with  the  jury,  as 
tending  to  show  an  admission  of  negligence  by  appellant, 
whereas  it  should  be  encouraged,  in  case  of  an  accident,  at 
once  to  remedy  the  defect  which  caused  the  accident,  and 
not  be  confronted  by  the  possibility  of  having  its  acts  in 
that  regard  construed  as  a^confession  of  negligence.  Hodges 
V.  Percival,  132  111.  53,  and  cases  cited;  City  of  Bloom- 
ington  V.  Legg,  Admr.,  151  111.  9-15;  Morse  v.  Minneapolis  & 
St  L.  R.  R.  Co.,  30  Minn.  468,  and  cases  cited;  Nalley  v. 
Hartford,  etc.,  Co.,  51  Conn.  524. 

For  the  error  last  noted  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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F.  G.  Sntan  t.  Lagonda  National  Bank*  ^^^^  ,^*^^ 

1.  Courts— T^  Statute  in  Regard  to  Place  of  Meeting  Construed,— 
What  18  meant  by  the  statute  m  regard  to  the  places  in  which  the  courts 
of  the  various  counties  of  the  State  shall  meet,  is  that  said  courts  shall 
be  held  in  the  public  court  house  or  public  court  houses  provided  by  the 
aathoritiQS  for  the  holding  of  court,  and  commonly  known  and  desig- 
nated as  the  place  or  places  set  apart  for  such  purpose;  and  the  practice 
prevailing  in  Cook  county  of  transacting  a  part  of  the  business  of  the 
civil  courts  in  what  is  known  as  the  /'  Criminal  Court  building  "  is  per- 
fectly legal  and  proper. 

2.  Jmjvvcmovs— Power  to  Approve  Bond  Can  Not  he  Delegated.— 
The  statute  plainly  requires  that  in  all  caues  in  which  bonds  are  required 
as  a  condition  precedent  to  theissuingof  a  writ  of  injunction,  the  surety 
shall  be  approved  by  the  court,  judge  or  master  granting  or  ordering  the 
injunction,  and  this  duty  can  not  be  delegated  to  the  clerk.  And  where 
the  ooiurt  orders  that  a  bond  be  given,  a  bond  approved  by  the  clerk  is 
not  sufficient  to  support  the  injunction  and  it  will  be  set  aside  on 
appeaL 

lojanetion. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1897.  Reversed  and  remanded.  Opinion  filed  October  11, 
1SQ7. 

Aldrioh,  Eebd,  Foster  &  Allen,  attorneys  for  appel- 
lant. 

Farson  &  Greenfield,  attorneys  for  appellee. 

Per  Curiam. 

This  is  a  suit  brought  by  the  complainant,  the  Lagonda 
National  Bank,  a  citizen  of  the  State  of  Ohio,  against  Allan 
K.  Jewett,  Isaac  M.  Sowers,  Frank  0.  Eutan  and  W.  B. 
Fammill,  all  the  Safety  Deposit  Yault  Companies  of  Chi- 
cago, James  N.  Young  and  James  N.  Young  &  Company,  in 
the  nature  of  a  creditor's  bill,  founded  upon  a  judgment 
against  the  first  four  parties  named,  and  praying  for  an 
injunction  restraining  the  said  four  parties  from  disposing  of« 
transferring,  assigning  or  incumbering  any  real  estate  in 


36  Appellate  Courts  op  Illinois. 

Vol.  73.]  Rutan  v.  Lagonda  Nat.  Bank. 

their  hands,  and  from  collecting  any  debts  doe  to  either  of 
them,  including  money  deposited  in  any  bank,  and  from 
drawing  or  removing  any  money  or  papers  from  any  safety 
deposit  vault  in  the  city  of  Chicago,  and  from  assigning  and 
transferring  or  surrendering  property  of  any  kind  or  descrip- 
tion belonging  to  either  of  them,  or  from  surrendering  or 
assigning  any  policy  of  insurance  upon  their  lives.  The  bill 
further  prays  that  Frank  C.  Rutan  may  be  enjoined  from 
selling,  assigning,  incumbering,  etc.,  the  certain  shares  of 
stock  of  James  N.  Young  &  Co.,  alleged  in  the  bill  upon  in- 
formation and  belief  to  belong  to  him,  and  that  the  said  com- 
pany be  restrained  from  transferring  said  stock  upon  its 
stock  books;  and  that  the  Safety  Deposit  Vault  Companies 
be  restrained  from  allowinp:  the  defendants  Jewett,  Sowers, 
Rutan  or  Pummill,  or  any  or  either  of  them,  to  take  from 
or  remove  from  their  said  vaults  any  papers,  money  or 
effects  of  whatever  character. 

Attached  to  this  bill  were  the  following  alBdavit  and 
indorsements : 

"  State  of  Illinois,  \ 
Cook  County,      j  ^' 

On  the  eleventh  day  of  March,  one  thousand  eight  hun- 
dred and  ninety-seven,  personally  came  before  me  C.  W. 
Greenfield,  who,  being  duly  sworn,  saith  that  he  is  the  attor- 
ney and  solicitor  of  the  Lagonda  National  Bank,  the  above 
named  complainant;  that  he  has  read  the  foregoing  bill  of 
complaint  and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters  and 
things  therein  stated  to  be  upon  information  and  belief,  and 
as  to  these  matters  he  believes  it  to  be  true. 

0.  W.  Greenfield. 

Subscribed  and  sworn  to  before  me  this  27th  day  of 

March,  A.  D.  1897. 

Benjamin  F.  Langwobthy, 

Notary  Public. 

I  have  examined  the  foregoing  bill  and  affidavit  and  rec- 
ommend that  an  injunction  issue  as  prayed. 

Edward  A.  Dicker, 

Master. 
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Let  a  writ  of  injunction  issue  restraining  the  defendants, 

as  prayed  in  the  bill  of  complaint,  on  complainant  giving 

bond  conditioned  as  provided  by  law  in  the  sum,  of  five  hun» 

dred  dollars,  with  surety  to  be  approved  by  the  clerk  of 

this  court. 

John  Gibbons,  Judge. 

Master's  fees,  $5.00.    Paid  by  Coraprt. 

E.  A.  DicKEB,  Master." 

The  injunction  was  issued  without  notice  to  any  or  either 
of  the  defendants,  as  prayed  for  in  the  bill  of  complaint, 
and  from  the  order  granting  the  injunction  the  defendant, 
Frank  C.  Rutan,  has  praj^ed  a  several  appeal  and  perfected 
it  in  this  court.  The  order  was  made  by  his  honor,  Judge 
Gibbons,  while  assigned  to  the  Criminal  Court  of  Cook 
County,  and  under  circumstances  which  have  not  yet  been 
passed  upon  by  this  court.  Judge  Gibbons  had  made  it  his 
custom  while  presiding  in  the  Criminal  Court,  to  convene 
each  morning  in  his  Criminal  Court  room,  in  the  Criminal 
Court  building  of  Chicago,  a  branch  of  the  Circuit  Court,  a 
minute  clerk  of  the  Circuit  Court,  and  a  deputy  sheriff  being 
present,  and  then  to  pass  upon  such  civil  motions  as  the 
attorneys  presented,  at  the  conclusion  of  which  hearing  he 
would  cause  the  Circuit  Court  to  be  adjourned  and  proceed 
with  the  criminal  business  from  the  same  bench.  On  the 
day  upon  which  the  order  in  this  case  was  made,  he,  pursu- 
ant to  this  arrangement,  heard  a  number  of  contested 
motions  which  would  properly  be  upon  his  calendar  while 
serving  as  a  judge  of  a  branch  of  the  Circuit  Court.  This  hear- 
ing took  place  in  the  Criminal  Court  building,  in  the  room 
assigned  to  him  as  a  judge  of  the  Criminal  Court,  and  it 
wus  during  the  call  of  these  motions  and  pending  the  dis- 
cussion thereof  that  he  signed  his  name  and  the  word 
"  Judge  "  thereafter  to  the  order  entered  in  blank  on  the  bill 
of  complaint,  which  is  the  order  appealed  from.  After  the 
hearing  of  the  contested  motion  calendar,  having  adjourned 
the  Circuit  Court,  he  turned  his  attention  to  his  duties  as 
judge  of  the  Criminal  Court,  and  conducted  the  business 
thereof  pursuant  to  law. 


38  Appellate  Courts  op  Illinois. 

— — ■ — ■ — -  - — * 

Vou  73.]  Rtttan  ▼.  Lagonda  Nat.  Bank. 

It  is  insisted  that  because  Judge  Gibbous,  by  whom  the 
injunction  was  issued,  had,  at  the  time  of  the  action  taken 
by  him,  been  assigned  to  the  Criminal  Court,  and  was  at  the 
time  of  issuing  the  injunction  actually  in  the  Criminal 
Court  building,  he  had  no  jurisdiction  to  issue  the  injunc- 
tion. 

Section  3  of  an  act  to  revise  the  law  in  relation  to  Cir- 
cuit Courts,  approved  February  18, 1874,  provides : 

*'  The  Circuit  Courts  of  the  several  counties  in  this  State 
shall  be  held  in  the  court  houses  of  such  counties,  except 
as  o^iherwise  provided  by  law;  and  the  Superior  Court  of 
Cook  County  shall  be  held  in  the  court  house  in  the 
county  of  Cook,  except  as  otherwise  provided  by  law." 

Section  2  of  an  act  to  revise  the  law  in  relation  to  the 
Criminal  Court  of  Cook  County,  approved  February  12, 
1 874,  provides : 

^^  The  said  court  shall  be  held  in  the  court  house  of  the 
county  of  Cook,  or  in  such  other  place  at  the  county  seat 
as  may  be  provided  therefor." 

The  contention  of  appellant  in  effect  is,  that  the  words 
of  the  statute,  ^Hhe  court  house"  must  be  construed  as 
indicating  but  one  court  house,  ahd  that  in  the  county  of 
Cook  all  civil  business  must  be  transacted  in  the  court 
house  in  which  the  majority  of  the  civil  business  is  trans- 
acted, from  which  it  would  follow  that  the  criminal  busi- 
ness must  be  transacted  in  the  court  house  in  which  the 
principal  part  of  the  criminal  business  is  transacted. 

We  do  not  think  any  such  narrow  interpretation  is  to 
be  given  to  the  law.  What  is  meant  by  the  statute  is 
that  the  courts  of  record  of  this  county  shall  be  held  in  the 
public  court  house,  or  the  public  court  houses  provided  by 
the  authorities  for  the  holding  of  court,  and  commonly 
known  and  designated  to  be  used  for  such  purpose. 

Ever  since  the  completion  of  the  court  house  in  the 
county  of  Cook,  known  as  the  Criminal  Court  building,  a 
portion  of  the  business  of  the  civil  courts  has  been  trans- 
acted there.  For  a  time  all  the  sessions  of  the  County 
Court  were  there  held,  and  to  this  day  a  portion  of  the 


First  District — March  Term,  1897.        39 

Ratan  ▼.  Lagonda  Nat  Bank. 

business  of  that  court  is  there  transacted.  So,  too^  since 
the  completion  of  the  present  Criminal  Court  building,  at 
least  two  of  the  jiltlges  of  the  Superior  Court  have  had 
their  regular  rooms  for  the  transaction  of  the  business  of 
that  court  in  that  building.  Nor  have,  since  the  comple- 
tion of  the  Criminal  Court  building,  all  criminal  trials  been 
held  in  the  building  known  as  the  court  house  for  the 
transaction  of  criminal  business.  The  action  of  the  pub- 
lic authorities  charged  with  the  duty  of  providing  rooms 
for  the  holding  of  court,  and  of  the  courts,  has  been  such 
that  for  many  years  courts  for  the  transaction  of  civil  busi- 
ness have  been  held  in  either  of  said  court  houses,  as  the 
convenience  of  the  public  and  the  necessities  of  the  court 
might  demand. 

The  case  at  bar  is  entirely  different  from  that  of  U.  S. 
Life  Insurance  Co.  v.  Shattuck,  57  111.  App.  382;  159  111. 
610.  In  the  present  case  Judge  Gibbons  was  not  holding  a 
session  of  the  Criminal  Court  when  he  issued  the  injunction 
under  consideration,  but  upoa  that  morning,  as  was  his 
custom  each  morning,  he,  as  he  properly  might,  and  as 
other  judges  did,  convened  a  branch  of  the  Circuit  Court 
for  the  transaction  of  civil  business  in  the  building  known 
as  the  Criminal  Court  building.  There  were  present  a 
clerk  of  the  Circuit  Court  and.  a  bailiff,  an  officer  of  the 
sheriff  of  Cook  county,  so  that  in  all  respects  the  Circuit 
Court  was  properly  convened  and  in  session  ready  for  the 
transaction  of  civil  business. 

It  is  also  assigned  as  error  that  the  court  did  not  approve 
the  surety  on  the  injunction  bond,  but  ordered  that  such 
surety  should  be  approved  by  the  clerk.  The  record  shows 
that  the  bond  was  approved  only  by  the  clerk.  The  statute 
plainly  requires  that  in  all  cases  in  which  bonds  are  re- 
quired as  a  condition  precedent  to  the  issuing  of  a  writ  of 
injunction,  the  surety  shall  be  approved  by  the  court,  judge 
or  master  granting  or  ordering  the  injunction.  2  S.  ife  C. 
Stat,  Chap.  69,  Sees.  8,  9  and  10. 

In  the  case  of  an  injunction  to  restrain  the  enforcement 
of  a  judgment,  section  8  imperatively  requires  that  the 
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com plainaat  shall  execute  a  bond  to  the  plaintiff  in  the  JHdg- 
ment.  Section  9  is  as  follows :  "  In  all  other  cases,  before 
an  injunction  shall  issue,  the  complainant  shall  give  bond 
in  such  penalty  and  upon  such  condition,  and  with  such 
security  as  may  be  required  by  the  court,  judg^  or  master 
granting  or  ordering  the  injunction,  provided^  bond  need 
not  be  given  when,  for  good  cause  shown,  the  court,  judge 
or  master  is  of  opinion  that  the  injunction  ought  to  be 
granted  without  bond." 

The  fact  that  in  the  present  case  the  judge  ordered  that 
a  bond  should  be  given,  is  conclusive  that  it  was  not  his 
opinion  that  the  injunction  ought  to  be  granted  without 
bond.  The  case,  therefore,  is  one  in  which  a  bond  was 
required  by  law.  The  clerk  was  not  authorized  by  statute  to 
approve  the  security,  and  the  judge,  whose  duty  it  was,  by 
the  statute,  to  approve  the  surety,  was  powerless  to  author- 
ize the  clerk  so  to  do.  The  statute  of  1S45  provided  that, 
on  appeals  from  the  Circuit  to  the  Supreme  Court,  the  party 
appealing  should  "  give  bond  with  sufficient  security,  to  be 
approved  by  the  Circuit  Court."  Rev.  Stat.  184:5,  Chap, 
83,  Sec.  47. 

In  Abraham  v.  Huntington  et  al.,  19  111.  4i)3,  and  in 
Henderson  v.  Fitch  et  al.,  lb.  404,  the  court  dismissed  the 
appeals  on  motion,  for  the  reason  that  the  appeal  bonds 
were  not  approved  by  the  trial  court,  but  by  the  clerk, 
expressly  holding  that  the  power  vested  in  the  court  by  the 
statute  to  approve  an  appeal  bond,  could  not  be  delegated 
to  the  clerk. 

Section  122  of  the  act  of  1874,  in  relation  to  courts,  is  as 
follows : 

"  Appeals  may  be  taken  from  the  final  orders,  judgments 
and  decrees  of  the  County  Courts  to  the  Circuit  Courts  of 
their  respective  counties  in  all  matters,  except  as  provided 
in  the  following  section,  upon  the  appellant  giving  bond 
and  security  in  such  amount  and  upon  such  conditions  as 
the  court  shall  approve,"  etc. 

The  County  Court  granted  an  appeal,  fixed  the  penalty 
of  the  bond  and  the  time  within  which  it  should  be  filed, 
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'bat  ordered  the  clerk  to  approve  the  security,  which  he  did. 
On  motion  the  appeal  was  dismissed  in  the  Circuit  Court, 
and,  on  appeal  to  the  Supreme  Court,  the  judgment  of  the 
Circuit  Court  was  afSrmed,  the  Supreme  Court  holding  that 
oiily  the  Circuit  Court  had  power  to  approve  the  bond,  and 
that  it  could  not  delegate  that  power  to  the  clerk.  Bowles- 
vUle  M.  &  M.  Co.  V.  Pulling,  89  111.  58. 

We  think  it  clear  that  if  the  defective  bonds  given  in  the 
cases  cited  were  insuiiicient  to  support  the  appeals,  the 
similarly  defective  bond  in  the  present  case  is  insufficient  to 
support  the  injunction. 

Order  reversed  and  cause  remanded. 


Emannel  Sondheimer  et  aL  v.  Joseph  Graeser  et  al. 

1.  Appeals  and  Errobs— j4n  Assignment  of  Errors  Must  be  Oood 
as  to  All  who  Join  in  it,— An  assignment  of  errors,  like  a  pleading, 
must  set  forth  errors  which  are  available  to  all  who  join  in  it.  If  not 
good  as  to  aU,  it  is  not  good  as  to  any. 

2.  Chattel  Mortoagbb—  Who  May  not  Set  up  Laches  in  Foreclosing, 
— One  who  signs  a  replevin  bond  in  a  suit  in  which  mortgaged  goods  are 
replevied  from  the  mortgagee  after  he  has  taken  possession  under 
his  mortgage,  assists  in  pre\renting  the  foreclosure  of  the  mortgage,  and 
is  estopped  to  say  that  the  mortgagee  has  been  guilty  of  laches  in  fail* 
ing  to  foreclose. 

8.  ^AXR— Corporation  Organized  by  Mortgagors,  not  a  Purchaser,^' 
The  owners  of  mortgaiged  property  do  not  become  purchasers  with  a 
right  to  defend  against  the  mortgage  because  it  was  not  foreclosed  at 
maturity  by  merely  organizing  themselves  as  a  corporation  and  going 
through  the  forms  of  transferring  the  property  to  the  corporation. 

4.  Same— Persona  Controlling  Corporation  Making  Mortgage,  not 
Purchasers, — Persons  who  constitute  a  majority  of  the  board  of  directors 
of  a  corporation  and  control  its  business,  and  who  are  f  gr  all  practical  pur- 
poses the  corporation,  stand  in  no  different  relation  to  a  mortgagee  of 
the  company's  property  than  does  the  company,  and  can  not  defend 
against  a  mortgage  because  it  was  not  foreclosed  at  maturity. 

Bill,  for  the  dissolution  of  a  corporation  and  for  a  receiver.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1807.  Affirmed. 
Opinion  filed  October  11,  1897. 
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Elum  &  Blum,  attorneys  for  appellants. 

BuLKLBY,  Geay  &  MoRB,  attomeys  for  appellees. 

Per  Curiam. 

The  William  D.  Gibson  Company  filed  a  bill  in  equity  in 
the  Circuit  Court,  making  the  Gassman  Parlor  Frame  Com- 
pany, Catherine  Gassman,  William  Gassman,  Fred  C. 
Mueller,  George  Lesprance,  Henry  Sondheimer  and  Max 
Sondheimer  defendants,  alleging,  among  other  things,  that 
the  Gassman  Parlor  Frame  Co.  was  indebted  to  the  com- 
plainant in  the  sum  of  $103.66;  that  it  was  largely  in- 
debted to  laborers  and  others ;  and  that,  in  September, 
1895,  when  it  was  insolvent,  it  fraudulently  executed  a 
judgment  note  for  a  large  amount,  and  assigned  its  book 
accounts  to  E.  Sondheimer  &  Co.,  etc. 

The  prayer  of  the  bill  was  for  a  dissolution  of  the  cor- 
poration, and  for  a  receiver,  etc.  The  other  parties  to  this 
appeal,  who  were  not  originally  made  defendants  to  the 
bill,  were  subsequently  made  parties,  and  presented  their 
claims  by  appropriate  pleadings.  The  record  discloses  the 
following  facts  :  Prior  to  the  organization  of  the  Gassman 
Parlor  Frame  Co.  as  a  corporation,  the  Gassmans  were  man- 
ufacturing frames  under  the  firm  name  of  Gassman,  Trum- 
per  &  Co.  June  22,  1894,  Catherine  Gassman,  who  seems 
to  have  been*the  owner  of  the  property,  executed  to  the 
order  of  Kees  Brothers  four  promissory  notes,  one  for  the 
principal  sum  of  §2,055,  due  on  or  before  July  1,  1895,  and 
three  for  the  sum  of  $200  each,  and  due,  respectively,  on 
the  first  days  of  July,  August  and  September,  1894,  and  to 
secure  the  payment  of  said  notes  executed  a  chattel  mort- 
gage of  the  machinery,  fixtures,  etc.,  in  the  manufacturing 
plant  of  the  Gassmans.  Kees  Brothers  assigned  the  notes 
and  mortgages  to  James  W.  Garvy,  and  Joseph  Graeser, 
one  of  the  appellees,  subsequently  became  the  owner  of  the 
notes  and  mortgage  by  assignment  from  William  J.  Garvy, 
administrator  of  the  estate  of  James  W.  Garvy.  After  the 
execution  of  the  notes  and  mortgage,  the  Gassman  Parlor 
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Frame  Co.  was  organized,  and  the  plant  of  the  Gassmans, 
including  the  mortgaged  property,  was  transferred  to  the 
new  corporation.  The  board  of  directors  of  the  Gassraan 
Parlor  Frame  Co.  was  composed  of  its  oflScers,  viz.':  William 
Gassman,  president ;  Max  Sondheimer,  treasurer,  and  Henry 
Sondheimer,  secretary.  Max  Sondheimer,  the  treasurer^ 
and  Henry  Sondheimer,  the  secretary,  were  sons  of  Eman- 
uel Sondheimer,  and  Max  was  also  a  member  of  the  firm  of 
£.  Sondheimer  &  Co.,  the  other  members  of  that  firm  being 
Emanuel  Sondheimer  and  Moses  Eatz.  The  stock  of  the 
Gassman  Parlor  Frame  Co.  was  divided  into  fifty  shares 
of  the  par  value  of  $100  each,  of  which  Henry  Sondheimer 
held  twenty-four  and  Max  Sondheimer  one  share.  That 
these  twenty-five  shares  were,  in  fact,  the  property  of 
E.  Sondheimer  &  Co.  is  evident  from  the  testimony  of 
Max  Sondheimer.  He  says  the  firm  of  £.  Sondheimer 
&  Co.  furnished  the  Gassman  Parlor  Frame  Co.  lumber 
and  all  the  money  the  company  needed  to  do  business ; 
that  they,  E.  Sondheimer  &  Co.,  backed  the  Parlor 
Frame  Co.,  and,  in  consideration  of  that,  the  twenty-five 
shares  of  stock  were  given  them.  He  also  says  that  he 
went  into  the  directory  because  the  firm  of  E.  Sondheimer 
&  Co.  had  sold  the  Parlor  Frame  Co.  all  the  lumber  it 
used,  paid  its  notes,  and  carried  on  its  business,  and  that 
the  Parlor  Frame  Co.  was  insolvent  when  he  and  Henry 
went  into  the  directory.  Henry  Sondheimer  •testified  that 
he  had  knowledge  of  most  of  the  affairs  of  the  Parlor 
Frame  Co.,  as  to  its  financial  condition  and  standing,  and 
that  the  business  of  that  company  was  conducted  with 
the  money  of  E.  Sondheimer  &  Co.  September  16,  1S95, 
the  Gassman  Parlor  Frame  Co.,  being  thein  insolvent  and 
indebted  to  E.  Sondheimer  &  Co.  to  the  amount  of  about 
$3,386.45,  William  Gassman,  the  president  of  the  company, 
being  thereunto  authorized  by  the  company's  board  of 
directors,  executed  a  judgment  note  to  E.  Sondheimer  &  Co. 
for  the  sum  of  $3,128.88.  Max  Sondheimer  explains  the 
discrepancy  between  the  amount  due  and  the  amount  evi- 
denced by  the  note,  by  saying  that  there  were  some  items 
which,  at  the  date  of  the  note,  had  not  been  charged  up  in 
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the  ledger  of  E.  Sondheimer  &  Co.  Also,  September  16, 1895, 
the  secretary  of  the  Gassman  Parlor  Frame  Co.,  acting  in 
pursuance  of  a  resolution  of  the  board  of  directors  of  said 
date,  assigned  to  E.  Sondheimer  &  Co.  all  the  outstanding 
accounts  and  debts  due  to  the  Gassman  Company,  as  further 
S3curity  for  its  indebtedness  to  E.  Sondheimer  &  Co.  The 
resolutions  of  the  board  of  directors  authorizing  the  exe- 
cution of  the  judgment  note  and  the  assignment  of  the 
accounts,  were  passed  by  the  votes  of  "William  Gassman, 
president,  and  Henry  Sondheimer,  secretary,  Max  Sond- 
heimer being  present  but  not  voting.  Max  at  first  voted 
in  favor  of  assigning  the  accounts,"  but  subsequently  with- 
drew his  vote.  September  17,  1895,  E.  Sondheimer  (fe  Co. 
caused  judgment  to  be  entered  in  the  Superior  Court  of 
Cook  County  on  the  judgment  note  above  mentioned,  sued 
out  kn  execution  on  the  judgment,  and  caused  the  same  to 
be  levied  upon  the  property  of  the  Gassman  Parlor  Frame 
Co.,  including  the  property  described  in  the  chattel  mort- 
gage assigned  to  Joseph  Graeser,  which  property  so  levied 
on  the^  sheriff  took  possession  of,  and  appointed  Henry 
Sondheimer  as  custodian  thereof.  While  these  proceedings 
were  in  progress  a  bill  was  pending  in  the  Superior  Court 
filed  by  William  Garvy,  administrator  of  the  estate  of 
James  W.  Garvy,  deceased,  for  the  foreclosure  of  the  chat- 
tel mortgage  in  question,  in  which  E.  Sondheimer  &  Co. 
intervened,  and,  subsequently  to  the  taking  possession  of 
the  property  levied  on  by  the  sheriff,  Emanuel  Sondheimer 
was  appointed  receiver  in  that  suit,  and,  by  order  of  the 
court,  the  sheriff  turned  over  the  property  to  him.  Sep- 
tember 27,  1895,  the  suit  was  dismissed,  and  the  receiver  in 
that  suit  then  turned  over  the  property  to  the  receiver 
appointed  by  the  Circuit  Court  in  the  present  case.  All  of 
the  property  was  sold  by  order  of  the  court,  and  the  pro- 
ceeds of  the  sale,  together  with  a  small  sum  of  money  in 
the  hands  of  the  receiver,  amounted  to  the  sum  of  $2,231.91. 
The  court  found  that  certain  claims  of  laborers,  amounting 
to  the  sum  of  $666.78,  were  a  first  lien  on  the  fund ;  that  the 
chattel  mortgage  of  appellee  Graeser  was  a  second  lien,  to 
the  amount  of  $2,400;  and  decreed  that,  after  paying  said 
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amounts,  the  receiver  should  pay  from  any  funds  in  his 
hands  the  claim  of  £.  Sondheimer  &  Co.  The  appellants 
assign  as  error  the  finding  of  the  Circuit  Court  that  the 
chattel  mortgage  owned  by  appellee  Graeser  was  a  valid 
lien,  and  giving  it  priority  to  the  claim  of  appellant. 
Counsel  for  appellants  says :  "  The  question,  and  the  only 
one  which  now  arises  in  the  cause,  relates  to  the  validity  of 
the  chattel  mortgage." 

It  is  not  contended  that  there  was  not  a  good  and  valid 
consideration  for  the  mortgage,  or  that  it  was  not  properly 
executed,  acknowledged  and  recorded,  nor  that  appellee 
Grader  is  not  the  equitable  owner. 

The  sole  contention  is  that  the  mortgage  was  not  foreclosed 
at  maturity  or  within  a  reasonable  time  thereafter,  and 
therefore  it  should  be  held  void  as  against  the  claim  of  E. 
Sondheimer  &  Co.,  the  appellants. 

We  are  of  opinion  that  appellants  can  not  be  regarded  as 
bona  jide  purchasers,  and  that  the  decision  in  Reed  v. 
Eames,  19  111.  596,  cited  by  counsel,  is  not  applicable  to  the 
facts  in  this  case.  The  Gassraan  Parlor  Frame  Co.  cer- 
tainly could  not  complain  of  any  laches  or  delay  on  the  part 
of  the  mortgagee  in  foreclosing  the  mortgage,  because  the 
former  owners  of  the  mortgaged  property,  including  Cath- 
erine Gassman,  the  mortgagor,  did  not  become  purchasers 
by  merely  organizing  themselves  as  a  corporation,  and 
going  through  the  form  of  transferring  the  property  to  the 
corporation.  The  corporation  when  formed  was  virtually 
controlled  by  appellants.  The  board  of  directors  consisted 
of  three,  two  of  whom,  as  before  stated,  were  Max  and 
Henry  Sondheimer,  sons  of  Emanuel  Sondheimer,  Max 
being  also  a  member  of  the  firm  of  E.  Sondheimer  &  Co. 
Appellants  owned  half  the  stock,  and  furnished,  as  Max 
and  Henry  Sondheimer  testify,  all  the  means  to  carry  on 
the  business.  In  view  of  these  facts  it  may  well  be  said 
that  appellants  were,  for  all  practical  purposes,  the  Gassman 
Parlor  Frame  Co.,  and  so  stood  in  no  diflferent  relation  to 
the  mortgagee  than  did  that  company. 

But  there  is  an  additional  reason  why  appellant's  coun- 
sel can  not  be  heard  to  complain  of  delay  in  the  foreclosure 
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of  the  mortgage.  The  mortgage  contains  the  usual  pro* 
vision  that  on  default  being  made  in  the  payment  of  prin- 
cipal or  interest,  the  whole  amount  may,  at  the  option  of 
the  mortgagee,  become  at  once  due  and  payable.  One  of 
the  notes  secured  by  the  mortgage  being  past  due  in 
August,  1894,  John  B.  Bees  and  James  Bees,  the  mortga- 
gees, took  possession  of  the  mortgaged  property,  for  the 
purpose  of  foreclosing  the  mortgage,  when  the  Gassman 
Parlor  Frame  Co.  replevied  the  goods,  Emanuel  Sondheimer, 
one  of  the  appellants,  executing  the  replevin  bond  as  surety. 
Having  thus  actively  asaisted  in  preventing  the  foreclos- 
ure of  the  mortgage,  he  is  estopped  to  say  that  appellee 
Graeser  has  been  guilty  of  lacJies  in  failing  to  foreclose. 
And  if  he  is  estopped,  so  also  are  his  co-appellants,  who 
joined  with  him  in  the  assignment  of  errors,  the  rule  being 
that  ''an  assignment  of  errors,  like  a  pleading,  must  set 
forth  errors  which  are  available  to  all  who  join  in  it.  If 
not  good  as  to  all,  it  is  not  good  as  to  any."  2  Ency.  of 
PI.  &  Pr.  993,  and  cases  cited. 

At  the  time  the  replevin  suit  was  commenced,  the  appel- 
lants were  represented  by  a  majority  of  the  board  of  direct- 
ors of  the  Gassman  Company,  and  were  then  in  control  of 
and  carrying  on  the  business  of  the  company,  and  we  think 
it  clear  from  the  evidence  that  Emanuel  Sondheimer,  in 
executing  the  replevin  bond,  while  acting  nominally  for  the 
Parlor  Frame  Co.  was  in  fact  acting  in  the  interest  of  and 
for  £.  Sondheimer  &  Co.,  and  that  the  replevin  suit  was  in 
fact  commenced  by  E.  Sondheimer  &  Co.,  in  the  name  of 
the  corporation. 

The  appellees  assign  as  error  the  finding  of  the  Circuit 
Court  that  the  assignment  by  the  Gassman  Parlor  Frame 
Co.  to  appellant,  of  its  book  accounts,  etc.,  was  valid  as 
against  other  creditors.  It  does  not  appear  from  the  evi- 
dence that  there  are  any  creditors  other  than  the  laborers, 
appellants  and  appellee  Graeser,  whose  claims  have  not  been 
paid,  or  that  there  is  any  person  before  the  court  interested 
as  a  creditor  in  the  fund  in  the  hands  of  the  receiver, 
except  appellants  and  appellee  Joseph  Graeser. 

The  decree  is  affirmed. 
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A.  H.  Bergeyf n  t.  Frank  6.  Barnard. 

1.  Practice — Affidavit  for  Continuance  Held  Not  Sufficient — On  a 
cauae  being  called  for  trial  on  the  first  day  of  February,  1897,  the  defend- 
ant moved  for  a  continuance  and  filed  an  affidavit  in  support  of  the 
motion  in  which  it  was  stated  that  the  defendant  was  absent  in  Califor- 
nia and  would  not  return  until  about  the  first  day' of  March,  1807;  that 
the  suit  was  based  on  a  gambling  contract,  that  the  defendant  had  a 
good  and  adequate  defense  to  the  suit,  and  that  it  would  be  dangerous 
for  him  t6  go  to  trial  at  that  time.  Held,  on  appeal,  that  a  oontixmance 
was  properly  refused. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
October  11,  1897. 

William  E.  O'Neill,  attorney  for  appellant 
D.  M.  KiBTOK,  attorney  for  appellee. 

Per  Curiam. 

This  suit  was  brought  on  the  29th  day  of  July,  1895, 
before  a  justice  of  the  peace  in  and  if  or  the  county  of  Cook. 
The  defendant  did  not  appear  at  the  hearing  of  said  cause, 
and  a  judgment  was  rendered  against  him  for  $197.50  and 
costs  of  suit;  from  which  judgment  the  defendant  appealed 
to  the  Circuit  Court  of  Cook  County. 

When  the  cause  was  reached,  on  the  1st  day  of  February, 
1897,  appellant  moved  the  court  to  continue  the  same,  and 
filed  therein  his  affidavit  for  a  continuance,  in  which  he 
stated  that  the  defendant  was  absent  in  California,  and 
would  not  return  until  about  the  first  day  of  March,  1897, 
and  that  the  said  suit  was  based  upon  a  transaction  on  the 
open  board  of  trade,  and  was  a  gambling  contract,  and 
that  the  defendant  had  a  good  and  adequate  defense  to  said 
suit,  and  it  would  be  dangerous  for  the  defendant  to  go  to 
trial  at  that  time.  The  court  denied  the  motion,  and  the 
issues  were  submitted  to  a  jury,  who  found  a  verdict  for 
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the  plaintiff  in  the  sum  of  $214.72.  The  court  refused  to 
grant  the  defendant's  motion  for  a  new  trial,  and  also  his 
motion  in  arrest  of  judgment,  and  an  appeal  was  prayed  to 
this  court.  There  was  no  testimony  introduced  at  the  hear- 
ing of  said  cause  on  behalf  of  the  defendant. 

The  affidavit  filed  by  appellant  was  clearly  insufficient  to 
entitle  him  to  a  continuance,  and  it  does  not  appear  from 
the  record  that  any  exception  was  taken  to  overruling  the 
motion  for  a  continuance. 

We  have  examined  the  evidence  presented  upon  the  trial, 
and  find  in  it  no  sufficient  reason  for  reversing  the  judgment 
of  the  Circuit  Court. 

Appellant  excepted  to  the  refusal  of  the  court  to  give 
certain  instructions  asked  for  by  him.  There  was  no  evi- 
dence on  which  to  base  the  instructions,  and  they  were 
properly  refused. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


West  Chicago  Street  Railroad  Co.  t.  James  II.  Wliit- 

talLer^  Adm'r. 

1.  'NEQUGRVCE—Proof  of  Exact  Age  of  Deceased  Not  Necessary  in 
Suit  by  Administrator  Baaed  On, — In  a  suit  by  an  administrator  to 
recover  damages  for  injuries  to  his  intestate  resulting  in  death,  the 
declaration  aUeged  that  the  deceased  was  eight  years  old  at  the  time  of 
his  death.  No  proof  of  the  age  of  the  deceased  was  made  on  the  trial, 
but  some  of  the  witnesses  alluded  to  him  as  a  **  little  boy '"  and  others 
as  a  "  child."  Held,  that  exact  proof  of  the  age  of  deceased  was  not 
essential  to  a  recovery. 

2.  NEaLiQENCK— -it  Question  for  the  Jury. —This  court  holds  from  a 
consideration  of  aU  the  evidence,  which  was  conflicting,  that  the  ques- 
tion whether  the  defendant  was  negligent,  as  averred  in  the  declaration, 
was  peculiarly  a  question  for  the  jury,  that  the  trial  court  properly 
overruled  the  motion  for  a  new  trial,  and  that  the  verdict  must  stand. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge, 
presiding.  Heard  in  this  court  at  the  Mai'ch  term,  1897.  Affirmed. 
Opinion  filed  October  11,  1807, 
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West  Chicago  Street  R.  R.  Co.  ▼.  Whittaker. 

Alexander  SuLLivAy,  attorney  for  appellant;  £dwabd  J. 
McAbdlb,  of  coanseL 

Case  &  Hogan,  attorneys  for  appellee. 

Per  Curiak. 

Appellee  is  administrator  of  the  estate  of  his  deceased 
son,  Roger  C.  Whittaker,  who  was  killed  by  a  horse  oar  of 
appellant  Jaly  31,  1893.  The  declaration  charges,  among 
other  things,  negligence  on  the  part  of  the  appellant  in  not 
keeping  a  proper  lookout,  and  in  not  stopping  the  car  be- 
fore collision  with  the  deceased.  The  deceased  is  alleged 
in  the  declaration  to  have  been  eight  years  old  at  the  time 
of  his  death,  but  no  proof  of  his  age  was  made  on  the  trial. 
Some  of  the  witnesses,  however,  alluded  to  him  as  a  "  little 
boy,"  others  as  a  ** child;"  one  of  the  appellant's  witnesses 
called  him  a  "  boy  "  another  a  "  child."  Appellant's  counsel 
insists  that  the  omission  to  prove  how  many  years  old  the 
deceased  was  is  fatal,  both  as  affecting  the  question  of  care 
on  the  part  of  his  parents,  and  as  affecting  the  question  of 
damages.  During  the  trial  of  the  case  no  specific  objection 
was  made  in  regard  to  this  omission,  nor  is  there  any- 
thing in  the  motion  for  a  new  trial  calling  attention  to  it, 
bat  appellant's  counsel  contends  that  it  was  sufficiently  pre- 
sented to  the  trial  court  by  a  motion  which  he  made  at  the 
close  of  the  evidence  to  exclude  appellee's  evidence  from 
the  jury.  This  proposition  would  be  correct  if  exact  proof 
of  the  age  of  plaintiff's  intestate  were  essential  to  a 
recovery,  so  that  without  such  proof  there  could  be  no 
recovery.    But  such  is  not  the  law. 

The  evidence  clearly  tended  to  prove  appellee's  case  as 
averred  in  the  declaration,  and  the  exclusion  of  the  evidence 
by  the  trial  court  would  have  been  error. 

Appellant,  in  his  argument,  does  not  complain  of  any 
error  in  giving  or  refusing  instructions,  but  relies  solely 
on  the  proposition  that  appellee's  evidence  did  not  establish 
his  case  as  averred  in  the  declaration.  Upon  consideration 
of  all  the  evidence,  which  is  conflicting,  we  are  of  opinion 
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that  the  question  whether  appellant  was    negligent,  as 
averred  in  the  declaration,  was  peculiarly  a  question  for  the 
jury,  and  that  the  trial  court  properly  overruled  the  motion 
for  a  new  trial. 
The  judgment  is  affirmed. 


Henry  Sehafer^  Adm'r^  t.  Grace  J.  Moe. 

72        60l 

100  **'7'7!  1^  Jurisdiction— Watwr  of  Objectvcms  to.— Where  a  cause  which 
has  been  dismissed  is  reinstated,  a  person  who  appears  and  takes  part  in 
the  trial  bj  cross-examining  witnesses  and  by  calling  witnesses  in  his 
own  behalf  can  not  be  heard  to  question  the  jurisdiction  of  the  trial 
court  on  appeal.  Objections  to  jurisdiction,  whether  made  by  plea  or 
otherwise,  must  be  persisted  in,  and  solely  relied  on,  in  order  to  bo 
available. 

2.  Practice— W7ia<  a  Bill  of  Exceptions  SJiotUd  Show.--The  bill  of 
exceptions  in  this  case  contains  no*  instructions  and  does  not  show  that 
a  motion  for  a  new  trial  was  made,  and  hence  this  court  can  not  con- 
sider alleged  errors  relating  to  instructions. 

Beplerln. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  James  Goqgin,  Judge,  presiding.  Heard  in  tliis  court  at  the 
March  term,  1897.    Affirmed.    Opinion  filed  October  11,  1897. 

J.  W.  RioHBY,  attorney  for  appellant. 

M.  W.  RoBiNsoir,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  deuyered  th9  opinion 

OF  THE   COUBT. 

This  is  an  action  of  replevin  by  appellee  against  appellant's 
intestate,  Christian. Erickson,  and  James  H.  Gilbert,  for- 
merly sheriff  of  this  county,  before  a  justice  of  the  peace. 
Appellee  recovered  judgment  l^fore  the  justice,  and  the 
case  was  appealed  to  the  Superior  Court,  where  appellee, 
December  22,  1894,  in  a  trial  before  the  court  and  jury, 
again  recovered  judgment,  and  appellant  appealed  to  this 
court. 
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It  appears  from  the  record  that,  February  16,  1893,  a 
transcript  from  the  justice  was  filed  in  the  cause;  that  at 
the  March  term,  1893,  the  appellee,  by  her  attorney,  filed 
her  appearance,  and  that  July  6,  1893,  at  the  July  term  of 
the  court,  the  case  was  called  for  trial,  and  appellee  not 
appearing,  the  suit  was  dismissed  at  her  costs  for  want  of 
prosecution.  No  motion  to  set  aside  or  vacate  the  judg- 
ment of  dismissal  was  made  until  April  18, 1894,  at  the  April 
term  of  the  court.  The  court  granted  the  motion,  and 
April  Id,  1894,  vacated  the  judgment  and  reinstated  the 
cause,  and  appellant  excepted. 

The  appellant  assigns  as  error  the  'setting  aside,  April 
IS,  1894,  the  judgment  of  July  6,  1893,  on  the  ground  that 
the  court  had  no  jurisdiction  so  to  do,  and  that  conse- 
quently the  court  had  no  jurisdiction,  as  counsel  contends, 
to  try  the  cause  and  render  judgment.  The  court  had 
jurisdiction  of  the  subject-matter.  Appellee,  the  plaintiff  in 
the  cause,  had  entered  her  appearance  in  March,  1 893;  the 
appellants,  defendants  in  the  lower  court,  appeared  when 
the  case  was  called  for  trial,  December  22,  1894,  and 
objected  to  the  trial,  but  nevertheless  participated  in  it  by 
cross-examining  appellee's  witnesses  and  calling  and  exam- 
ining witnesses  for  the  defense.  In  other  words,  they 
defended  on  the  merits.  This  was  a  waiver  of  all  objection 
to  the  jurisdiction  of  the  court.  Such  objection,  whether 
made  by  plea  or  otherwise,  must  be  persisted  in  and  solely 
relied  on,  in  order  to  be  available. 

As  said  by  the  court  in  Herrington  et  al.  v.  McCoUum, 
73  111.  476,  "  The  court  unquestionably  had  jurisdiction  of 
the  subject-matter  of  litigation,  and  it  has  never  been  ques- 
tioned that  parties  may  so  far  control  jurisdiction  over 
their  own  persons,  in  such  a  case,  as  to  confer  upon  the 
court  the  right  to  proceed,  by  voluntarily  entering  an 
appearance.  The  defendants,  to  avail  of  the  right  to  ques- 
tion the  jurisdiction  of  the  court  when  the  case  was  rein- 
stated, should  either  have  not  appeared  at  all,  or  limited 
their  appearance  to  the  objection  against  the  jurisdiction  of 
the  court.''    See  also  Prall  v.  Hunt  et  al.,  41  111.  App.  140; 
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Nat.  Un.  Bldg.  Ass'n  v.  Brewer,  lb.  223;  Schmohl  v.  Fiddick, 
34  111.  App.  190. 

Appellant's  counsel  complains,  in  his  argument,  of  the 
giving  of  an  instruction  for  the  appellee,  and  the  refusal  of 
an  instruction  asked  by  appellant,  and  of  certain  rulings  of 
the  court  on  the  evidence. 

The  bill  of  exceptions  contains  no  instruction,  nor  does  it 
show  that  a  motion  for  a  new  trial  was  made ;  the  court, 
therefore,  can  not  consider  appellant's  objections.  East 
St.  L.  Elec.  R.  R.  Co.  v.  Cauley,  148  111.  490. 

Judgment  afl9[rmed. 


Edward  Bertalot  v.  Frank  T«  Einnare^  Adm'r. 

1.  NEOLiaBNCE— .E^en^  of  Liability  of  Proprietor  of  Swimming 
School  for, — ^The  proprietor  of  a  swimming  school  or  natatorium  is 
liable  for  an  injury  to  a  patron,  resulting  from  lack  of  ordinary  care  in 
providing  for  his  safety  and  without  fault  of  the  patron;  but  such  pro- 
prietor is  not  in  any  sense  an  insurer  of  the  safety  of  hid  patrons,  and 
the  death  of  a  patron  within  his  premises  does  not  cast  upon  him  the 
burden  of  excusing  himself  from  any  presumption  of  negligenca 

2.  Verdicts— iVbt  Supported  by  the  J^cndence. —Verdicts,  whether 
general  or  special,  have  no  value  when  unsupported  by  evidence,  and 
in  this  case  the  verdict  can  not  stand,  because  it  is  not  supported  by 
any  evidence  whatever  as  to  how  the  deceased  happened  to  meet  the 
disaster  which  resulted  in  his  death,  or  as  to  what  negligence,  if  any, 
contributed  thereto  or  was  the  proximate  cause  thereof. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  F.  Dunitb,  Judge,  presiding. 
Heard  in  tliis  court  at  the  March  term,  1897.  Reversed  and  remanded. 
Opinion  filed  October  11,  1897. 

Mkreiok,  Evans  &  Whitney,  attorneys  for  plaintiff  in 
error. 

MoDannold  &  Phelps,  attorneys  for  defendant  in  error. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  Court. 

On  July  23,  1892,  plaintiff  in  error  was  the  owner  of  and 

conducted  the  business  of  a  swimming  school  or  natatorium. 
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On  the  evening  of  that  day  Armand  J .  Bachand,  a  boy  of 
about  fifteen  years  of  age,  visited  the  natatorium  to  bathe, 
and  paid  his  admission  therefor.  He  was  last  seen  alive 
aboat  9:30  o'clock,  in  the  water  at  the  shallow  end  of  the 
tank,  and  some  ten  or  fifteen  minutes  later  was  discovered 
unconscious  and  perhaps  already  lifeless,  at  the  bottom  of 
the  pool.    All  efforts  to  resuscitate  him  were  without  avail. 

For  his  death,  and  alleging  negligence  on  the  part  of 
plaintiff  in  error  as  the  proximate  cause  thereof,  the  defend- 
ant in  error  brought  this  suit,  and  recovered  verdict  and 
judgment  therein. 

The  several  counts  of  the  declaration  allege  as  the 
negligence  complained  of,  first,  failure  of  attendants  to 
watch  intestate  while  bathing;  second,  lack  of  railing  at  the 
north  end  of  tank;  third,  permitting  the  room  in  which  the 
tank  was  located  to  become  over-crowded;  fourth,  failure 
to  provide  instructors  to  watch  intestate,  whereby  fstilure 
to  rescue  resulted. 

It  is  doubtless  the  law  that  the  proprietor  of  such  an 
institution  would  be  liable  for  injury  to  a  patron,  if  such 
injury  resulted  from  lack  of  ordinary  care  in  providing  for 
his  safety,  and  without  fault  of  the  patron;  but  it  is  as 
gurely  not  the  law  that  such  proprietor  is  in  any  sense  an 
insurer  of  the  safety  of  his  patrons,  nor  would  the  death  of 
a  patron  within  his  premises  cast  upon  the  proprietor  the 
burden  of  excusing  himself  from  any  presumption  of  neg- 
ligence.   Brotherton  v.  Manhattan  B.  I.  Co.,  48  Neb.  567. 

It  was  incumbent  upon  defendant  in  error,  as  plaintiff  in 
the  trial  court,  to  sustain  his  dex^laration  with  evidence,  and 
to  establish  the  averments  of  some  one  of  its  counts.  The 
question  here  presented  is  simply  whether  the  record 
shows  evidence  which  would  warrant  the  jury  in  finding 
that  there  was  such  lack  of  ordinary  care  as  is  alleged,  and 
that  it  was  the  proximate  cause  of  the  death  of  the  intes- 
tate. 

Defendant  in  error  presented  no  evidence  to  show  just 
how  the  lad  came  to  his  death,  except  that  some  ten  or  fif- 
teen minutes  after  he  was  seen  alive  and  in  a  place  of 
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safety,  he  was  found  unconscions,  and,  it  may  be,  already 
dead,  at  the  bottom  of  the  swimming  tank. 

It  is  true  that  Carr,  a  witness  for  defendant  in  error,  did 
testify  in  direct  that  he  saw  the  lad  "treading  water,"  and 
a  few  moments  later  he  had  disappeared,  and  was  shortly 
after  found  at  the  bottom  of  the  tank,  fiat  this  testimony, 
which  would  have  constituted  a  showing  of  the  manner  of 
the  accident,  was  set  at  naught  by  the  later  statement  of 
the  same  witness,  when  he  said,  ^*I  don't  know  that  the  boy 
I  saw  treading  water  was  the  boy  found  dead  in  the  pool. 
I  did  not  see  his  face." 

The  proximate  cause  of  the  accident,  therefore,  was  not 
discoverable  from  the  evidence  presented  by  defendant  in 
error.  Plaintiff  in  error  on  the  other  hand,  did  present 
evidence,  viz.,  the  testimony  of  two  witnesses,  to  the  effect 
that  the  boy  was  pushed  into  the  pool  at  the  south  end  by 
other  patrons  of  the  place,  and  then  as  he  fell  into  the 
water,  was  struck  by  a  diver  (also  a  patron),  who  plunged 
down  from  swinging  rings  overhead. 

The  jury  by  their  general  verdict  and  their  special  find- 
ings discredited  this  testimony  and  found  specifically  that 
the  lad  did  not  meet  his  death  in  the  manner  described  by 
these  witnesses.  But  verdicts,  whether  general  or  special, 
have  no  value  when  supported  by  no  evidence.  And  so  it 
is  on  the  record  here. 

A  verdict  for  plaintiff  in  error  would  have  been  war- 
ranted had  the  jury  given  credit  to  the  testimony  of  his 
witnesses.  The  verdict  for  defendant  in  error  was  bad,  be- 
cause unsupported  by  any  evidence  whatever  as  to  how  the 
intestat.e  happened  to  meet  the  disaster  which  resulted  in 
his  death,  and  what  negligence,  if  any  there  was,  contrib- 
uted thereto,  or  was  the  proximate  cause  thereof.  The  ver- 
dicts, general  and  special,  could  have  been  based  upon  noth- 
ing but  guess-work.  Whether  the  jury  guessed  that  the 
accident  was  caused  by  a  slippery  floor  (not  averred  but 
proved),  lack  of  railing  (not  averred  as  to  the  south  end),  a 
crowded  room,  or  by  simply  getting  beyond  depth  in  efforts 
to  learn  to  swim,  and  negligent  omission  by  attendants  to 
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effect  a  rescue,  is  immaterial.  Certain  it  is  that  from  the 
evidence  it  can  not  be  found  that  any  one  of  these  things  had 
anght  to  do  with  the  accident,  and  it  is  certain,  too,  that  the 
evidence  warrants  no  conclusion  of  any  negligence  after  the 
boy  was  found  in  the  water;  and  if  negligence  was  assumed 
after  the  discovery  of  the  body,  it  could  not  be  determined 
that  such  negligence  had  any  bearing  upon  the  lad's  death 
in  the  absence  of  any  evidence  as  to  how  long  he  had  been 
beneath  the  water  before  discovery.  Neither  does  it  profit 
to  inquire  as  to  any  negligence  claimed  to  have  been  shown 
on  the  part  of  plaintiff  in  error  or  his  attendants  before  the 
discovery  of  the  body,  for  it  can  not  be  determined  from 
this  record  whether  such  negligence,  if  aAy  there  was, 
caused  the  result  of  the  boy's  death. 

In  Brotherton  V.  Manhattan  B.I.  Co.,  «?(/;ra,  the  court 
say:  '^  How  Brotherton  got  back  into  the  deep  water  and 
what  occurred  there  is  not  revealed  by  any  evidence.  It  is 
not  sufficient  to  establish  a  case  for  the  plaintiff  that  negli- 
^nce  should  be  proved  on  the  part  of  the  defendant,  but  it 
must  also  appear  that  the  negligence  proved  was  the  proxi- 
mate cause  of  the  injury."  This  is  a  statement  of  a  famil- 
iar proposition  of  law,  but  it  boars  particularly  upon  the 
case  under  consideration  by  reason  of  similarity  of  facts. 

Because  of  the  insufficiency  of  the  evidence  to  sustain  the 
declaration,  the  verdict  should  have  been  set  aside  and  a  new 
trial  granted. 

Judgment  reversed  and  cause  remanded* 
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W.  p.  Dickinson  et  al.  v.  W.  H.  Gray  et  aL 

-  1.  yfnvESSEa— Credibility  of^  a  Question  for  the  Jury.— The  jury  are 
the  sole  judges  of  the  credibility  of  the  witnesses,  and  wh^re  there  are  but 
two  witnesses  and  their  testimony  is  in  direct  conflict  the  jury  have  an        "^  g^^ 

undoubted  right  to  And  in  favor  of  the  statements  of  one  as  weighed  '^ 1^7 

against  those  of  the  other;  and  the  same  rule  applies  to  the  trial  judge    94    S247 
when  issues  of  fact  are  submitted  to. him. 
2.    Affellate  Court  Practicib—  When  the  Sufficiency  of  the  Evidence, 
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May  be  Inquired  Into, — ^In  this  State  an  appellate  tribunal  can  not  in«- 
quire  into  the  sufficiency  of  the  evidence  to  support  a  judgment  unless 
there  is  an  exception  to  the  finding  and  judgment  when  the  case  is  tried 
by  the  court,  or  a  motion  for  a  new  trial  and  exception  to  the  overruling 
of  the  same,  when  a  trial  is  had  by  jury. 

3.  BAMR—What  Abstract  Must  Show,— It  is  the  rule  of  this  court  that 
the  abstract  must  show  all  facts  necessary  to  be  considered  and  that 
the  court  will  not  go  to  the  record  for  information. 

4.  Appeaus  and  Errors — Motion  for  a  New  Trial  Unnecessary  when 
Case  is  Tried  by  the  Court, — Where  a  jury  is  waived  and  a  case  is  tried 
by  the  court,  no  motion  for  a  new  trial  is  required,  and  if  an  exception 
to  the  judgment  is  shown  by  the  bill  of  exceptions  the  judgment  may  be 
reviewed  on  appeal. 

Assnmpsit.  on  a  written  contract  as  modified  by  parol.  Appeal  from 
the  Circuit  Court  of  Cook  County;  theljon.  Frank  Baker,  Judge,  pre- 
8i4ing.  Heard  in  this  court  at  the  March  term,  1897.  Affirmed. 
Opinion  filed  October  11,  1897. 

James  L.  Clark,  attorney  for  appellants. 

CurriNo,  Castle  &  Williams,  attorneys  for  appellees. 

Mr.  Justice  Sbaes  delivered  the  opinion  of  the  Court 

This  is  an  action  brought  upon  a  contract  in  writing, 
alleged  by  appellees  (plaintiffs  in  trial  court)  to  have  been, 
changed  in  some  particulars  by  a  later  oral  agreement. 

The  controversy  of  fact  was  as  to  whether  such  modifica- 
tion was  made.  One  of  appellees  testified  that  it  was;  and 
one  of  appellants  testified  that  it  was  not  changed.  There 
was  no  other  evidence  upon  the  subject.  The  contract  was 
performed  by  appellees  upon  the  terms  of  the  alleged  modi- 
fication, and  not  in  accordance  with  the  requirements  of  the 
original  writing. 

The  cause  was  tried  by  the  court  without  a  jury. 

It  is  contended  by  counsel  for  appellants  that,  there  being 
but  two  witnesses,  one  of  whom  affirmed  and  the  other  of 
whom  denied,  the  fact  in  controversy,  there  could  not,  as  a 
proposition  of  law,  be  any  preponderance  of  the  evidence. 

We  do  not  understand  this  to  be  the  law. 

* 

In  Durant  v.  Rogers,  87  111.  508,  the  court  say : 
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^'  it  is  a  rale,  that  the  jury  shall  be  the  sole  jadges  of  the 
credibility  of  witnesses.  They  see  them  on  the  stand,  mark 
their  demeanor,  perceive  many  small  matters  which  escape 
less  observant  eyes,  and  are  in  the  best  position  to  judge  of 
their  credibility,  and  they  have  an  undoubted  right  to  find 
in  favor  of  one  when  weighed  against  that  of  the  other." 

If  the  jury  may  so  do,  why  not  as  well  the  court,  when 
finding  upon  issues  of  fact  submitted  ? 

But  there  is  another  sufficient  reason  why  this  appeal 
can  not  avail.  The  abstract  shows  a  judgment  for  appellees, 
bat  it  does  not  show  that  appellants  excepted  to  the  finding 
of  the  court,  or  the  judgment. 

It  is  the  rule  that  the  court  will  not  go  to  the  record  for 
information.    Gibler  v.  City  of  Mattoon,  167  111.  18. 

And  if  we  were  to  disregard  the  rule  and  look  to  the 
bill  of  exceptions  itself,  it  would  be  found  that  U]x>n  tbe 
court  finding  for  appellees,  appellants  entered  a  motion  for 
a  new  trial,  and  excepted  to  the  overruling  of  the  same.  In 
a  trial  by  the  court  without  a  jury,  this  was  unnecessary. 
Sands  v.  Kagey,  150  111.  109. 

But  it  will  not  be  found  from  the  bill  of  exceptions  that 
appellants  excepted  to  the  finding  and  judgment,  and  this 
was  necessary  to  entitle  them  to  have  the  cause  reviewed 
upon  appeal.  In  Illinois  C.  B.  K  Co.  v.  O^Keefe,  154  IlL 
511,  the  court  says : 

'^  In  this  State  the  rule  is  settled  that  an  appellate  tribu- 
nal can  not  inquire  into  the  sufficiency  of  the  evidence  to 
support  a  judgment  unless  there  is  an  exception  to  tbe  find- 
ing and  judgment  when  tried  by  the  judge  without  a  jury, 
or  a  motion  for  new  trial  and  exception  to  the  overruling 
of  the  same,  when  a  trial  is  had  by  jury.  See  Firemen's 
Ins.  Co.  V.  Peck,  126  111.  493,  and  cases  cited."  Force 
Mfg.  Co.  V.  Horton,  74  111.  Sll. 

The  judgment  is  affirmed. 
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Samuel  Davis  r.  Rittenhouse  &  Embree  Company. 

1.  Bills  of  Exchakqb — Parol  Acceptance. — A  parol  acceptance  of  a 
bill  of  exchange  or  order,  is  valid  in  this  State  and  binding  u{)on  the 
acceptor. 

• 

Assampsit,  on  an  order.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1897.  Affirmed.  Opinion  filed  October  11, 
1897. 

CowEN  &  Houseman,  attorneys  for  appellant. 

Francis  T.  Muephy,  attorney  for  appellee, 

Mr.  Justice  Sears  delivbred  the  opinion  of  the  Court. 
This  cause  was  brought  by  the  appellee  to  recover  upon 
an  alleged  oral  acceptance  of  a  written  order.    The  order 

was  as  follows : 

«  Chicago,  11,  14, 1895, 
Mr.  Sam'l  Davis. 

Please  pay  to  Rittenhouse  &  Embree  Co.  the  sum  of  five 
hundred  twenty-seven  and  19-100  dollars  ($527.19)  in  full 
for  all  lumber  delivered  at  j'^our  building  situated  between: 
29th  and  30th,  Wabash  avenue,  and  charge  the  amount  to 
mv  contract. 

Signed :  Jas.  R.  Scott." 

The  suit  resulted  in  verdict  and  judgment  for  appellee. 

The  evidence  warranted  the  jury  in  finding  that  there  was 
an  oral  acceptance  by  appellant,  unqualified  except  as  to 
time  of  payment.  ... 

It  is  contended  by  counsel  for  appellant  that  there  should- 
have  been  no  recovery  because  the  acceptance  of  the  order 
was  not  in  writing,  and  therefore  was  within  the  application 
of  the  statute  of  frauds. 

This  contention  can  not  be  supported.  It  is  settled  by  the 
decisions  of  this  State  that  there  may  be  a  valid  acceptance 
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of  a  bill  of  exchange  or  order,  though  such  acceptance  be 
made  orally  and  not  in  writing.    Mason  v,  Dousay,  35  111. 
424;  Phelps  v.Northup,  56111. 156;  Sturges  v.  The  Fourth 
Nat  Bk.,  75  111.  595. 
The  judgment  is  affirmed. 


Robert  H.  Ehlert  y.  Security  Deposit  Company. 

1.  APPBAiiS  AND  Ebrobs— T%e  statute  <u  to.  Must  be  FoUowed.—The 
right  of  appeal  is  statutory,  and  the  statute  must  he  foUowed  and  an 
appeal  prayed  for  and  aUowed  at  the  term  at  which  judgment  is 
rendered. 

3.  Qkm^Appeale  in  ForcMe  Dstainer  Cases.^The  forcible  entry  and 
detainer  statute  does  not  affect  appeals  in  forcible  detainer  cases  except 
to  require  that  the  bond  be  filed  within  five  days  from  the  date  of  the 
judgment  and  doeH  not  authorize  an  appeal  after  the  end  of  the  term  at 
which  judgment  is  rendered  although  such  appeal  be  prayed  for  within 
five  days  from  the  date  of  the  judgment. 

8.  &AMSf—Applicaii(m  of  Forcible  Detainer  Statute.—The  section  of 
the  forcible  entry  and  detainer  act  in  regard  to  appeals  can  have  no  appli- 
cation to  an  order  of  the  Circuit  Court  dismissing  an  appeal  from  a  judg- 
ment rendered  by  a  justice  of  the  peace  in  a  forcible  detainer  suit  as  in 
such  case  there  is  "  no  verdict  of  a  jury  or  decision  of  the  court,  upon 
any  trial  had  under  said  act/*  as  provided  in  said  section. 
~  4.  Sams — Application  of  Five  Days  Clause  in  Forcible  Detainer  Stat' 
tt^— The  five  days  clause  as  to  appeals  in  forcible  detainer  cases  only  ap- 
plies to  appeals  from  justices  of  the  peace  and  cases  originally  begun  in 
a  court  of  record  and  not  to  appeals  from  a  court  of  record,  where  the 
case  is  tried  in  such  court  on  appeal  from  a  justice  of  the  peace. 

TrmBSeript,  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Ck>urt  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Appeal  dismissed.  Opinion 
filed  October  21,  1897. 

'  Stiblkn  &  EiNo  and  Rioe  &  MoClanahan,  attorneys  for 
appellant. 

HoYNE,  FoLLANSBEE  &  O'CoNNOE,  attomcys  for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  judgment  in  forcible  detainer  before 

a  justice  of  the  peace,  from  which  appellant  appealed  to 
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the  Superior  Court  of  Cook  Couuty,  where  the  appeal  was 
dismissed  Deeember  1,  1896,  for  a  failure  of  appellant  to 
comply  with  a  rule  theretofore  entered  to  file  a  new  bond. 
The  appeal  was  dismissed  at  the  November,  1S96,  term,  and 
no  appeal  was  prayed  until  December  7,  1896,  being  the 
December  term  of  the  Superior  Court.  The  appeal  should 
have  been  prayed  and  allowed  at  the  November  term. 
Rev.  Stat.  111.,  Chap.  110,  Sec.  68. 

The  right  of  appeal  is  statutory,  and  the  statute  must  be 
followed.  The  forcible  detainer  statute  does  not  aid 
appellant,  or  make  the  case  different  from  that  of  any  other 
appeal,  except  that  the  bond  must  be  filed  within  five  days. 
He  still  must  pray  appeal  at  the  term  when  judgment  is 
rendered.  The  forcible  detainer  act  can  have  no  applica- 
tion to  this  case,  because  there  was  ''no  verdict  of  a 
jury  or  decision  of  the  court,  upon  any  trial  had  under  this 
act,"  as  provided  in  that  statute — only  a  dismissal  of  appel- 
lant's appeal — and  also,  under  the  ruling  of  the  Appellate 
Court  of  the  Third  District,  which,  we  are  inclined  to 
think  is  correct  (Davis  v.  Hamilton,  53  Ai)p.  96),  the  five 
days  clause  regarding' appeals  in  forcible  detainer  cases 
Oaily  applies  to  appeals  from  the  justice  of  the  peace,  and 
where  the  suit  is  originally  begun  in  a  court  of  record. 
Under  these  views  it  is  unnecessary  to  consider  the  other 
questions  argued  by  counsel,  and  the  appeal  is  dismissed. 

Judge  Sears  took  no  part  in  this  case. 
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West  Chicago  Street  Railroad  Company  v.  John  Lnka. 

1.  Street  EAn^ROADS— Dufy  to  Passengers  Attempting  to  Alight.-- 
When  a  street  car  is  stopped  passengers  have  a  right  to  assume  that  they 
may  get  off  the  car  in  safety,  and  a  street  raih*oad  company  should  take 
note  of  the  movements  of  passengers  endeavoring  to  get  off,  and  should 
exercise  the  greatest  care  consistent  with  the  practical  operation  of  its 
cars,  to  so  control  their  movements,  that  after  being  stopped  they  are  not 
started  up  without  warning  to  passengers  trying  to  get  off,  and  such 
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paaseDgers  thereby-  injured.  And  this  is  the  rule  whether  the  stop  is  at 
an  established  place  for  discharging  passengers  or  not. 

2.  Sa3ES — Care  Required  of,  far  Safety  of  Pasaenger8,^A  street  rail- 
road company  is  not  an  insurer  of  the  safety  of  its  paasengers,  but  is  only 
bound  as  a  common  carrier  to  exercise  the  highest  degree  of  care,  skill 
and  diligence  for  the  safety  of  its  passengers  that  is  practicable  and 
consistent  with  efficient  use  and  operation  of  its  cars. 

8.  Nbquobnck— il  Que9tion  of  Fact  for  the  Jury.^An  instruction 
telling  a  jury  that  certain  acts  amount  to  negligence  is  erroneous,  as 
negligence  is  a  question  of  fact  for  the  jury. 

4.  Evidence— 7%tiH7«  Happening  After  an  Accident,  not  Evidence  of 
Negligence. — It  is  improper  to  instruct  a  jury  in  a  personal  injury  case 
that  they  may  consider  evidence  of  what  happened  after  an  accident 
on  the  question  of  the  plaintiffs  care  and  the  defendant's  negligence. 

fiL  Tbiala— Attempt  to  Bribe  the  Jury  ae  Ground  for  a  New  Triah — 
A  corrupt  attempt  to  influenoe  the  verdict  of  a  jury  by  other  means  than 
evidence  and  alignment  in  open  court,  is  always  ground  for  a  new  trial 
on  grounds  of  public  policy,  without  reference  to  the  merits  of  the  case, 
or  the  success  of  the  attempt,  and  the  rule  should  be  applied  with  almost 
equal  stringency  even  when  the  attempts  are  from  officious  third 
persons. 

TreapaM  on  the  Caae,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County:  the  Hon.  Edward  F.  Dunne,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897^  Reversed  and  remanded. 
Opinion  filed  October  21,  1897. 

Alexander  SuLLivANy  attorney  for  appellant;  E.-  J., 
McArdlb,  of  counsel. 

CowEN  &  Houseman,  attorneys  for  appellee. 

Mb.  Justice  "Windes  delivered  the  opinion  of  the  Court. 

Appellee  was  injured  in  July,  1894,  in  alighting  from  one 
of  appellant's  horse  cars  on  Ashland  avenue  near  14th 
street,  Chicago,  and  brought  suit  for  damages  against 
appellant,  claiming  that  he  was  injured  by  the  negligence 
of  appellant's  servants,  causing  a  rupture  and  other  injuries 
to  appellee. 

A  trial  was  had,  which  resulted  in  a  verdict  for  appellee 
of  $6,000,  on  which  the  Circuit  Court  entered  judgment, 
from  which  this  appeal  is  prosecuted. 

Numerous  errors  are  assigned,  but  inasmuch  as  we  have. 
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after  full  consideration  of  the  evidence  in  the  record, 
which  is  conflicting,  reached  the  conclusion  that  it  tends  to 
sustain  the  allegations  of  the  declaration,  and  that  appellee^s 
case  should  be  submitted  to  another  jury  (Chicago  West 
Division  Ey.  Co.  v.  Mills,  105  111.  68,  and  cases  cited),  we 
refrain  from  any  discussion  of  the  evidence,  and  only  pass 
on  such  errors  assigned  as  are  below  noted,  and  the  refusal 
of  the  court  to  instruct  a  verdict  for  appellant. 

Appellant  claims  that  the  trial  court  erred  in  giving  the 
jury  appellee's  2d,  3d,  7th  and  9th  instructions,  which  are 
as  follows : 

"  2.  The  court  instructs  the  jury  as  a  matter  of  law  that 
it  is  the  duty  of  a  common  carrier,  like  a  street  railway,  to 
carry  its  passengers  safely,  and  to  afford  them  reasonable 
opportunity  to  alight  after  coming  to  a  full  stop. 

3.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
if  they  find  from  the  evidence  that  the  plaintiff  in  this 
action  was  a  passenger  on  one  of  the  cars  of  defendant,  and 
had  with  him  rightfully  on  said  car  his  wife  and  several  of 
his  small  children,  and  that  the  car  had  come  to  a  stop  for 
the  purpose  of  enabling  passengers  to  alight,  and  plaintiff 
had  alighted,  then  it  was  the  duty  of  the  agents  and  serv- 
ants of  defendant  in  charge  of  said  car,  to  afford  plaintiff 
a  reasonable  opportunity  of  taking  his  small  childFen  from 
the  car,  and  if  the  jury  finds  that  the  car  was  started  with- 
out affording  such  opportunity,  and  the  accident  resulted 
therefrom,  such  starting  of  the  car  was  an  act  of  negligence 
on  the  part  of  the  defendant. 

7.  The  court  instructs  the  jury  as  a  matter  of  law  that 
if  they  find  from  the  evidence  that  the  plaintiff  in  this  action  * 
was  a  passenger  on  one  of  the  cars  of  defendant,  and  had 
with  him  rightfully,  on  said  car,  his  wife  and  several  of  his 
small  children,  then  after  the  car  had  come  to  a  stop  and 
the  plaintiff  had  alighted,  it  was  the  duty  of  the  agents  and 
servants  of  defendant  in  charge  of  said  car,  to  afford 
plaintiff  a  reasonable  opportunity  of  taking  his  small  chil- 
dren from  the  car,  and  if  the  jury  find  that  the  car  was 
started  without  affording  such  opportunity,  such  starting 
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of  the  said  car  was  an  aot  of  negligonoe  on  the  part  of  the 
defendant. 

9.  The  court  instructs  the  jury  that  if  they  find  from  a 
consideration  of  the  evidence  concerning  ali  that  happened 
aty  before  and  after  the  time  of  the  aociderUy  that  the  plaintiff 
was  exercising  reasonable  and  ordinary  care,  and  that  the 
defendant,  by  its  agents,  was  guilty  of  negligence  as 
charged  in  plaintiff's  declaration,  and  that  plaintiff  was 
injured  thereby,  then  the  jury  should  find  the  issues  for  the 
plaintiff." 

Appellant  urges  that  the  declaration  charges  a  stopping 
of  the  car  near  15th  street,  at  a  point  where  it  ought  to  stop 
to  receive  and  let  off  passengers.  The  evidence,  appellant 
insists,  is,  that  if  a  stop  were  really  made,  it  was  in  the 
middle  of  the  block  near  a  switch,  ^^  and  immediately  the 
car  started  again." 

Appellant  says  it  was  not  a  stop  to  receive  or  let  off  pas- 
sengers, but  to  let  the  car  off  the  switch,  ^^and  at  the  time 
the  start  and  stop  were  made,  the  conductor  was  up  with 
the  driver,  and  the  plaintiff  knew  that,  for  he  says  so." 

It  may  be  true,  as  appellant  insists,  that  the  place  where 
the  car  stopped,  was  not  one  at  which  the  defendant  was 
bound  to  stop  its  car,  it  being  bound  to  stop  its  car  only 
upon  request  of  passengers  at  street  intersections  or  estab- 
lished places  for  stopping.  Nevertheless,  it  is  the  common 
practice  in  this  city,  especially  with  regard  to  open  summer 
cars,  such  as  this  was,  for  the  appellant  to  permit  passen- 
gers to  get  on  and  off  its  cars  at  other  places  than  street 
intersections;  so  that  when  a  car  is  stopped,  whether  at  a 
f^treet  intersection,  or  in  the  middle  of  a  block,  passengers 
have  a  right  to  assume  that  thoy  may  then  get  off  the  car 
in  safety;  and  the  appellant  should  exercise  the  greatest 
care  consistent  with  the  practical  operation  of  its  cars, 
whenever  its  cars  stop,  to  take  note  of  the  movements  of 
passengers  endeavoring  to  get  off  the  car,  and  to  so  control 
the  movements  of  its  cars  that  they  are  not,  even  when 
stopped  in  the  middle  of  a  block,  started  up,  without  warn- 
ing to  passengers  trying  to  get  off,  in  such  manner  that 
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they  are  injured.  As  a  common  carrier  it  is  bound  to  exer- 
cise the  highest  degree  of  diligence  for  the  safety  of  its  pas- 
sengers, with  the  modification  above  stated;  and  it  can  not 
say,  because  it  stopped  its  car  in  the  middle  of  a  block,  that 
it  was  not  bound  to  exercise  that  care  in  seeing  to  the  efforts 
of  passengers  to  get  off  at  such  place. 

The  appellant  having  stopped  its  car,  the  appellee  was 
not  thereafter  bound  to  notify  the  appellant  that  he  wished 
to  get  off  and  take  his  children  off  the  car;  but  the  appel- 
lant was  bound  to  exercise  the  greatest  care,  modified  as 
above  stated,  to  take  notice  of  what,  in. that  regard,  the 
appellee  was  doing.  Chicago  W.  D.  Ry.  Co.  v.  Mills,  105 
111.,  63-68-72. 

When  an  ordinary  steam  railway  running  and  stopping  for 
the  reception  and  discharge  of  passengers  only  at  regular 
stations,  stops  at  a  place  not  designated  for  the  reception  or 
discharge  of  passengers,  it  is  perhaps  not  the  duty  of  the 
carrier  to  keep  watch  of  the  movements  of  passengers  who 
may  see  fit  to  get  off  at  such  place;  but  with  respect  to 
street  cars  in  a  city,  the  rule,  because  of  the  practice  of  the 
people  and  the  permission  of  the  carriers,  is  different. 

We  therefore  think  that  the  objections  urged  by  appel- 
lant to  the  2d,  3d  and  7th  instructions  as  to  the  element 
of  stopping  or  the  place  of  stopping  the  car,  are  not  well 
taken,  except  that  by  the  7th  instruction  the  court  assumes 
that  the  car  had  come  to  a  stop,  instead  of  submitting  that 
point  to  the  jury  to  find  from  the  evidence.  This  was 
error,  because  it  was  a  disputed  point  in  the  case.  But  the 
2d  instruction  is  erroneous  in  that  it  makes  appellant  an 
insurer  of  the  safety  of  its  passengers,  whereas  its  duty  as 
a  common  carrier  is  that  it  should  exercise  the  highest 
degree  of  care,  skill  and  diligence  for  the  safety  of  its  passen- 
gers that  is  practicable  and  consistent  with  the  efiicient  use 
and  operation  of  its  cars.  Chicago  &  A.  K.  R.  Co.  v.  Amolj 
144  111.  271,  and  cases  cited;  West  C.  St.  R.  R.  Co.  v. 
Martin,  47  111.  App.  615;  North  C.  St.  R.  R.  Co.  v.  Wrixon, 
51  111.  App.  312. 

The  3d  and  7th  instructions  are  erroneous,  however,  in 
that  they  tell  the  jury  that  certain  acts  are  negligence. 
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Chicago*  E.  L  R  R.  Co.  v.  O'Connor,  119  111.  597;  Chicago 
&  L  R.  R.  Co.  V.  Lane,  130  111.  122,  and  cases. 

The  9th  instraction  is  erroneous,  in  that  it  tells  the  jury  in 
effect  that  they  may  consider  evidence  of  what  happened 
after  the  accident  on  the  question  of  appellee's  care  and 
appellant's  negligence.  While  such  an  instruction  would  be 
proper  in  reference  to  damages,  it  opens  too  broad  a  field  on 
the  questions  of  care  and  negligence. 

This  instruction  was,  however,  probably  harmless,  as  there 
seems  to  have  been  no  evidence  offered  as  to  what  occurred 
after  the  accident,  bearing  on  the  questions  of  care  and  neg- 
ligence. 

The  trial  in  the  court  below  was  begun  on  Friday,  Jan- 
i]ary  29th,  was  continued  and  resumed  on  Tuesday, 
Wednesday,  Thursday  and  Friday  of  the  following  week, 
^f^e  jury  bringing  in  its  verdict  on  Saturday  morning. 

During  the  adjournment  from  Friday  until  Tuesday  and 
Oti  Sunday,  some  person,  unknown  to  have  any  connection 
directly  or  indirectly  with  the  parties  to  the  suit,  or  any  of 
the  counsel  in  the  case,  who  gave  his  name  as  Murphy, 
approached  one  of  the  jurors,  James  P.  Landers,  and  after 
a  drink  with  Landers,  said  to  him,  "  You  are  on  the  jury 
down  town;  there  is  a  friend  of  mine  that  is  paying  for  his 
house  and  lot,  and  if  this  case  is  decided  against  the  rail- 
road company,  he  will  lose  his  job,  and  he  will  lose  his 
house  and  lot.  You  would  not  like  to  see  a  laboring  man 
or  a  poor  man  lose  his  house  and  lot,  and  if  you  bring  in  a 
verdict  for  the  company,  there  is  850  in  it  for  you.  I  will 
leave  it  here  with  Prendergast  and  you  can  get  it  the  minute 
the  case  is  over." 

The  money  was  not  left  with  Prendergast,  and  Landers 
communicated  the  conversation  to  the  court  on  Mondav 
following.  The  court  instructed  Landers  to  say  nothing 
about  it  to  any  one,  but  put  the  juror  in  communication 
with  a  detective,  and  told  Landers  to  try  and  find  out  all  he 
could  about  it;  to  see  Prendergast  and  try  to  get  him,  Pren- 
dergast, to  get  Murphy  to  give  him,  Landers,  the  money, 
mark  the  money  and  give  it  to  the  court 
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Landers  obeyed  the  instructions  of  the  court  as  to  find- 
ing out,  but  got  no  further  information  in  the  matter.  Ho 
also  communicated  what  Murphy  had  said  to  him  to  another 
juror,  and  possibly  to  two  jurors,  during  the  course  of  the 
trial. 

After  the  jury  had  rendered  its  verdict,  the  court 
announced  publicly  in  the  court  room  that  two  of  the 
jurors  had  been  corruptly  approached.  It  al«o  appears  that 
another  juror,  Flynn,  evidently  one  of  those  referred  to  by 
the  court,  was  also  approached  and  offered  a  bribe  by  some 
unknown  person  to  bring  in  a  verdict  for  defendant,  and 
this  was  also  communicated  to  the  court  on  Monday  while 
the  trial  was  in  progress. 

When  the  attempted  bribery  was  publicly  announced  by 
the  court  after  the  verdict,  was  the  first  knowledge  or  inti- 
mation by  any  one  to  either  of  the  parties  or  counsel  in  the 
case  of  that  fact.  We  think  this  was  a  mistaken  course  on 
the  part  of  the  trial  judge.  He,  no  doubt,  was  conscien- 
tious, believing  it  to  be  in  the  interest  of  justice  to  keep  the 
attempted  bribery  secret,  possibly  thinking  he  might  thereby 
the  better  discover  the  bribe  oflferer,  but  we  are  clear  that 
this  was  error. 

If  Landers  and  Flynn  were  honest,  well-meaning  men 
(and  there  is  nothing  in  this  record  to  show  but  that  they 
were),  it  is  but  human  that  their  minds  would,  to  some 
degree,  be  prejudiced  against  appellant  by  what,  to  them  at 
least,  appeared  to  be  an  effort  to  influence  their  verdict 
corruptly,  either  by  appellant  or  in  its  interest,  and  while 
not  directly  from  appellant,  it  was  the  same  in  its 
practical  result.  They,  no  doubt,  believed  it  was  inspired  by 
appellant  or  some  of  its  agents.  That  being  their  state  of 
mind,  quite  naturally  the  feelin.o:  would  be  stimulated  and 
strengthened  by  their  secret  understanding  with  the  court 
and  communication  with  the  detective  in  efforts  to  find  out 
the  guilty  person  through  a  period  of  four  days,  while  the 
trial  was  in  progress. 

It  goes  without  saj'ing,  that  if  these  jurors,  on  their  voire 
direy  had  answered  that  they   had  theretofore   been  ap- 
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proached  by  an  unknown  person  and  offered  money  to  ^ive 
a  verdict  for  appellant  in  case  they  were  taken  on  the  jury, 
that  the  trial  court  would  not  have  accepted  them  against 
the  objection  of  either  party  to  the  suit. 

Counsel  have  given  us  no  assistance  on  this  question  by 
the  citation  of  any  a  uthority,  and  we  have  not  felt  it  was 
necessary  to  support  our  views  by  extended  reference  to 
precedents,  but  are  satisfied  with  the  reason  and  correctness 
of  the  stateme  nt  in  2  Thompson  on  Trials,  Sec.  2560,  to  the 
effect  that  a  corrupt  attempt  to  influence  the  verdict  of  a 
jury  by  other  means  than  evidence  and  arguments  in  open 
court,  on  grounds  of  a  public  policy,  is  always  ground  for  a 
new  trial,  without  reference  to  the  merits  of  the  case,  and 
whether  successful  or  not,  and  that  the  rule  will  be  applied 
with  almost  equal  stringency  even  when  the  attempts  are 
from  pfiicious  third  persons.  See  also  Heffron  v.  Oallupe, 
55  Me.  565,  and  Nesmith  v.  Clinton  Fire  Ins.  Co.,  8  Abb.  Pr. 
Rep,  141. 

In  the  latter  case,  where  the  verdict  was  for  the  plaintiff, 
and  the  tampering  with  the  jury  was  not  by  the  plaintiff, 
nor  was  it  shown  that  he  knew  of  it  or  promoted  it  in  any 
manner,  a  new  trial  was  awarded,  and  the  court  says,  before 
a  new  trial  will  be  denied,  it  should  clearly  appear  that  no 
injustice  has  been  done,  and  that  the  conversations  with  the 
juror  did  not  influence  the  verdict. 

The  case  at  bar  is  a  close  one,  both  on  the  questions  of 
care  of  the  appellee  and  the  negligence  of  appellant,  and 
no  one  can  say  but  the  verdict  was  affected  by  the  efforts 
to  bribe  the  two  jurors.  The  conduct  of  the  jurors  in  com- 
municating with  the  court  is  highly  commendable,  but  the 
trial  should  certainly  not  have  continued  after  that  without 
a  knowledge  by  the  parties  of  the  fact  and  their  consent, 
except,  perhaps,  with  a  view  of  discovering  the  guilty  per- 
sons during  the  progress  of  the  trial,  and  eventually  of 
awarding  a  new  trial. 

For  the  errors  noted,  the  judgment  will  be  reversed  and 
the  cause  remanded. 
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Samuel  J.  Howe  y.  Charles  8.  Babcoek. 

1.  Cbeditob*s  BiLiA— Character  of  Betum  of  Execution  Necessary  to 
Sustain, — Where  a  sheriff  has  taken  all  proper  steps  to  collect  an  execu- 
tion, has  made  demand  witliout  result,  and  has  been  unable  to  find 
property  to  levy  upon,  he  may  take  the  responsibility  of  returning  the 
execution  before  the  expiration  of  the  ninety  days,  and  the  fact  that  he 
is  requested  by  the  attorney  of  the  creditor  to  make  the  return,  when 
such  conditions  exist,  is  immaterial.  The  facts  exist  which  show  an 
exhaustion  of  the  legal  remedies,  and  such  facts  are  not  changed,  modi- 
fied or  affected  by  the  direction  of  the  creditor's  attorney  to  return  the 
execution  unsatisfied,  and  a  creditor*s  bill  will  lie. 

2.  Same — Execution  May  he  Returned  Within  Ten  Days, — The  statu- 
tory provision  permitting  a  creditor  to  schedule  property  within  ten 
days  after  demand  does  not  operate  to  make  a  return  within  the  ten 
days  invalid  or  insufficient  to  support  a  creditor's  bill. 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1897.    Affirmed.    Opinion  filed  October  21,  1897. 

Jesse  Holdom,  attornej^  for  appellant. 

The  return  of  an  execution  nulf<i  bona  by  order  of  com- 
plainant or  his  solicitor,  does  not  vest  the  court  with  juris- 
diction under  a  creditor's  bill.  Scheubert  v.  Honel,  60  111. 
App.  597;  affirmed  in  162  III.  313;  Russell  v.  Chicago  Trust 
&  Savings  Bank,  139  111.  638;  Durand  &  Co,  v.  Gray  et  al., 
129  lU.  9. 

Not  even  though  the  order  be  entered  in  a  separate  rec- 
ord, and  not  indorsed  on  the  execution.  Stirlen  v.  Jewett, 
166  111.  410,  and  cases  supra. 

Where  the  execution  is  returned  by  the  sheriff  before  the 
expiration  of  ten  days  from  the  demand  on  the  defendant 
in  the  execution,  whether  the  return  is  made  by  order  of 
plaintiff  or  his  attorney,  or  on  the  sheriflfs  own  motion,  the 
defendant  in  the  execution  is  deprived  of  a  statutory  right, 
viz.,  the  right  to  deliver  to  the  sheriff  a  sworn  statement  of 
his  assets,  and  thus,  by  making  a  full  and  true  schedule, 
acquaint  his  creditor  with  his  financial  condition,  and  thereby 
avoid  the  annoyance  and  expense  of  an  inquiry  byway  of  a 
creditor's  bill.    Sec.  U,  Chap.  62,  Starr  &  Curtis'  Stat.,  2d  Ed. 
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Ko  appearance  for  appellee. 

Mr.  Justicb  Sbabs  deuybsed  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  interlocutory  order  appointing 
a  receiver.  The  suit  is  a  creditor's  bill  upon  a  judgment  at 
law.  Counsel  for  appellant  contends  that  the  return  of  the 
sheriff  upon  the  fieri  faciaa  issued  upon  the  judgment  is  in- 
sufficient to  sustain  the  bill. 

It  is  ur^ed  that  because  the  attorney  for  the  plaintiff  in 
the  proceeding  at  law  directed  a  return  of  the  execution 
during  the  life  of  the  execution,  therefore  no  such  exhaust- 
ing of  legal  remedy  is  shown  as  is  essential  to  warrant  a 
creditor's  bill,  and  in  support  thereof  counsel  cite  Scheubert 
V.  Honel  et  al.,  50  111.  App.  597,  affirmed  in  152  HI.  313. 

In  the  case  cited  the  plaintiff's  attorney  had,  construc- 
tively at  least,  directed  the  sheriff  Twt  to  make  a  personal  de- 
mand upon  the  defendant,  not  to  levy  upon  property,  and 
therefore  the  execution  was  returned,  without  demand  or 
levy,  in  accordance  with  such  direction. 

The  case  under  consideration,  however,  is,  upon  the  facts 
presented,  distinguishable  from  Scheubert  v.  Honel.  Here 
demand  is  shown  to  have  been  made  by  the  sheriff  upon  the 
judgment  debtors  on  January  4,  1897,  and  it  was  only  after 
such  demand  had  proved  unavailing  that  the  attorneys  for 
the  judgment  creditors  directed  the  sheriff  on  January  6, 
1897,  to  return  the  execution. 

The  question  of  the  sufficiency  of  a  return  to  justify  issu- 
ance of  a  writ  of  capias  ad  satisfaciendum  was  involved  in 
Huntington  v.  Metzger,  158  111.  285,  and  the  reasoning  of 
that  decision  applies  equally  to  the  question  of  the  sufficiency 
of  the  return  here  to  sustain  a  creditor's  bill. 

The  court  say :  "  Where  —  as  appears  from  the  return  to 
have  been  the  case  here  —  the  sheriff  has  taken  all  proper 
steps  to  collect  the  execution  and  has  made  demand  which 
has  not  been  complied  with,  and  has  been  unable  to  find 
property  to  levy  on,  then  he  is  in  a  position  where  he  may 
take  the  responsibility  of  returning  the  execution  before 
the  expiration  of  the  ninety  days;  and  the  fact  that  he  is 
requested  by  the  attorney  of  the  creditor  to  make  the  return, 


72        70 
107      658; 


70  Appellate  Courts  of  Illinois. 

Vol.  72.]  Eckhart  v.  Consolidated  Milling  Co. 

when  such  conditions  exist,  is  no  evidence  that  his  act  is 
that  of  the  attorney,  and  not  his  own  act.  The  facts  exist 
which  show  an  exhaustion  of  the  legal  remedies,  and  such 
facts  are  not  changed  or  modified  or  affected  by  the  direction 
of  the  creditor's  attorney  to  return  the  execution  unsatis- 
fied." 

In  the  case  cited  the  return  was  made  by  the  officer  five 
days  aft^r  demand.  In  the  case  here  two  days  intervened 
between  demand  and  return.  We  do  not  consider  the  statu- 
tory provision  for  exemption,  permitting  the  creditor  to 
schedule  property  within  ten  days  after  demand,  as  operat- 
ing to  make  a  return  within  the  ten  days  invalid  or  insuffi- 
cient  to  support  a  creditor's  bill. 

Order  affirmed. 


Bernard  A*  Eckhart  et  aL  v.  Consolidated  Hilling 

Company. 

1.  Tradk-Marks— W7icn  Use  of,  WiU  be  Er^ned,—lt  the  court  can 
see  that  a  complainant's  trademarks  are  used  or  imitated  in  such  a  man- 
ner as  prohably  to  deceive  customers  or  patrons,  the  motives  of  the 
.  defendant  in  adopting  them  are  immaterial  and  the  piracy  should  be 
checked  at  once  by  injunction.  It  need  not  appear  that  there  was  a 
fraudulent  intent  of  the  defendant  to  dispose  of  his  goods  as  the  goods 
of  another,  that  the  public  are  in  fact  misled  into  purchasing  the 
defendant's  goods,  believing  them  to  be  those  of  the  complainant,  or  that 
such  a  state  of  facts  exist  that  the  court  must  necessarily  infer  that  the 
public  wUl  be  deceived  into  purchasing  the  defendant's  goods. 

Injunction. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1897.  Order  modified  and  affirmed.  Opinion  filed 
October  21, 1897. 

Knight  &  Brown,  attorneys  for  appellants. 
M ANTON  Mavebiok,  attomev  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  an  order  granting  a  preliminary 
injunction  on  bill  and  answer. 
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The  appellee  is  a  manufacturer  of  and  dealer  in  flour  in 
Minneapolis,  in  the  State  of  Minnesota,  and,  since  1891,  has 
manufactured  and  sold  in  the  Chicago,  Illinois,  market,  in 
sacks  or  other  receptacles,  flour  of  three  different  qualities 
and  named,  respectively,  ^'Christian's  Superlative,"  '*  Pettit, 
Christian  &  Co.  Superlative  "  and  "  Ceresota,"  the  sacks  or 
receptacles  in  which  said  flour  was  contained  being  marked 
or  branded  with  those  names.     The  appellant,  the  Eckhart 
and  Swan  Milling  Co.,  a  corporation,  the  stock  of  which 
is  wholly  owned  by  the  appellants,  Eckhart  and  Swan,  and 
which  is  wholly  controlled   by  them,  is  a  manufacturer  of 
and  dealer  in  flour  in  Chicago,  Illinois.   The  appellants  deliv- 
ered  to  the  purchasers  thereof  flour  manufactured  by  them 
in  bags  with  the  marks  or  brands  before  mentioned  thereon. 
Appellants,  not  denying  the  allegation  in  appellee's  bill  that 
appellee  had  the  exclusive  legal  right  to  use  the  marks  or 
brands  in  question  in  the  disposition  and  sale  of  flour,  ex- 
plain their,  appellants',  use  of  the  bags  as  follows :    They 
say  that  their  principal  customers  were  bakers,  and  that 
sometimes,  by  agreement  with  the  bakers,  appellants  made 
a  price  on  large  quantities  of  appellants'  flour  in  bulk,  the 
bakers  to  furnish  bags  for  delivery  of  the  flour,  and  that 
among  the  bags  furnished  by  the  bakers,  in  accordance  with 
such  agreement,  and   in  which   the  flour  furnished   was 
delivered,  were  bags  marked  or  branded  with  the  marks  or 
brands  of  appellee;  that  appellants  also  purchased  from 
bakers  second-hand  jute  bags,  among  which  were   bags 
marked  with  the  brand  of  ap])ellee,  and  that  they  used  all 
such  bags  for  the  purpose  of  delivering  to  such  bakers  flour 
sold  to  them  in  bulk  by  appellants,  the  object  of  such  use  of 
the  bags  furnished  by  the  bakers  and  the  second-hand  jute( 
bags  furnished  by  appellants  being,  that  appellants  might 
be  able  to  sell  their  flour  at  a  less  price  than  they  would  if 
they  furnished  new  bags.     Ap])ellant8,  in  their  answer,  deny 
that  the  bakers  or  the  public  were  deceived,  or  that  appellee 
was  in  any  way  injured  by  their  use  of  the  bags,  or  that 
appellants  intended  by  such  use  to  deceive  any  one. 
Counsel  for  appellants  contend  that  in  order  to  warrant 
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a  preliminary  injanctioa,  it  must  appear  that  there  was  a 
fraudulent  intent  of  defendant  to  dispose  of  his  goods  as 
the  goods  of  another,  or  that  the  public  are,  in  fact,  misled 
into  purchasing  the  defendant's  goods,  believing  them  to  be 
those  of  the  complainant,  or  that  such  a  state  of  facts  is 
shown  that  the  court  must  necessarily  infer  that  the  public 
would  be  so  deceived  into  purchasing  the  defendant's  goods. 
We  can  not  accede  to  this  proposition. 

It  is  not  necessary  to  entitle  the  complainant  to  relief  to 
show  that  the  defendant  acted  with  a  fraudulent  intention. 

In  Pratt's  Appeal,  117  Ponn.  St.  401,  the  master  found 
in  his  report  that  the  defendant  did  not  intend  to  perpe- 
trate an  actual  fraud  in  adopting  the  plaintifTs  mark, 
and  the  lower  court  says  in  an  opinion,  "  I  have  care- 
fully examined  the  testimony  upon  this  point,  and  can  dis- 
cover no  evidence  of  fraud  or  bad  faith  in  the  use  of  the 
trade  mark, "  and  a  perpetual  injunction  was  granted.  On 
appeal,  the  court  say:  "If  the  defendant's  print  is  an  imi- 
tation of  that  of  the  plaintiff,  if  it  is  calculated  to  deceive 
and  mislead,  the  motive  of  defendant  in  adopting  it  is  not 
material  so  far  as  the  law  of  the  case  is  concerned,  however 
much  it  might  affect  it  in  a  moral  point  of  view.  The  pro- 
tection which  equity  extends  in  such  cases  is  for  the  bene- 
fit of  the  manufacturer,  and  to  secure  to  him  the  fruits  of 
his  reputation,  skill  and  industry.  The  protection  of  the 
public  is  another  consideration  and  one  that  does  not  usually 
enter  into  such  cases, "  etc. 

To  the  same  effect  are  the  following  cases :  Holmes  et  al. 
V.  Holmes,  etc.  Mfg.  Co.,  37  Conn.  278;  Filley  v.  Fassettet 
al.,  44  Mo.  1(58. 

In  the  last  case  the  court  say:  "Nor  is  it  necessary  to 
show  that  any  one  has.  in  fact,  been  deceived,  or  that  the 
party  complained  of  made  the  goods.  ( 2  Sandf.  S.  C.  607; 
25  Barb.  79;  23  Eng.  L.  &  E.  53-4;  2  Sandf.  Ch.  597.)  Nor 
is  it  necessary  to  prove  intentional  fraud.  '  If  the  court  sees 
that  complainant's  trade-marks  are  simulated  in  such  a  man- 
ner EiS  probably  to  deceive  customers  or  patrons  of  his  trade 
or  business,  the  piracy  should  be  checked  at  once  by  injuno- 
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tion.'-'  4  McLean,  519;  2  Barb.  Ch.  103;  Blackwell  v. 
Wright,  73  K  C.  310;  Davis  v.  Kendall,  2  R.  I.  566;  Mil- 
lington  V.  Fox,  3  Myl.  &  Cr.  (14  Eng.  Ch.  E.)  338. 

In  the  last  case  the  coart  savs :  ^'  1  have  no  reason  to 
believe  that  there  has,  in  this  case,  been  a  fraudulent  use  of 
the  plaintiffs'  marks.  It  is  positively  denied  by  the  answer, 
and  there  is  no  evidence  to  show  that  the  defendants  were 
even  aware  of  the  existence  of  the  plaintiffs  as  a  company 
manufacturing  steel;  for  although  there  is  no  evidence  to 
show  that  the  terms  *  Crowley '  and  '  Crowley  Millington ' 
were  merely  technical  terms,  yet  there  is  sufficient  evidence 
to  show  that  they  were  very  generally  used,  in  conversation 
at  least,  as  descriptive  of  particular  qualities  of  steel.  In 
short,  it  does  not  appear  to  me  that  there  was  any  fraudu- 
lent intention  in  the  use  of  the  marks.  That  circumstance 
however,  does  not  deprive  the  plaintiffs  of  their  right  to  the 
exclusive  use  of  those  names,  and  therefore  I  stated  that 
the  case  is  so  made  out  as  to  entitle  the  plaintiffs  to  have 
the  injunction  made  perpetual." 

In  Coffeen  v.  Bruton,  5  McLean,  256.  the  court  says: 
^^To  entitle  a  complainant  to  protection  against  a  false 
representation,  it  is  not  essential  the  article  should  be  infe- 
rior in  quality,  or  that  the  individual  should  fraudulently 
represent  it,  so  as  to  impose  upon  the  public;  but  if,  by 
representation,  it  be  so  assimilated  as  to  be  taken  in  the 
market  for  an  established  manufacture  or  compound  of 
another,  the  injured  person  is  entitled  to  an  injunction." 
lb..  260;  see,  also,  Browne  on  Trade  Marks,  2d  Ed.,  386; 
Am.  &  Eng.  Ency.  of  Law,  Vol.  26,  p.  444,  and  cases  cited. 

There  is  no  question  of  imitation  in  the  present  case, 
because  the  marks  or  brands  on  the  bags  used  by  appellants 
for  the  delivery  to  their  customers  of  flour  manufactured  by 
them,  were  the  very  marks  or  brands  of  appellee,  and  were 
placed  on  the  bags  by  appellee. 

To  entitle  a  complainant  to  relief  by  injunction  in  a  case 
like  the  present^  it  is  not  necessary  to  show  that  the  public 
are  or  have  been  actually  deceived.  The  remedy  by  injunc- 
tion is  preventive,  and  it  is  sufficient  to  show  facts  from 
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which  the  court  can  deduce  the  conclusion  that  the  com- 
plainant has  reasonable  ground  to  fear  that  the  public  and 
the  complainant's  customers  may  be  deceived,  to  the  injury 
of  the  complainant;  that  the  use  made  by  the  defendant  of 
the  complainant's  marks  is  calculated  to  deceive,  and  prob- 
ably will  deceive,  the  public,  to  the  injury  of  the  complain- 
ant. It  is  obvious  that  after  appellants  delivered  flour  to 
their  customers,  the  bakers,  in  bags  marked  and  branded  as 
before  stated,  appellants  could  not,  in  all  cases,  follow  the 
bags,  nor  could  they  control  the  bakers  in  the  disposition  of 
their  flour,  nor  could  they  have  personal  knowledge  as  to 
how  the  bakers  disposed  of  it,  or  as  to  whether  or  not  they 
sold  it,  or  any  of  it,  or  exposed  it  for  sale  in  the  bags  in 
which  it  was  delivered  to  them;  or  represented  to  their,  the 
bakers',  customers,  that  bread  sold  by  them  was  made  of 
flour  of  the  brands  marked  on  the  bags,  showing  the  bags. 
By  delivering  to  the  bakers  their  flour  in  bags  marked  as 
stated,  they  put  it  in  the  power  of  the  bakers  to  dispose  of 
the  flour  as  that  of  appellee.  See  Coats  v.  Holbrook,  2 
Sandf.  Ch.  587. 

The  appellants,  in  their  answer,  aver  that  bakers  were 
their  principal  customers,  indicatirfg  that  they  had  other 
customers,  but  nowhere  in  their  answer  do  thev  aver  that 
the  bakers  were  the  only  customers  to  whom  they  delivered 
flour  in  bags  marked  with  appellee's  marks  or  brands. 
Appellants  also  say  in  their  answer  that  the  only  pecuniary 
advantage  to  them  of  using  bags  with  appellee's  trade- 
marks or  brands  on  them,  is  that  they  can  sell  their  flour 
at  a  lower  price  than  they  could  if  they  should  furnish  new 
bags,  and  it  is  obvious  that  this  is  the  only  pecuniary  ben- 
efit which  could  legitimately  accrue  to  them  from  the  use 
of  the  baffs.  But  thev  can  have  the  same  benefit  or  advan- 
tage  if,  before  using  the  ba^^s,  they  simply  obliterate  the 
trademarks  of  the  appellee. 

It  is  urged  by  counsel  for  appellants  that  the  injunction 
order  is  too  broad,  in  that  it  enjoins  the  appellants  not  only 
from  using  the  second-hand  bags  of  the  appellee  bearing 
the  marks  or  brands  of  the  appellee,  but  from  at  all  using 


First  District — March  Term,  1897.        75 

Dickinson  v.  Bnll. 

• 

the  second-hand  bags  of  appellee.  The  part  Qf  the  order 
in  respect  to  which  the  objection  is  made  is  as  follows : 
**  The  defendants  and  each  of  them  are  hereby  enjoined  and 
restrained  from  using  the  second-hand  bags  of  the  com- 
plainant, or  the  second-hand  bags  bearing  the  marks  or 
brands  of  the  complainant,  in  which  to  sell  or  deliver  any 
flour  other  than  that  manufactured  by  complainant,"  etc. 

Grammatically  construed,  the  order  is  too  broad,  and 
had  appellants'  counsel  applied  to  the  lower  court  for  a 
modification  of  the  order,  we  have  no  doubt  that  the  court 
would  have  modified  it.  Appellants  had  the  right  to  use 
bags  which  appellee  had  disposed  of  in  the  market,  for  the 
delivery  of  flour  manufactured  by  appellants,  or  for  any 
other  lawful  purpose,  after  obliterating  appellee's  marks  or 
brands  thereon. 

The  injunction  order  should  read :  '^  The  defendants  and 
each  of  them  be  and  they  are  hereby  enjoined  and  restrained 
from  using  the  second-hand  bags  bearing  the  mark  or 
brands  of  the  complainant,"  and  that  part  of  the  order 
enjoining  appellants  from  using  '^  the  second-hand  bags  of 
the  complainant"  should  be  omitted;  and  the  court  is 
directed  to  modify  the  order  accordingly. 

The  order,  with  the  exception  stated,  is  affirmed,  neither 
party  to  recover  costs. 

Judge  Sears,  having  heard  the  cause  below,  took  no  part 
in  the  decision  here. 
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1.  Short  Cause  Calendar— rime  Allowed  for  Call  o/.— Tho  statute 
requires  that  "  at  least  one  day  in  each  week  *'  shall  be  set  apart  to  try 
causes  upon  the  short  cause  calendar,  but  such  provision  does  not 
operate  to  the  exclusion  of  all  days  but  one  where  the  size  of  the  calen- 
dar demands  more. 

2.  Courts — Presumption  as  to  Compliance  with  Rules,-— In  the 
abnence  of  a  showing  to  the  contrary,  the  presumption  is  that  the  court 
complied  with  its  rules  with  reference  to  the  calling  of  its  short  cause 
calendar. 
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8.  Pro  missory  Notes — Legal  Bolder  May  Hecover  on,— In  a  suit  on 
a  promissory  nnte,  proof  that  the  plaintiff  has  no  beneficial  interest  in 
the  note,  is  not  a  bar  to  the  suit;  it  is  enough,  that  the  plaintiff  is  the 
legal  holder  of  the  note. 

Assampsit,  on  a  guarantee  of  a  promissory  note.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Seaks,  Judge, 
presiding.  Heard  in  this  court  at  tlie  March  term,  1897.  Affirmed. 
Opinion  filed  October  21,  1897. 

James  L.  Clark,  attorney  for  appellant. 

Cratty  Bros.,  Jarvis  &  Cleveland,  attorneys  for 
appellee. 

Per  Curiam. 

Appellant  was  sued  upon  his  guaranty  of  a  promissory 
note  for  $500,  made  by  one  Alfred  C.  Clark  to  the  order  of 
himself  and  by  him  indorsed,  and  this  appeal  is  from  the 
judgment  for  $514.70  recovered  in  the  action,  upon  the  ver- 
dict of  a  jury. 

When  the  case  was  called  for  trial,  the  attorney  for  appel- 
lant filed  his  own  aflBdavit,  setting  forth  reasons  for  a  con- 
tinuance of  the  cause,  including  what  two  specified  absent 
witnesses  would  swear  to,  and  to  avoid  the  effect  of  a  con- 
tinuance the  appellee  admitted  in  open  court  that  the  absent 
witnesses  relied  upon  would  testify  as  stated  in  the  affi- 
davit, but  reserved  the  right  to  object  to  the  competency 
and  sufficiency  of  their  testimony;  and  thereupon  the  cause 
proceeded  and  said  affidavit  was  read  in  evidence  in  behalf 
of  appellant. 

The  jury,  without  instructions,  returned  a  verdict  for  the 
amount  due  upon  the  note. 

The  assignments  of  error  that  are  argued  raise  only 
technicalities.  The  first  one  is  that  a  cause  may  not  be  upon 
a  short  cause  calendar  more  than  one  day  in  a  week, 
and  that  the  custom  of  the  courts  in  Cook  county  is 
to  call  such  calendars  only  on  Mondays,  whereas  this  cause 
being  upon  the  calendar  for  Monday,  but  not  reached,  was 
called  and  tried  on  the  following  Friday. 
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The  statute  requires  that  '*  at  least  one  day  in  each  week  '^ 
shall  be  set  apart  to  try  causes  upon  the  short  cause  calendar, 
but  such  provision  does  not  operate  to  the  exclusion  of  all 
days  but  one  in  a  week,  where  the  size,  of  the  calendar 
demands  more.    Armstrong  v.  Orilly,  51  111.  App.  504. 

If  there  be  a  custom  of  the  courts  in  Cook  county  such  as 
appellant  asserts,  it  is  not  shown  by  this  record, and  we  need 
say  no  more  about  it.  In  the  absence  of  all  showing  to  the 
contrary,  the  presumption  is  that  the  court  complied  with 
its  rules  with  reference  to  the  calling  of  its  short  cause 
calendar. 

It  is  argued  that  because  it  was  proved  the  appellee  had  no 
beneficial  interest  in  the  note,  a  new  trial  should  have  been 
granted  by  the  court  below. 

It  is  enough  that  the  plaintiff  in  a  suit  upon  a  promissory 
note  be  the  legal  holder  thereof.  If  he  be  not  the  beneficial 
owner,  all  defenses  that  would  be  available  against  the  bene- 
ficial owner  for  whom  he  holds,  would  be  good  against  him. 
This  disposes  of  the  only  hint  the  record  contains  of  any 
merit  in  appellant's  defense  to  the  note. 

The  judgment  ought  to  be  affirmed,  and  it  is  so  ordered. 
Judgment  affirmed. 

Judge  Sears  took  no  part  in  the  decision  of  this  case. 
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1.    Mastbr  AMD  SESXAKr^Limitationa  <m  Duty  of  Master  to  Provide '  ^qi     498 

far  Safety  of  Employes. — A  building  while  in  course  of  construction  '^T^""^ 
undergoes  constant  changes  and  passes  through  successive  temporary  ^^'[^  220 
conditions,  many  of  which  must  from  the  very  necessity  of  construc- 
tion be  dangerous,  and  the  obligation  of  a  master  to  furnish  reason- 
ably safe  places  and  structures  for  his  servants  to  work  upon,  does  not 
impose  upon  him  the  duty  of  keeping  a  building  which  they  are  em- 
ployed in  erecting  in  a  safe  condition  at  every  moment  of  their  work. 
The  hazard  of  working  upon  such  a  building  should  be  held  to  be  an 
ordinary  hazard,  incident  to  the  employment,  and  hence  assumed  by  the 
employe. 
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Trespass  on  the  Ciise,  for  personal  injuries.  Appeal  from  the  Circuit 
Ck>urt  of  Ckx>k  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
October  11,  1897. 

HoLLBTT  &  TiKSMAK,  attornevs  for  appellant. 
Walker  &  Eddy,  attorneys  for  appellee. 

Mb.  Justiob  Sears  delivered  the  opinion  of  the  Court, 

On  the  14th  day  of  March,  A.  D.  1891,  the  Anglo-Ameri- 
can Provision  Company,  appellee,  was  engaged  in  altering  a 
building  at  the  Union  Stock  Yards,  Chicago,  which  was 
owned  and  used  by  it  as  a  packing-house.  Edwin  A.  Bichard- 
son,  appellant,  was  working  on  this  building  as  a  carpen- 
ter in  the  employ  of  appellee,  under  direction  of  the  foreman 
who  had  charge  of  the  construction  and  alteration  of  the 
building. 

The  building  was  a  large,  five-story  structure,  and  the 
alterations  consisted  in  raising  the  ceiling  of  each  story  and 
adding  an  additional  story  at  the  top.  Appellant,  with  other 
carpenters,  was  engaged  in  constructing  an  addition  upon 
the  top,  which  ran  from  the  east  end  or  front  of  the  build- 
ing to  the  west  end,  midway  between  the  sides.  This 
was  called  the  "  lookout." 

The  evidence  presented  by  appellant  would  show  that  on 
the  morning  in  question  appellant  with  others  was  directed 
by  the  foreman  to  finish  the  south  side  of  this  '^  lookout." 
That  the  boards  forming  the  roof  of  the  main  building  were 
all  laid  and  in  place.  That  they  were  all  properly  nailed  to 
the  roof  joists  with  the  exception  of  three  or  four  boards 
adjoining  the  southeast  corner  of  the  space  where  the  look- 
out was  to  be  erected.  That  these  three  or  four  boards 
were  laid  in  place  up  against  each  other  in  the  same  man- 
ner as  the  balance  of  the  roof,  but  that  the  men  who 
laid  them  had  failed  to  nail  them  down.  The  appellant 
had  had  nothing  to  do  with  the  laying  of  the  roof  boards, 
which  was  done  by  other  carpenters  under  the  same  fore- 
man.   That  appellant  heard  them  nailing  down  the  roof 
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boards  the  day  before  the  accident  while  he  was  working 
upon  the  lookoat.  That  the  foreman  gave  appellant  no 
notice  that  the  roof  boards  near  the  corner  of  the  space 
where  the  lookoat  was  to  be  erected  were  not  nailed,  and 
appellant  did  not  know  of  this  condition;  nor  is  there  any 
evidence  that  the  foreman  or  appellee  knew  of  it;  that 
appellant  walked  to  where  the  stads  were  lying  and  picked 
one  ap,  and  proceeded  with  it  along  and  upon  the  main  roof 
towards  the  southeast  corner  of  the  open  space  for  the 
lookout;  that  as  he  came  up  to  the  comer  he  stooped  down 
with  the  piece  of  studding  in  his  hand  for  the  purpose  of 
marking  the  stud,  and  preparing  it  to  form  the  corner  stud 
of  the  lookout;  that  as  he  was  in  the  act  of  stooping  down 
the  board  tilted  up,  because  it  was  not  nailed,  and  he  fell  over 
the  front  of  the  building,  a  distance  of  about  fifty  feet, 
struck  upon  the  roof  of  a  shed,  and  sustained  injuries.  To 
recover  damages  for  such  injuries  this  suit  was  brought. 

Upon  the  conclusion  of  the  evidence  for  appellant  the 
trial  court  directed  a  verdict  for  appellee. 

The  only  question  here  presented  is  whether  the  evidence 
warranted  submission  to  a  jury  and  a  verdict  for  appellant, 
if  one  were  found.  The  jury  could  have  found  from  the 
evidence  that  thereof  boards  in  question  were  leftunnailed, 
and  that  said  condition  was  the  cause  of  the  accident. 
Whether  appellant  was  in  the  exercise  of  ordinary  care  was 
a  question  for  the  jury.  So  that  the  consideration  is 
narrowed  to  one  question,  viz.:  Was  the  condition  of  the 
roof  boards  in  violation  of  any  duty  which  the  law  imposed 
upon  appellee  1    We  think  not. 

The  doctrine  contended  for  by  counsel  for  appellant  is 
settled  beyond  possible  question  as  applied  to  machinery, 
structures  or  places  provided  by  the  employer  for  the  use  of 
his  employe.  But  the  rule  can  not,  we  think,  be  reasonably 
extended  to  cover  portions  of  an  incomplete  building  in 
process  of  construction.  That  it  does  apply  to  scaffolding, 
furnished  by  the  employer  for  brief  use  only,  is  true;  and 
the  rule  is  often  announced  as  covering  "  surroundings," 
viz.:  the  master  is  obligated  to  provide  reasonably  safe 


80  Appellate  Courts  of  Illinois. 

Vou  72.]        Richardson  v.  Anglo- American  Provision  Co. 

surroundings;  but  it  does  not  seem  logical  or  just  to  give 
to  the  term  an  interpretation  broad  enough  to  cover  por- 
tions of  the  building  itself  while  in  course  of  construction, 
and  while  undergoing  constant  changes  and  passing  through 
successive  temporary  conditions,  many  of  which  must,  from 
the  very  necessity  of  construction,  be  dangerous.  The 
hazard  involved  in  working  upon  a  building  during  such 
changes  of  condition  should,  it  would  seem,  be  held  to  be 
an  ordinary  hazard,  incident  to  the  employment  and  hence 
assumed  by  the  employe. 

The  decision  in  Armour  v.  Hahn,  111  U.  S.  313,  reaches 
this  conclusion  of  non-liability,  although  partly  by  different 
reasoning,  viz.,  the  application  of  the  rule  a,s  to  negligence 
of  fellow-servants.     The  court  say : 

"  There  was  no  evidence  tending  to  prove  any  Negligence 
on  the  part  of  the  firm  of  which  the  defendant  was  a  mem- 
ber, or  of  their  superintendent  or  of  the  foreman  of  the 
gang  of  carpenters.  The  obligation  of  a  master  to  provide 
reasonably  safe  places  and  structures  for  his  servants  to 
work  upon  does  not  impose  upon  him  the  duty,  as  toward 
them,  of  keepincr  a  building  which  they  are  employed  in 
erecting  in  a  safe  condition  at  every  moment  of  their  work, 
so  far  as  its  safety  depends  upon  the  due  performance  of 
that  work  by  them  and  their  fellows.  The  plaintiff  was 
not  a  minor,  employed  in  work  which  was  strange  to  him, 
but  was  a  man  of  full  age,  engaged  in  ordinary  work  of  his 
trade  as  a  carpenter.  The  evidence  tended  to  show  that  he 
and  one  of  his  comrades  were  directed  by  their  foreman  to 
push  the  joist  out  on  the  projecting  sticks  of  timber,  not 
that  he  told  them  to  go  out  themselves.  The  projecting 
timber  upon  which  the  plaintiff  placed  his  foot  was  inserted 
in  a  wall  which  was  in  the  course  of  being  built,  and  which 
at  the  time  had  been  bricked  up  only  so  far  as  to  be  on  a 
level  with  the  upper  surface  of  the  timber.  The  usual 
course,  as  the  plaintiff  himself  testified,  was  to  put  the 
timber  in,  and  leave  it  in  that  way  temporarily,  and  after- 
ward build  the  wall  up  over  it.  It  is  not  pretended  that 
the  stick  of  timber  was  in  itself  unsound  or  unsuitable  for 
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its  parpose.  If  it  was  at  the  time  insecure,  it  was  either 
by  reason  of  the  risks  ordinarily  incident  to  the  state  of 
things  in  the  unfinished  condition  of  the  building,  or  else 
by  reason  of  some  negligence  of  one  of  the  carpenters  or 
bricklayers,  all  of  whom  were  employed  and  paid  by  the 
same  master,  and  were  working  in  the  course  of  their  employ- 
ment at  the  same  place  and  time,  with  an  immediate  com- 
mon object,  the  erection  of  the  building,  and,  therefore, 
within  the  strictest  limits  of  the  rule  of  law  upon  the  sub- 
ject, fellow-servants,  one  of  whom  can  not  maintain  an 
action  for  injuries  caused  by  the  negligence  of  another 
against  their  common  master." 

That  the  employer  can  not,  in  reason,  be  bound  to  warn 
employes  of  such  transitory  risks,  is  held  in  McCann  v. 
Kennedy,  167  Mass.  23;  see  also  Vol.  II,  Bailey's  Per- 
sonal Inj.  relating  to  Master  and  Servant,  3024-5,  p.  1021. 

That  a  like  rule  applies  when  a  building  is  in  process  of 
tearing  down,  see  Clark  v.  Listen,  54  111.  App.  578. 

The  trial  court  therefore  did  not  err  in  directing  a  ver- 
dict for  appellee. 

Judgment  affirmed. 

Mr.  Justice  Windes  takes  no  part  in  the  decision  of  this 
case. 


Chicago  City  Railway  Company  v*  Margaret  Canevin, 

1.  Neglioencb  —  Care  Required  of  Plaintiff  Suing  for  Tnjfiries 
Caused  by, — In  order  to  entitle  a  plaintiff  to  recover  for  injuries  alleged 
to  have  been  occasioned  by  the  negligence  of  the  defendant,  it  must  ap- 
pear that  the  plaintiff  himself  was  in  the  exercise  of  ordinary  care  for 
his  own  safety,  and  any  want  of  ordinary  care  on  his  part  which  con- 
tributed to  the  injury  must  prevent  a  recovery. 

2.  Sahb— Care  Required  of  Plaintiff  Suing  for  Injuries  Caused  by.— 
The  rule  is  weU  settled,  by  numerous  adjudications,  tbat  there  can  be  no 
recovery  for  injuries  caused  by  the  negligence  of  a  defendant,  if  the 
plaintiffs  negligence  contributed  in  any  degree  to  the  Injury,  and  an  in- 
struction allowing  a  recovery,  unless  the  plaintiff  was  guilty  of  a  want 
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of  ordinary  care  which  materially  c<Mitributod  to  the  injury,  is  erro- 
neous. 

8.  Instructions  —  Should  be  Accurate  in  Close  Cases. — In  a  case 
where  the  evidence  is  conflicting,  and  there  may  be  doubt,  each  party 
has  an  indubitable  right  to  have  the  jury  clearly  and  accurately 
instructed  as  to  the  law  of  the  case,  and  to  insist  not  only  that  his  own 
instructions  shall  be  proper,  but  that  those  of  the  opposite  party  shall 
be  free  from  error. 

4.  Same — Should  Apply  to  the  Evidence, — ^When  there  is  no  evidence 
to  which  a  proposed  instruction  is  applicable,  it  should  be  refused. 

5.  Mbasurb  of  Damages— Jfento^  Pain  in  Personal  Injury  Cases. 
— Mental  pain  may  be  the  direct  result  or  concomitant  of  physical  pain, 
and  in  such  a  case  it  is  a  proper  element  of  damage  in  a  personal  injury 
suit,  but  mental  pain  not  directly  or  necessarily  connected  with  the 
physical  pain,  is  not  proper  to  be  considered  by  tlie  jury  in  assessing 
damages. 

6.  Evidence— iiig7i<  of  Cross-examination  cls  to  Cause  of  Injuries 
Complained  of. — Where  the  plaintiff,  in  a  personal  injury  case,  attrib- 
utes certain  ailments  to  the  injuries  received  at  the  time  of  the  acci- 
dent, the  defendant  has  the  right  to  cross-examine  him  as  to  matters 
occurring  before  the  accident,  which  might  have  caused,  or  contributed 
to  cause,  the  suffering  complained  of. 

7.  Witnesses— P^'^aiver  of  Right  to  Refuse  to  Answer.— -When  a 
person  is  both  party  and  witness  for  himself,  he  must  be  held,  on  cross- 
examination,  to  have  waived  any  privilege  he  might  otherwise  possess 
to  refuse  to  answer  questions  as  to  any  matter  about  which  he  has  given 
testimony  in  chief. 

8.  Same— Right  of  Witness  to  Refuse  to  Answer  is  Personal, — The 
privilege  of  a  witness  to  refuse  to  answer  when  his  answer  might  crim- 
inate him  is  his  own  and  not  that  of  the  parties,  and  counsel  therefore 
should  not  be  allowed  to  make  the  objection. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Arthur  H.  Cuetlain,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1897.  Reversed  and 
remanded.    Opinion  filed  October  11, 1897. 

W.  J.  Hynes  and  H.  H.  Martin,  attorneys  for  appellant. 

Case  &  Hogan,  attorneys  for  appellee;  A,  W.  Browne, 
of  counsel. 


Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  Court. 

The  appellee  sued  the  appellant  in  case  for  alleged  negli- 
gence.   It  is  averred  in  the  declaration  that  about  October 
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8, 1893,  the  appellee,  at  a  point  on  Sixty-third  street,  east 
of  Carpenter  street,  in  Chicago,  became  a  pass^ger  on  an 
electric  car  operated  by  appellant,  and  was  carried  in  said 
car  to  the  corner  of  Sixty-third  and  Carpenter  streets,  where 
the  car  was  stopped  by  the  conductor,  on  a  signal  given  by 
appellee,  for  the  purpose  of  permitting  her  to  alight;  that 
the  car  was  not  stopped  a  sufficient  or  reasonable  time  to 
permit  her  safely  to  alight  therefrom,  and  that  while  she 
was  with  all  due  care  attempting  to  alight,  the  car  was  sud- 
denly and  violently  moved,  by  reason  of  which  she  was 
thrown  with  great  force  and  violence  upon  the  ground,  and 
was  seriously  injured,  etc. 

The  evidence  on  the  question  whether  the  accident  oc- 
curred by  reason  of  the  negligence  of  the  appellant  was  very 
conflicting;  so  much  so  that  had  the  verdict  been  not  guilty 
it  could  not  be  set  aside  because  contrary  to  the  weight  of 
evidence.  In  such  case  the  instructions  should  be  accurate. 
Illinois  C.  R.  R.  Co.  v.  Maffit,  67  IH.  431;  Volk  etal.  v. 
Roche,  70  11?.  297;  Illinois  C.  R.  R.  v.  Hammer,  72  lb.  347; 
Toledo,  W.  &  W.  Ry.  Co.  v.  Moore,  77  lb.  217;  Shaw  v. 
People,  81  lb.  150;  Cushman  v.  Cogswell,  86  lb.  62; 
Wabash  Ry.  Co.  v.  flenks,  91  lb.  407;  Chicago  B.  &  Q.  R, 
E.  Co.  V.  Dougherty,  110  lb.  521. 

This  rule  has  been  frequently  announced  by  this  court. 
City  of  Mendota  v.  Fay,  1  111.  App.  418;  Chicago,  R.  I.  & 
Pac.  Ry.  Co.  v.  Harmon,  12  lb.  64;  Leyenberger  v.  Paul, 
lb.  636;  St.  Louis  Coal  R.  R.  Co.  v.  Moore,  14  lb.  610; 
Harvey  v.  Miles,  16  lb.  533;  Peoria,  D.  &  E.  Ry.  Co.  v. 
Wagner,  18  lb.  598. 

Appellant  asked  the  court  to  give  the  following  instruc- 
tion: 

"  The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  the  plaintiff  was  injured  while  alighting  from  the 
car  while  it  was  in  motion,  and  that  such  conduct  on  her 
part  was  a  want  of  ordinary  care  for  her  own  safety  which 
contributed  to  the  injury  complained  of,  then  she  can  not 
recover  in  this  case,  and  your  verdict  should  be  for  tho 
defendant." 
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The  court  refused  to  give  the  instruction  as  asked,  but 
modified  itland  gave  it  to  the  jury  modified  as  follows : 

"  19.  The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  the  plaintiff  was  injured  while  alighting  from 
the  car  while  it  was  in  motion,  and  that  such  conduct  on  her 
part,  under  all  the  circumstances  shown  by  the  evidence,  was 
a  want  of  ordinary  care  for  her  own  safety  which  materially 
contributed  to  the  injury  complained  of,  then  she  can  not 
recover  in  this  case,  and  your  verdict  should  be  for  the 
defendant." 

This  instruction  authorized  the  jury  to  find  for  the  appel- 
lee, even  though  they  believed  from  the  evidence  that  her 
want  of  ordinary  care,  or  negligence,  contributed  to  the 
injury,  provided  they  did  not  believe  from  the  evidence  that 
such  want  of  ordinary  care  or  negligence  materially  contrib- 
uted to  the  injury.  The  legal  proposition  involved  in  the 
instruction,  stated  abstractly,  is  that  in  an  action  on  the 
case  for  negligence,\p^  quod  the  plaintiff  was  injured, 
the  plaintiff  may  recover,  notwithstanding  his  own  negli- 
gence contributed  to  the  injury,  provided  his  negligence 
did  not  materially  so  contribute.  This  instruction  would 
have  been  erroneous  even  when  the  now  exploded  doctrine 
of  comparative  negligence  prevailed  in  this  State. 

The  rule  is  well  settled,  by  numerous  adjudications,  that 
there  can  be  no  recovery  if  the  plaintiff's  negligence  contrib- 
uted in  any  degree  to  the  injury.  This  was  the  rule  in  this 
State  prior  to  the  decision  in  Galena  cfe  C.  U.  R.  R.  Co.  v. 
'Jacobs,  20  111.  478,  the  doctrine  of  which  case  has  been  repu- 
diated by  the  Supreme  Court,  and  it  is  the  rule  now,  as  will 
appear  by  reference  to  the  decisions  prior  to  and  since  the 
decision  of  the  Jacobs  case.  Aurora  Branch  R.  R.  Co.  v. 
Grimes,  13  111.  585;  Chicago  *&  M.  R.  R.  Co.  v.  Patchin,  16 
lb.  198.    In  the  last  case  the  court,  lb.  202,  say: 

"  While  the  courts  will,  as  to  passengers  and  freight,  apply 
the  enforcement  of  the  strictest  diligence,  skill  and  care, 
and,  for  want  of  them,  measure  the  liability  for  slight  neg- 
ligence, yet  the  injured  party  must  be  free  from  such  negli- 
gence as  contributes  to  the  injury  complained  of.    Galena 


First  District — March  Term,  1897.         85 

Chicago  City  Ry.  Co.  v.  Canevin. 

&  C.  U.  R.  R.  Co.  V.  Yarwood,  15  III.  468;  Same  v.  Loomis, 
13  111.  548;  Aurora  Branch  R.  R.  Co.  v.  Grimes,  13  111.  586; 
Knight  V.  Abert,  6  Pa.  St.  472;  N.  Y.  &  Erie  R.  Co.  v. 
Skinner,  19  lb.  301;  T.  R.  Co.  v.  Hunger.  5  Denio,  264,  4 
C!omst.  357;  Clark  v.  Syracuse  &  Utica  R.  Co.,  U  Barb. 
114;  Talraadge  v.  R.  &  S.  R.  Co.,  13  Barb.  496;  Marsh  v.  N. 
Y.  &  Erie  R.  Co.,  14  Barb.  365. 

These  decisions  concur  in  this,  as  a  general  rule,  and  are 
sustained  by  more  than  fifty  decisions  referred  to  in  them, 
made  under  a  variety  of  circumstances." 

After  the  doctrine  of  comparative  negligence,  which  had 
its  origin  in  this  State  in  the  Jacobs  case,  was  abandoned, 
the  rule  as  announced  in  Chicago  &  M.  R.  R.  Co.  v.  Patchin, 
mprct^  was  revived.  In  Lake  S.  &  M.  S.  Ry.  Co.  v.  Hes- 
sions,  150  111.  546,  the  court  say: 

'^  We  have  repeatedly  held,  in  effect,  in  the  later  decisions, 
beginning  with  Calumet  Iron  and  Steel  Co.  v.  Martin,  115 
IlL  358,  that  the  doctrine  of  comparative  negligence,  as 
announced  in  the  earlier  cases,  is  no  longer  the  law  of  this 
State,  and  it  is  to  be  no  longer  regarded  as  a  correct  rule  of 
law  applicable  in  cases  of  this  character.  Pullman  Palace 
Car  Co.  V.  Laack,  143  111.  242;  Mansfield  v.  Moore,  124  Id. 
133.  The  doctrine  announced  in  the  latter  decisions,  as 
applied  to  this  class  of  cases,  requires,  as  a  condition  to 
recovery  by  the  plaintiff,  that  the  person  injured  be  found  to 
be  in  the  exercise  of  ordinary  care  for  his  own  safety,  and 
that  the  injury  resulted  from  the  negligence  of  the  de- 
fendant." 

In  North  Chicago  S.  R.  R.  Co.  v.  Eldridge,  151  111.  542, 
549,  the  court  say : 

"  The  rule  to  which  the  court  is  now  committed  by  re- 
peated decisions  is,  that  the  plaintiff,  before  he  can  recover, 
on  the  mere  ground  of  negligence,  must  show  that  the 
iajury  of  which  he  complains  was  caused  by  the  negligence 
of  the  defendant,  and  that  he,  himself,  at  the  time,  was  in  the 
exercise  of  ordinary  care.  When  the  party  injured,  at  the 
time  of  the  injury,  is  in  the  exercise  of  ordinary  care,  no 
contributory    negligence   is   legally  attributable  to  him, 
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although  he  may  not  have  been  in  the  exercise  of  the  high- 
est degree  of  care."  See  also  Illinois  C.  R.  R.  Co.  v.  Ashline, 
66  111.  App.  475,  and  Kinnare  v.  Chicago  R.  I.  &  P.  Ry.  Co., 
57  lb.  153. 

The  rule,  that  in  order  to  entitle  a  plaintiflf  to  recover  for 
injury  alleged  to  have  been  occasioned  by  the  negligence  of 
the  defendant  it  must  appear  that  the  plaintiff  himself 
was  in  the  exercise  of  ordinary  care  for  his  own  safety,  has 
been  settled  in  this  State  by  numerous  decisions,  very  many 
of  which  are  cited  in  Calumet  Iron  and  Steel  Co.  v.  Mar- 
tin, 115  111.  358,  368.  It  seems  too  clear  to  require  argu- 
ment, that  if  a  plaintiff  must  have  exercised  ordinary  care 
in  order  to  recover,  it  necessarily  follows  that  any  want  of 
ordinary  care  which  contributed  to  the  injury  must  prevent 
a  recovery;  and  such  is  the  rule  as  announced  by  text 
writers  and  the  courts.  Beach  on  Contributory  Negligence, 
Sec.  11;  2  Thompson  on  Trials,  Sec.  1679;  2  Thompson  on 
Negligence,  pp.  1151,  1152;  1  Shearman  &  Redf.  on  Neg., 
5th  Ed.,  Sec.  93 ;  1  Beven  on  Neg.,  p.  175,  n.  4. 

It  has  been  expressly  held  erroneous  to  instruct  the  jury 
that  the  plaintiff  would  be  entitled  to  recover  if  his  own 
carelessness  did  not  materially  contribute  to  the  injury. 
Artz  V.  C.  R.  I.  &  P.  R.  Co.,  38  la.  294;  Monongahela 
City  V.  Fischer,  111  Pa.  St.  9;  Mattimore  v.  Erie  City, 
144  lb.  14. 

In  N.  J.  Express  Co.  v.  Nichols,  33  N.  J.  L.  439,  the 
court  say : 

"  The  injury  must  be  attributable  to  the  defendant's  neg- 
ligence, and  to  that  ak»ne;  if  occasioned  in  any  degree  by 
the  plaintiff's  own  negligence,  he  is  without  redress," 
citing  numerous  cases. 

In  Norris  v.  Lichfield,  35  N.  H.  271,  which  was  a  case  for 
negligence  in  not  keeping  a  highway  in  repair,  the  court, 
p.  276,  say : 

"  In  actions  of  this  kind,  it  is  well  settled  that  if  the 
damage  sustained  has  been  in  any  degree  directly  caused 
by  his  own  fault  or  negligence,  the  plaintiff  can  not  recover 
against  the  town,"  citing  a  large  number  of  cases. 
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In  Wilds  V.  Hudson  River  R  Co.,  24  N.  Y.  430,  the 
defendant  asked  the  court  to  charge  that  ^^  if  the  negligence 
of  the  deceased  contributed  in  any  manner  to  cause  the 
collision  which  resulted  in  his  death,  the  plaintiff  can  not 
recover,"  which  the  court  refused  to  do.  Held,  that  the 
charge  requested  stated  the  law  in  precise  words,  and  that 
the  refusal  was  error.    lb.  442. 

In  Blanchard  v.  Lake  8.  &  M.  S.  By.  Co.,  126  111.  416,  the 
court  quotes  with  approval  Wharton  on  Negligence,  as  fol- 
lows: 

*^  The  burden  is  always  upon  the  plaintiff  to  establish 
either  that  be,  himself,  was  in  the  exercise  of  due  care,  or 
that  the  injury  is  in  no  degree  attributable  to  any  want  of 
proper  care  on  his  park" 

Counsel  for  appellee  contend  that  if  the  instruction  is 
faulty,  it  is  cured  by  other  instructions,  and  refers  to 
appellant's  instructions  numbered  2,  4,  6,  9, 10,  12  and  13. 
We  are  of  opinion  that  neither  did  these  instructions,  nor 
any  of  them,  nor  did  any  instruction  given,  cure  the 
material  error  in  the  modified  instruction.  As  before  stated, 
in  a  case  where  the  evidence  is  so  conflicting  on  vital  ques- 
tions as  it  is  in  the  present  case,  the  instructions  must  be 
accurate. 

In  Illinois  C.  R.  R.  Co.  v.  Mafflt,  dupra^  which  was  case 
for  negligence,  the  court,  commenting  on  an  erroneous 
instruction,  say: 

''  Nor  is  it  an  answer  to  say  that  the  instructions  on 
the  part  of  appellant  were  more  accurate.  In  a  case 
where  the  evidence  is  conflicting,  and  there  may  be  doubt, 
each  party  has  an  indubitable  right  to  have  the  jury  clearly 
and  accurately  instructed  as  to  the  law  of  the  case;  not 
only  that  his  own  instructions  shall  be  proper,  but  those 
of  the  opposite  party  free  from  error.  In  this  case 
there  was  a  conflict  of  evidence  on  the  question  of  negli- 
gence, and  we  are  unable  to  say  that  the  verdict  was  not 
produced  by  reason  of  the  giving  of  these  erroneous 
instructions." 

To  the  same  effect  are  Chicago  &  A.  R.  R.  Co.  v.  Murray, 
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62  111.  326,  331;  Wabasli  Ry.  Co.  v.  Henks,  91  lb.  406; 
Chicago  &  A.  K  R.  Co.  v.  Smith,  10  111.  App.  359;  Lake  S. 
<fc  M.  S.  R.  R.  Co.  V.  Elson,  15  App.  80. 

The  instruction  asked  by  defendant  stated  the  law  cor- 
rectly, and  the  modification  of  the  instruction  and  giving 
it  as  modified  was  error. 

The  giving  of  appellee's  fifteenth  instruction  is  assigned 
as  error.    The  instruction  is  as  follows : 

"The  court  instructs  the  jury  that  in  determining  the 
amount  of  damages  which  the  plaintiff  is  entitled  to  recover 
in  this  case,  if  the  jury  find  from  the  evidence,  under  the 
instructions  of  the  court,  she  is  entitled  to  recover  any 
damages,  the  jury  have  a  right  to,  and  should  take  into  con- 
sideration all  the  facts  and  circumstances  in  evidence  before 
them,  and  they  may  consider  the  nature  and  extent  of  the 
plaintiff's  injuries,  if  any,  testified  about  by  the  witnesses 
in  this  case;  her  bodily  and  mental  pain  and  suffering,  if 
any,  resulting  from  such  injuries;  the  permanent  disability, 
if  any,  caused  by  said  injuries;  the  money  necessarily  paid, 
if  any,  by  the  plaintiff  in  and  about  endeavoring  to  be 
healed  or  cured  of  said  injuries;  and  any  future  bodily  and 
mental  pain  or  suffering  (or  future  inability  to  labor  or 
transact  business),  if  any,  that  the  jury  may  believe  from 
the  evidence  the  plaintiff  will  sustain  by  reason  of  injuries 
received." 

In  C.  &  G.  T.  Ry.  Co.  v.  Spurney,  69  111.  App.  549, 
an  instruction  was  given  for  the  plaintiff  in  the  trial 
court  identical  with  the  above  instruction,  except  that 
in  that  case  the  masculine  gender  was  used  in  reference 
to  the  plaintiff,  and  in  this  the  feminine.  The  court, 
commenting  on  the  instruction,  say :  "  Future  mental 
pain,  that  is,  mere  humiliation  and  grief  resulting  from 
contemplation  of  a  maimed  and  disfigured  bod}^  is  not 
an  element  entering  into  an  ascertainment  of  the  pecun- 
iary damage  one  has  sustained  as  the  result  of  negli- 
gence." Citing  Illinois  C.  R.  R.  Co.  v.  Cole,  1 65  111.  334, 
339;  Peoria  Bridge  Ass'n  v.  Loomis,  20  lb.  236,  and  Chi- 
cago, B.  &  Q.  R.  R.  Co.  V.  Hines,  45  111.  App.  299.    In 
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Illinois  C.  K.  R.  Co.  v.  Cole,  supra^  the  court  expressly  held 
that  f  utare  mental  anguish  which  might  be  suffered  by  the 
plaintiff,  from  contemplation  of  what  might  occur,  is  not  an 
element  of  damage  in  an  action  for  a  personal  injury  result- 
ing from  negligence.  In  that  case,  while  the  court  held 
that  the  imstructions  were  substantially  correct,  yet  it  also 
held  that  certain  improper  remarks  of  the  plaintiff's  counsel 
might  mislead  the  jury  into  believing  that  mental  anguish, 
resulting  from  contemplation  of  the  injury,  was  a  proper 
element  of  damage,  and  apparently  the  court  was  only  pre- 
vented from  reversing  the  judgment  on  that  ground  by  the 
fact  that  the  opposing  counsel  did  not  except  to  the^ 
remarks  of  counsel  for  the  plaintiff  at  the  time  they  were 
made. 

Bovee  v.  Danville,  53  Vt.  183,  was  case  for  injuries 
occasioned  by  a  defective  highway,  the  evidence  tending  to 
show  that  the  injury  caused  the  plaintiff  to  have  a  mis- 
carriage. The  court  charged  the  jury,  "  if  this  miscarriage 
was  brought  about  by  this  injury,  any  suffering  occasioned 
thereby,  any  injury  to  her  feelings,  or  pain  that  was  per- 
sonal to  her,  should  be  compensated."  Of  this  charge,  the 
Supreme  Court  say:  "Any  physical  or  mental  suffering 
attending  the  miscarriage,  is  a  part  of  it,  and  a  proper  sub- 
ject of  coraj^ensation.  But  the  rule  goes  no  further.  Any 
injured  feelings  following  the  miscarriage,  not  part  of  the 
pain  actually  attending  it,  are  too  remote  to  be  considered 
an  element  of  damage." 

In  C,  R.  I.  &  P.  Ky.  Co.  v.  Caulfield,  63  Fed.  Rep.  396,  in 
error  to  the  U.  8.  Circuit  Court  of  Appeals,  eighth  circuit, 
the  trial  court  instructed  the  jury,  in  assessing  the  plaint- 
iff's damages  "  to  take  into  consideration  his  mental  suffer- 
ing because  of  his  crippled  condition,  and  to  take  into 
consideration  his  physical  suffering  endured  by  him  while  his 
wounds  were  healing."  Of  this  the  Court  of  Appeals  say  : 
"  The  allusion  thus  made  to  mental  suffering  induced  by  the 
plaintiff's  crippled  condition,  as  distinguished  from  physical 
suffering,  appears  to  have  been  to  those  feelings  of  mortifica- 
tion which  the  plaintiff  might  experience  in  after  life,  be- 
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cause  he  was  not  sound  in  body  and  limb.  If  such  was  the 
idea  intended  to  be  conveyed,  then  we  think  the  court  erred 
in  allowing  the  jury  to  assess  damages  of  that  nature," 
citing  Bovee  v.  Danville,  supra.  The  judgment  of  the  lower 
court  appears  to  have  been  reversed  on  other  grounds. 
Other  authorities  might  be  cited  to  the  same  effect.  In  the 
case  of  C.  &  G.  T.  Ry.  Co.  v.  Spurney,  aupra^  the  court,  in 
its  opinion,  does  not  purport  to  reverse  the  judgment  of  the 
lower  court  because  of  the  instruction  in  question,  but 
merely  makes  the  comment  above  quoted.  The  judgment 
was  reversed  because  the  trial  court  refused  to  give  an. 
instruction  asked  by  the  defendant  to  the  effect  that,  in 
determining  the  weight  to  be  given  to  the  plaintiff^s  evidence, 
the  jury  might  consider  his  interest  in  the  suit.  The  lan- 
guage of  the  instruction  in  question,  omitting  words  unneces- 
sary for  the  consideration  of  appellant's  objection,  is :  "Any 
future  mental  pain  or  suffering  that  the  jury  may  believe 
from  the  evidence  the  plaintiff  will  sustain  by  reason  of  in- 
juries received."  Now  m  ^ntal  pain  may  be  the  direct  result 
or  concomitant  of  physical  pain.  As  the  court  say  in  City 
of  Chicago  v.  McLean,  133  111.  148,  "  The  body  and  mind  are 
so  intimately  connected,  that  the  mind  is  very  often  directly 
and  necessarily  affected  by  physical  injury.  There  can  not 
be  severe  physical  pain  without  a  certain  amount  of  mental 
suffering."  Such  mental  pain  as  is  there  described,  is  a 
proper  element  of  damage,  but  mental  pain  not  directly 
nor  necessarily  connected  with  the  physical  pain,  is  not  a 
proper  element  to  be  considered  by  the  jury  in  assessing 
damages. 

Appellant's  counsel  also  object  that  by  the  instruction  the 
jury  are  told  that,  in  assessing  damages,  they  may  consider 
"  the  money  necessarily  paid,  if  any,  by  the  plaintiff,  in  and 
about  endeavoring  to  be  cured  of  said  injuries."  There  was 
no  evidence  that  the  plaintiff  expended  any  money  in  trying 
to  be  cured.  The  averment  in  the  declaration  is  that  the 
plaintiff  was  obliged  to  and  did  lay  out  large  sums  of  money 
"  in  and  about  procuring  the  necessary  nursing  and  in  and 
about  procuring  proper  medical  attendance  for  the  curing  of 
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her  said  injuries."  There  being  no  evidence  that  there  was 
any  money  expended  by  appellee,  as  alleged  in  her  declaration, 
it  was  error  to  instruct  the  jury  to  consider  money  so 
expended.  Illinois  C.  R.  R.  Co.  v.  Frelka,  9  111.  App.  6U5, 613; 
City  of  Joliet  v.  Henry,  14  lb.  154, 158;  Reed  v.  C,  R.  I.  & 
P.  R.  Co.,  57  la.  23;  Nichols  v.  D.  &  D.  Ry.  Co.,  68  lb. 
733;  Eckerd  v.  C.  &  N.  W.  Ry.  Co.,  70  la.  353;  Duke  v.  Mo. 
P.  Ry.  Co.,  99  Mo.  347. 

In  Reinback  v.  Crabtree  et  al.,  77  111.  182,  the  court  held 
that  when  there  is  no  evidence  to  which  an  instruction  is  ap- 
plicable, it  should  be  refused. 

Appellee's  counsel  suggests  that  the  error  was  cured  by 
appellant's  fifteenth  instruction,  which  informed  the  jury 
that  they  could  not  allow  the  plaintiff  for  any  medical  attend- 
ance or  expense;  but  this  position  is  untenable  because,  as 
said  by  the  court  in  Illinois  C.  R.  R.  Co.  v.  Mafflt,  gupra^ 
"  In  a  case  where  the  evidence  is  conflicting  and  there  may  be 
doubt,  each  party  has  an  indubitable  right  to  have  the  jury 
accurately  instructed  as  to  the  law  of  the  case;  not  only  that 
his  own  instructions  shall  be  proper,  but  those  of  the  op- 
posite party  shall  be  free  from  error;"  and  also  because  it  is 
impossible  to  know  which  of  the  two  instructions  the  jury 
followed. 

Appellee  testified  voluntarily  in  her  own  behalf  in  regard 
to  the  accident  and  the  injuries  which  she  claimed  were 
produced  by  it,  and  as  to  how  it  injuriously  affected  her 
health.     On  cross-examination  this  question  was  put : 

"  Mrs.  Canevin,  has  any  operation  been  performed  upon 
you — I  mean  has  any  abortion  been  performed  upon  you 
within  the  last  twenty  years  ? "  To  which  appellee's  counsel 
objected  on  the  ground  that  the  answer  might  tend  to 
degrade  or  criminate  the  witness,  which  objection  the  court 
sustained. 

Appellee  was  then  asked  the  following  questions : 

"  Has  any  other  physician  attended  you,  or  operated  upon 
you  at  any  time  % 

Has  any  physician  performed  any  surgical  operation 
upon  you  during  the  past  twenty  years?    Or  in  the  past 
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seventeen  years  ? "  To  each  of  which  questions  appellee's 
counsel  objected,  on  the  ground  that  it  was  not  proper 
cVoss-examination.  The  witness  had  testified,  in  chief,  that 
she  had  suffered  and  still  suffered  from  pain  in  her  neck, 
head  and  back,  which  she  attributed  to  the  injuries  alleged 
to  have  been  produced  by  the  accident.  She  also  testified 
that  she  had  a  miscarriage  seventeen  or  eighteen  years 
before  the  trial. 

The  appellee  having  attributed  her  ailments  to  the  inju- 
ries received  at  the  time  of  the  accident,  appellant  had  the 
right  to  cross-examine  her  as  to  matters  occurring  before 
the  accident,  which  might  have  caused  or  contributed  to 
cause  the  suffering  of  which  she  complained.  It  was  so 
ruled  by  this  court  in  W.  G.  St.  R.  Co.  v.  Tleddy,  69  111. 
App.  53.  The  court  in  that  case  say:  "Where  any 
witness  has,  expressly  or  by  inference,  stated  the  cause  of  a 
result,  whether  other  causes  contributed  to  the  result  is  a 
proper  inquiry  on  cross-examination."  This  seems  to  be  a 
self-evident  proposition.  The  judge  who  presided  at  the 
trial  remarked  that  appellee  had  virtually  stated  that  '^  cer- 
tain physical  ailments  resulted  from  the  accident,"  which 
remark  is  fully  sustained  by  the  evidence.  The  fact  that 
the  plaintiff  was  the  witness  intensifies  the  error,  as  greater 
latitude  is  allowed  on  the  cross-examination  of  a  party  than 
of  a  disinterested  witness.  Ottawa,  O.  &  F.  E.  V.  K.  R. 
Co.  V.  McMath,  1  111.  App.  429. 

This  disposes  of  the  last  three  questions.  As  to  the  first 
question,  which  was  objected  to  by  appellee's  counsel  on  the 
ground  that  the  answer  might  tend  to  criminate  the  wit- 
ness, the  record  shows  that  this  objection  was  not  made  by 
appellee  herself,  but  only  by  her  counsel.  Greenjeaf,  com- 
menting on  the  privilege  of  a  witness  to  refuse  to  answer 
when  his  answer  might  criminate  him,  says:  "But  the 
privilege  is  his  own,  and  not  that  of  the  party;  counsel, 
therefore,  will  not  be  allowed  to  make  the  objection." 

To  the  same  effect  is  Commonwealth  v.  Shaw  et  al.^  4 
Cushing,  595. 

When  a  witness  refuses  to  answer,  on  the  ground  that 
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his  answer  may  criminate  him,  this  is  equivalent  to  a  sworn 
statement  that  he  believes  his  answer  might  criminate  him, 
which  is  not  true  of  a  like  objection  by  counsel.  But  waiv- 
ing this  consideration,  the  question  remains  whether  appel- 
lee had  not  waived  the  privilege  claimed.  It  is  well  settled 
in  criminal  cases  that  if  a  defendant  voluntarily  testifies  in 
his  own  behalf  on  the  merits,  he  thereby  waives  his  right 
to  protection  against  compulsory  inculpation,  and  may  be 
required  to  answer.  1  Greenleaf  on  Ev.,  Sec.  451,  note  a, 
and  cases  cited;  Wharton  on  Grim.  Evidence,  Sec.  432,  cit- 
ing numerous  cases;  Rapalje  on  Witnesses,  Sec.  269,  pp. 
443-4;  Spies  et  al.  v.  The  People,  122  111.  1,  235. 

The  rule  is  the  same  in  civil  cases.  In  Roddy  v.  Finne- 
gan,  43  Md.  490,  which  was  trespass  for  assault  and  battery, 
Pinnegan,  the  plaintiff,  took  the  stand  in  his  own  behalf. 
On  cross-examination  objection  was  sustained  to  a  question 
put  to  the  witness.  The  court  says :  ^'  The  witness  has 
the  privilege  of  declining  to  answer  a  question  that 
might  subject  him  to  a  criminal  prosecution,  but  this  he 
can  waive.  It  is  the  privilege  of  the  witness,  not  of  the 
party.  When  he  is  both  party  and  witness  for  himself,  he 
must  be  held,  in  his  cross-examination,  as  waiving  the  priv- 
ilege as  to  any  matter  about  which  he  has  given  testimony 
in  chief." 

In  Andrews  v.  Frye,  104  Mass.  234,  one  of  the  plaintiffs 
testified  on  his  own  behalf,  and  on  cross-examination 
declined  to  answer  a  question,  on  the  ground  that  the 
answer  might  criminate  him.  The  lower  court  did  not 
compel  him  to  answer.  On  appeal,  the  court.  Gray,  J., 
delivering  the  opinion,  says :  "  This  refusal  to  answer,  like 
any  other  refusal  to  produce  evidence  in  his  own  power, 
was  competent  evidence  against  him  and  his  partner.  A 
party  offering  himself  as  a  witness  in  his  own  behalf,  stands 
differently  in  this  respect  from  a  third  person  brought  into 
court  to  testify  in  a  case  in  which  he  has  no  interest.-' 

In  Chambers  v.  The  People,  105  111.  409,  the  court  holds 
that  a  defendant  in  a  criminal  case,  who  testifies  as  a  wit- 
ness, ^4s  to  be  examined  and  cross-examined  precisely  as 
other  witnesses." 
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The  record  contains  numerous  exceptions  to  remarks 
made  by  appellee's  counsel  during  the  trial,  and  to  parts  of 
his  closing  address  to  the  jury,  which,  were  it  not  that  the 
errors  already  mentioned  are  decisive  of  the  appeal,  we 
would  feel  it  our  duty  to  consider  more  particularly.  We 
would  suggest,  however,  that,  if  the  case  shall  be  retried, 
appellee's  counsel  may  not  find  it  disadvantageous  to  his 
client  to  be  more  observant  of  decorum  in  his  remarks  to 
the  court,  and  of  moderation  in  his  address  to  the  jury. 

Judgment  reversed  and  cause  remanded. 


0i^  Simon  L.  Elzas  v.  Ada  Elzas. 

I  83    519 

1.  Ck)NSTBUCnoN— Jn^en^ion  Should  be  Discovered  and  Enforced.-^ 
It  is  the  duty  of  the  court  in  construing  a  contract  to  discover  ard 
give  effect  to  the  intention  of  the  parties  where  it  is  practicable  to  do 
80,  BO  that  performance  of  the  contract  may  be  enforced  according  to 
the  sense  in  which  it  was  mutually  understood  at  the  time  it  was  made, 
and  greater  regard  should  be  paid  to  the  clear  intent  when  ascertained 
than  to  any  particular  words  which  may  have  been  used  in  the  expres- 
sion of  that  intent, 

2;  Marriage— 2in  Alleged  Common  Law  Marriage  Sustained,— The 
court  reviews  the  evidence  and  holds  that  it  sustains  the  finding  of  the 
trial  court  that  appellant  and  appeUee  had  made  a  contract  of  mar- 
riage valid  under  the  common  law. 

DiTorce.~Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elbridqe  Hamect,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1897.    Affirmed.    Opinion  filed  October  11, 1897. 

B.  M.  Shaffnbr,  attorney  for  appellant. 
Joseph  Wright,  attorney  for  appellee. 

Mb.  Pbbsidikg  Justice  Adams  deuvkred  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  decree  of  divorce  rendered 
in  favor  of  appellee  and  against  appellant.    The  bill  alleges 
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that  the  parties  were  lawfully  married  in  the  city  of  Chi- 
cago in  this  State  in  September,  1885,  and  thereafter  lived 
and  cohabited  as  husband  and  wife  until  March,  1891, 
when  appellant  willfully,  and  without  reasonable  cause, 
deserted  and  absented  himself  from  appellee,  and  has  since 
persisted  in  such  desertion. 

The  bill  also  avers  that  a  child,  Allen  L.  Elzas.  aged  ten 
years,  was  born,  the  issue  of  said  marriage,  etc.  Appellant 
answered  the  bill,  denying  specifically  the  allegations  of 
marriage  and  the  birth  of  a  child  by  him,  and  generally  all 
the  allegations  of  the  bill.  The  case,  by  agreement  of  the 
parties  was  heard  by  the  court,  without  a  jury,  upon  the 
bill,  answer,  replication  and  the  testimony  of  witnesses  in 
open  court,  and  the  court  rendered  a  decree  in  accordance 
with  the  prayer  of  the  bill. 

The  chief  and  almost  solely  contested  question  between 
the  parties,  is  whether  they  were  lawfully  married,  as 
alleged  in  the  bill.  It  is  not  claimed  by  appellee  that 
there  was  a  marriage  solemnized  as  prescribed  by  th6  statute, 
but  she  claims  that  there  was  a  marriage  valid  at  common 
law.  The  evidence  on  the  question  is  substantially  as  fol- 
lows: 

The  appellee  says  that  prior  to  September,  1885,  she  had 
been  living  in  what  is  described  in  the  evidence  as  a  '^sport- 
ing house, "  and  that  appellant,  who  was  a  sporting  man, 
gambler  and  book-maker  on  the  races,  had  been  acquainted 
with  her  more  than  a  year,  and  had  visited  her  every  day 
for  about  nine  months  prior  to  the  alleged  marriage. 
Appellee  testified  as  follows :  "  Well,  we  had  known  each 
other  a  little  over  a  year  at  the  time,  in  1885,  and  he  came 
generally  to  see  me,  and  said  he  thought  a  great  deal  of  me, 
and  he  had  spoken  of  taking  me  away  from  the  house 
where  I  was  living,  and  having  me  lead  a  different  life;  and  he 
asked  me  if  I  thought  enough  of  him  to  be  his  wife,  and  I 
told  him  yes,  I  did,  and  he  asked  me  if  1  would  consider  it, 
think  it  over,  and  to  let  him  know,  if  I  made  up  my  mind 
definitely  what  to  do;  so,  previous  to  the  month  of  Septem- 
ber, for  a  month,  I  had  seen  him  almost  continually  every 
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day;  in  fact,  every  day  I  ha4  seen  him,  and  he  came  to  me 
at  that  time  and  told  me,  he  said,  ^  Ada,  I  think  yon  think 
a  great  deal  of  me;  I  do  of  you,  and  will  you  take  me  as 
your  husband;  I  want  you  to  settle  it;  you  said  you  would 
consider  it. '  I  said,  *  Yes,  I  think  enough  of  you,  Sam,  to 
live  with  you  and  to  be  your  wife,'  and  he  said,  *"Well,  from 
this  time'— he  said — *I  want  your  consent,  and  will  you 
accept  me  as  your  husband,  and,  if  so,  I  will  take  you  as  my 
wife,'  and  I  said,  'Yes  I  will.'  I  said,  'Who  will  we  get  to 
marry  us  ? '  I  siaid,  '  I  was  always  brought  up  an  Episcopar 
lian  and  that  church  calls  for  a  ceremony.'  He  said  ^  There 
is  no  ceremony  necessary.  I  am  a  Jew  and  you  are  a  Gen- 
tile; it  would  not  be  more  legal  if  a  ceremony  was  per- 
formed; it  is  only  a  contract;  I  agree  to  take  you  as  my 
wife,'  he  said,  '  and  then  we  will  be  husband  and  wife, '  and 
he  then  gave  me  the  ring  I  have.  I  then  consented  to  be 
his  wife." 

Appellee  was  eighteen  years  of  age  at  this  time.  She  fur- 
ther testified  that  appellant,  at  the  close  of  the  conversation 
above  related,  which  she  says  occurred  September  15, 18S5, 
told  her  to  leave  the  house  where  she  was  then  stopping, 
saying,  "  Pack  up  your  trunk  and  get  out  at  once,"  which 
she  did,  and  with  his  consent  took  rooms  in  a  house  on 
Wabash  avenue,  where  she  and  appellant  lived  until  April 
27,  1886,  when  she  went  to  her  father's  residence  at  Toronto, 
Canada,  to  be  confined,  and  remained  there  until  Sep- 
tember 18, 1886,  when  she  returned  and  lived  with  appellant 
as  his  wife,  at  different  places  in  the  city  of  Chicago,  until 
the  time  of  the  alleged  desertion. 

It  does  not  appear  from  the  evidence  that,  after  the 
alleged  marriage  the  parties  lived  in  any  except  respectable 
places. 

July  18,  1886,  while  appellee  was  in  Toronto,  she  gave 
birth  to  a  boy,  who  was  named  Allen  L.  Elzas,  which  child, 
she  says,  was  conceived  after  she  removed  to  Wabash 
avenue,  and  after  the  alleged  agreement  of  marriage,  which 
is  consistent  with  the  dates  of  the  alleged  marriage  and  the 
birth  of  the  child. 
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Appellee's  account  of  the  interview  between  her  and 
appellant  in  relation  to  marriage  is  corroborated  by  other 
witnesses,  and  by  facts  and  circamstances  proven  in  the  case. 

Minnie  Bailey,  appellee's  sister,  thus  testified:  "One 
evening  we  were  sitting  in  the  parlor,  and  he  spoke  of  hav- 
ing a  circumcision  performed  on  the  child,  as  he  was  a  Jew, 
and  my  sister  objected,  and  he  said,  ^That  is  my  wish,  I 
want  it  done.'  My  sister  said,  *  Sam,  you  want  your  way  in 
everything,'  and  she  was  quite  indignant.  She  said,  'When 
we  were  married,  we  were  married  without  a  ceremony,, 
and  I  don't  believe  in  having  him  circumcised.'  He  said  to 
me,  ^Minnie,  when  we  were  married,  we  were  married  with- 
out a  ceremony.'  I  said,  'As  an  Episcopalian,  we  believe  in 
ceremony.*  He  said, '  I  am  a  Jew  and  your  sister  is  a  Gentile, 
and  it  is  not  necessary;  she  is  my  legal  wife  as  much  as 
though  we  were  married  by  a  rabbi;  she  had  a  ring  from 
me.' "  The  witness  also  testified  that  appellee  had  a  ring 
when  she  arrived  in  Toronto. 

Dr.  E.  M.  Eiss  testified  that  in  the  summer  of  1890  he, 
by  appellee's  request,  attended  appellant,  who  was  then  suf- 
fering from  an  attack  of  cholera  morbus,  and  that  when  he, 
witness,  asked  appellant  for  his  fee,  appellant  told  him  to 
wait,  that  his  wife  would  pay  it,  which  appellee  subsequently 
did;  that  he  saw  appellant  again  in  March,  1892,  at  the 
house  where  he  and  appellee  were  then  living,  and  spoke  to 
him  about  his,  the  witness's,  bill  for  medical  attendance  on 
the  boy,  whom  he  had  previously  attended,  when  appellant 
said  the  bill  would  be  all  right;  that  his  wife  would  pay  it. 
More  than  forty  letters  from  appellant  to  appellee  were  pro- 
duced and  put  in  evidence  by  appellee,  the  envelopes  of  most 
of  which,  appellee  testified,  were  destroyed,  but  the  address 
on  eleven  of  them  is  ''  Mrs.  Ada  Elzas,"  etc.  Also  a  letter 
was  put  in  evidence  from  one  Joseph  F.  Ulman,  which  reads 
"  Mrs.  Simon  L.  Elzas."  "At  request  of  Sam  1  send  you 
$50."  Some  of  the  letters  from  appellant  to  appellee  were 
written  from  Chicago  while  she  was  in  Canada,  and  others 
at  times  when  appellant  was  absent  from  Chicago,  ostensibly 
on  business.     In  a  large  number  of  thd  letters  he  mentions 
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the  boy  in  the  most  affectionate  terms,  and  expresses  great 
solicitude  for  his  health  and  training,  and  unequivocally 
admits  his  paternity.  One  letter,  inclosed  in  an  envelope 
postmarked  New  York,  January  22,  1S91,  addressed  '^Mrs. 
Ada  Elzas,"  is  as  follows : 

"  Dear  AUie :  Received  your  letter;  there  is  not  your  equal 
here  when  you  are  a  good  boy." 

«  Papa." 

Indorsed,  "AUie  Elzas,  personal." 

In  a  letter  written  to  appellee  while  she  was  in  Canada, 
of  date  July  21, 1886,  three  days  after  the  birth  of  the  child, 
he  writes,  among  other  things :  "  Every  one  I  have  told  is 
pleased  about  the  little  boy.  That  little  boy  shall  never 
want  while  I  have  a  dollar,  and,  between  us,  we  can  bring 
him  up  in  good  style."  Appellant's  conduct  toward  ap- 
pellee and  her  child,  as  evidenced  by  these  letters,  was  that 
of  an  affectionate  husband  and  father,  solicitous  for  the  wel- 
fare of  his  wife  and  child.  Appellee  testified  that  appel- 
lant introduced  her  as  his  wife  to  his  father,  to  Joseph 
Ulman  and  wife,  and  to  different  persons,  at  the  house  on 
Wabash  avenue,  to  which  they  removed  after  the  alleged  mar- 
riage. The  appellant  was  the  only  witness  for  himself,  and 
denied  all  the  material  testimony  introduced  by  appellee. 
His  evidence  is  whollv  uncorroborated. 

Appellant's  counsel,  in  his  argument,  contends,  first,  that 
the  words  used  in  the  interview  testified  to  by  appellee  were 
verba  de  futuro;  in  other  words,  that  they  related  to  the 
future,  and  did  not,  of  themselves,  constitute  a  marriage; 
and  secondly,  that  the  cohabitation  which  succeeded  the 
conversation  in  relation  to  marriage,  must  be  presumed  to 
have  been  a  mere  continuance  of  the  prior  illicit  intercourse, 
and  without  reference  to  the  prior  agreement  of  the  parties, 
or  in  consequence  of  it.  If  the  first  proposition  is  unsound, 
viz.,  that  the  words  used  were  used  in  reference  to  a 
future  time,' then  the  entire  superstructure  of  the  ai^ument. 
based  on  that  premise,  falls  to  the  j;round.  Bishop  says : 
'An  executory  contract  of  marriage  is  a  mutual  promise  of 
the  parties  to  intermarry  in  the  future;  one  executed,  is 
their  agreement  in  due  form,  to  be  thenceforward  husband 
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and  wife."  Bishop  on  Marriage  and  DivorcOi  Sec.  10,  £d. 
1891. 

The  same  author  says:  "Or  it  is  suffloient  that  the 
parties,  in  language  mutually  understood,  or  in  any  way 
declaratory  of  intention,  accept  each  other  as  husband  and 
wife.  Even,  says  Swinburne,  if  the  words  do  not  of  their 
natural  meaning  ^  conclude  matrimony,'  yet,  if  the  parties 
intend  it  and  this  appears,  ^  they  are  inseparable  man  and 
wife,  not  only  before  Ood,  but  also  before  man.' "  lb..  Sec. 
320.  The  text  last  quoted  is  cited  with  approval  in  Dicker- 
son  y.  Brown,  49  Miss.  357. 

It  is  a  familiar  and  fundamental  rule  of  construction,  that 
"it  is  the  duty  of  the  court,  when  it  is  practicable  to  do  so, 
to  discover  and  give  effect  to  the  intention  of  the  parties,  so 
that  performance  of  the  contract  or  other  instrument  may 
be  enforced  according  to  the  sense  in  which  it  was  mutually 
understood  at  the  time  it  was  made,  and  greater  regard  is 
had  to  the  dear  intent^  when  ascertamed^  than  to  amy  partio- 
tdar  words  which  may  ha/oe  been  used  in  the  expression  qf 
that  intent:'    Field  v.  Leiter,  118  111.  17,  26. 

This  rule  of  construction  is  referred  to  because  appellant's 
counsel  apparently  relies  on  the  fact  that  some  of  the  verbs 
in  the  interview  between  the  parties  are  in  the  future  tense. 
But :  Qui  haeret  in  litera  haeret  in  cortice.  Now  what  was 
the  intention  and  what  the  mutual  underAanding  of  the 
parties  in  the  present  case,  at  the  time  of  the  interview  tes- 
tified to  by  appellee?  In  the  first  place,  the  appellant  had 
proposed  marriage  to  the  appellee,  and  requested  her  to  con- 
sider the  proposal,  which  it  seems  she  did  for  about  a  month's 
time,  at  the  end  of  which  time,  he  came  to  her  and  asked 
her  if  she  would  accept  him  as  her  husband,  saying  that  she 
had  promised  to  consider  it,  and  that  he  wanted  it  settled ; 
she  said  yes,  but  thinking  that  some  ceremony  was  neces- 
sary, said,  *•  Who  will  we  get  to  marry  us  ? "  To  which  he 
answered  that  no  ceremony  was  necessary,  etc.,  adding  ^'  I 
agree  to  take  you  as  my  wife,  and  then  we  will  be  husband 
and  wife,"  and  he  then  gave  her  a  ring,  and  she  says  she 
consented.    That  appellant  intended  that  appellee  should 
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understand  that  what  had  transpired  between  him  and  her 
at  that  interview  constituted  marriage  between  them,  is  too 
clear  to  require  argument.  She  must  have  so  understood 
appellant,  and  could  not,  after  that  interview,  have  reason- 
ably expected  any  future  ceremony. 

The  conduct  of  the  parties  immediately  after  the  inter- 
view, in  removing  into  another  and  apparently  respectable 
house,  thus  effecting  a  complete  change  in  appellee's  mode 
of  life,  the  introduction  by  appellant  of  appellee  to  others 
as  his  wife,  his  speaking  of  her  and  addressing  letters 
to  her  as  such,  are  all  evidence  tending  to  prove  that  it 
was  their  mutual  understanding  that  they  were  lawfully 
married. 

It  is  a  most  pregnant  circumstance  that,  after  the  birth 
of  the  child,  he  informed  his  friends  of  it,  as  shown  by  his 
letter  of  July  21,  1896.  He  says :  "  Every  one  I  have  told 
is  pleased  about  the  little  boy."  He  had,  apparently,  been 
circulating  the,  to  him,  joyful  news.  It  is  not  in  accoixi- 
ance  with  common  experience  that  the  father  of  an  ille- 
gitimate child  who  is,  in  law,  nullhts  filiua^  is  so  prompt  to 
publish  the.  paternity  of  the  child,  or  to  manifest  pride  in 
the  circumstance.  But  even  though  it  should  be  conceded 
that  appellee  can  only  claim  a  marriage  ^^  verba  defui/wto 
cum  oopuUiy  yet,  we  are  of  opinion  that  the  evidence  shows 
a  change  in  tlTe  minds  of  the  parties,  their  mode  of  life,  and 
their  relation  each  to  the  other,  suflBcient  to  rebut  the  pre- 
sumption that  their  intercourse,  subsequent  to  the  date  of 
the  alleged  marriage,  was  a  mere  continuance  of  the  prior 
illicit  intercourse.  Bishop,  commenting  on  this  presump- 
tion, says :  "  Slight  circumstances  may  show  (the  slightest 
ought,  within  a  rule  considered  in  the  last  chapter,  to  be 
pressed  into  this  service)  a  change  in  the  minds  of  the  par- 
ties respecting  their  connection,  resulting  in  the  presump- 
tion of  marriage,  though  the  intercourse  was  willfully  illicit 
at  first."    1  Bishop  on  Marriage  and  Divorce,  Sec.  966,  Ed. 

1891. 

The  same  author  disputes  the  proposition  apparently 
assumed  in  some  of  the  cases,  that  marriage  can  not  be  pre- 
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samed  from  cohabitation  and  repate  when  the  cohabitation 
was  illicitly  begun*    lb.,  Sec.  977. 

Desertion,  as  alleged  in  the  bill,  was  abundantly  proved. 
We  are  of  opinion  that  the  allowance  of  alimony  is  war- 
ranted by  the  evidence,  and  is  reasonable* 

Decree  affirmed. 


A.  S.  Berkowsky  v.  James  J.  Cabin. 

1.  Landlord  and  Tbnant— J^ec<  of  Holding  Over  After  Expiration 
cf  Term. — If  a  tenant  holds  over  after  the  expiration  of  his  term,  the 
leasor  may  at  his  option,  either  treat  him  aa  a  trespasser  or  a  tenant  for 
another  year  upon  the  terras  of  the  prior  lease,  and  a  holding  oyer  by  a 
sob-tenant  is  in  legal  contemplation,  a  holding  over  by  the  lessee. 

2.  SxMEr—Preeumption  from  Holding  Over— How  Bebutted,— The 
legal  presumption  of  a  renewal  of  a  tenancy,  resulting  from  holding 
over,  can  not  be  rebutted  by  proof  of  a  contrary  intention  on  the  part  of 
the  tenant  alone. 

8.  £videncb — The  Court  Should  Be  Informed  as  to  What  is  Proposed 
to  Be  Proved  by  Secondary  Evidence. — When  secondary  evidence  is 
offered  as  to  the  contents  of  a  written  instrument,  it  is  clearly  necessary 
for  the  court  to  be  informed  in  advance,  what  is  proposed  to  be  proved, 
in  order  to  pass  intelligently  on  the  question  of  the  admissibility  of  the 
evidence,  and  if  this  is  not  done,  the  evidence  may  properly  be  excluded. 

Transeript,  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Hbnbt  V.  Freeman,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
October  11,  1807. 

Albbst  N.  Eastman,  attorney  for  appellant. 

Jambs  Fbakb  and  J.  Stork  an,  attorneys  for  appellee. 

Mb.  Presidino  JtrsnoB  Adams  deuvbrbd  thb  opinion  of 
THB  Court. 

m 

Appellee,  by  a  written  lease  of  date  April  23,  1895, 
demised  to  appellant,  for  one  year  from  May  1,  1895,  a 
four-story  and  basement  brick  building  known  as  number 
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217  West  Twelfth  street,  in  the  city  of  Chicago,  at  an 
annual  rental  of  one  thousand  and  eighty  dollars,  payable 
in  monthly  installments  of  ninety  dollars  each,  on  the  first 
day  of  each  and  every  month  of  the  term,  in  advance.  The 
appellant  sub-let  the  premises  to  other  persons,  who  con- 
tinued to  occupy  them  after  the  expiration  of  the  lease  and 
until  May  4,  1896.  Appellant's  counsel  admits  that  one  of 
them  is  still  in  possession. 

Appellee  brought  suit  before  a  justice  of  the  peace  for  the 
rent  for  April  and  May,  1896.  He  recovered  judgment  for 
the  April  rent  only,  and  appealed  to  the  Superior  Court, 
where  he  recovered  judgment  for  $145,  being  the  rent  for 
the  months  of  April  and  May,  1896,  less  the  sum  of  $35, 
which  appellee  collected  from  one  of  the  sub-tenants.  From 
the  latter  judgment  appellant  appealed  to  this  court. 

Appellant  admits  that  he  owes  the  rent  for  the  month  of 
April,  1896,  but  contends  that  he  does  not  owe  the  rent  for 
May,  1896. 

The  law  is  well  settled  that  if  a  tenant  holds  over  after 
the  expiration  of  his  term,  the  lessor  may,  at  his  option, 
either  treat  him  as  a  trespasser  or  a  tenant  for  another  year 
upon  the  terms  of  the  prior  lease;  also  that  a  holding  over 
by  a  sub-tenant  is,  in  legal  contemplation,  a  holding  over 
by  the  lessee.  Taylor  on  Landlord  &  Tenant,  8th  Ed.,  Vol. 
2,  Sec.  524;  Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151; 
Webster  v.  Nichols  et  al.,  104  111.  160,  173;  McKinney 
V.  Peck,  28  111.  174;   Dimock  v.  VanBergen,  12  Allen,  651. 

Appellant's  counsel  says  there  are  two  disputed  questions 
in  the  case;  first,  a  question  of  fact;  namely,  whether  Cahill, 
the  lessor,  had  notice  prior  to  April  30, 1896,  of  appellant's 
intention  not  to  retain  the  premises  after  May  1, 1896;  and, 
second,  a  question  of  law;  namely,  whether  the  trial  court 
erred  in  excluding  secondary  evidence  of  a  letter  claimed  to 
have  been  mailed  by  appellant  to  appellee  in  April,  1896. 
The  lease  from  appellee  to  appellant  contains  the  following 
provision :  "  Said  party  of  the  second  part  has  the  privilege 
to  occupy  the  above  described  premises  for  two  years  more, 
after  expiration  of  this  lease,  upon  the  same  terms  and  con- 
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dltions  contained  herein."  December  5,  1895,  appellant 
wrote  to  appellee>as  follows : 

^^  Dear  Sir :  Yon  wrote  me  a  short  time  ac:o  of  a  man  who 
wanted  to  rent  thQ  store  from  next  May.  I  am  sorry  I  did 
not  see  tbeman,  but  if  you  do  see  him,  you  can  rent  it  to  him, 
as  I  don't  think  I  will  keep  the  building  from  next  May,  so 
that  will  give  you  a  chance  to  rent  it  to  any  one  you  like, " 
etc. 

Appellant's  counsel,  who  is  evidently  most  solicitous  to 
exclude  appellant's  liability  for  two  years  from  April  30, 
1896,  contends  that  the  letter  above  quoted  is  evidence  of 
appellant's  intention,  at  the  time  the  letter  was  written,  not 
to  avail  of  the  privilege  to  occupy  the  premises  for  two 
additional  years,  and  in  this  we  agree  with  him.  Certainly, 
had  appellee,  on  receipt  of  the  letter,  demised  the  premises 
to  another,  from  May  1, 1896,  the  privilege  mentioned  would 
have  been  lost  to  appellant.  But  we  do  not  agree  with  the 
contention  of  appellant's  counsel  that  it  is  a  material  ques- 
tion in  the  present  case  whether  appellant  waived  the 
privilege  of  occupying  the  demised  premises  for  two 
additional  yea;rs.  That  is  not  a  question  presented  by  the 
record.  It  is  manifest  that  a  waiver  by  appellant  of  such 
privilege,  could  not  in  the  least  affect  his  liability,  at  com- 
mon law,  for  holding  over  after  the  expiration  of  the  term 
created  by  the  lease.  It  is  expressly  ruled  in  Clinton  Wire 
Co.  V.  Gardner,  «wpra,that "  the  legal  presumption,  from  the 
holding  over,  of  a  renewal  of  the  tenancy,  can  not  be  re- 
butted by  proof  of  a  contrarry  intention  on  the  part  of  the 
tenant  alone." 

Appellant's  counsel  gave  to  appellee's  counsel  the  follow- 
ing notice:  "You  are  hereby  notified  to  produce  upon  the 
trial  of  this  cause  the  letter  written  you  in  January,  another 
one  in  March,  1896,  relative  to  the  renting  of  premises  in 
controversy  herein,  and  any  and  all  other  papers  and  docu- 
ments in  relation  to  the  leasing  or  paying  of  rent  of  said 
premises."  Appellant  called  as  a  witness  E.  Berkowsky, 
his  son,  who  testified  that  within  the  first  ten  days  of  April 
he  wrote  for  his  father  two  letters  to  the  appellee,  addressed 
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thorn  to  him  at  his  residence, and  stampedand  mailed- them. 
The  produbtion  of  these  letters  was  called  for  on  the  trial. 
Appellee  denied  having  received  any  letter  written  in  April, 
or  any  letter  except  what  he  produced  on  the  trial,  and  his 
counsel  objected  on  the  ground  that  the  notice  did  not 
entitle  appellant  to  the  production  of  April  letters,  the  only 
letters  mentioned  in  the  notice  beinp^  one  in  January  and  one 
in  March,  1896,  and  that  the  language  ^'  all  other  papers 
and  documents,"  etc.,  was  too  vague,  and  could  only  be  held 
to  refer  to  papers  and  documents  other  than  letters,  and  the 
court  so  ruled. 

It  is,  to  say  the  least,  doubtful  whether  the  notice  was 
sufficient  to  entitle  appellant  to  the  production  by  appellee 
of  any  letters  except  those  mentioned  in  the  notice,  or  to 
give  secondary  evidence  of  the  contents  of  other  letters.  The 
rule  with  regard  to  such  notice  is  thus  stated  by  Oreenleaf : 
^*  It  must  describe  the  writing  demanded,  so  as  to  leave  no 
doubt  that  the  party  was  aware  of  the  particular  instru- 
ment intended  to  be  called  for."  Qreenleaf  on  Ev.,  Vol.  1, 
Sec.  662. 

We  deem  it  unnecessary,  however,  to  pass  on  the  question 
of  the  sufficiency  of  the  notice  to  entitle  the  appellant  to 
the  production  of  the  letters  claimed  to  have  been  mailed 
to  appellee  in  April,  for  the  following  reasons :  Appellant's 
counsel  asked  the  witness,  E.  Berkowsky,  this  question: 
**  Now, what  did  you  state  in  the  letters  you  wrote  in  April  ?  " 
an  objection  to  which  was  sustained  by  the  court.  Appel- 
lant's counsel  made  no  statement  as  to  what  appellant 
claimed  was  contained  in  the  alleged  April  letters  or  either 
of  them,  nor  did  he  offer  to  prove  that  they,  or  either  of 
them,  contained  anything  relevant  or  material  to  the  issues 
in  the  case.  This,  of  itself,  was  sufficient  reason  for  the 
exclusion  of  secondary  evidence  of  their  contents.  Had  the 
claimed  April  letters  been  produced,  it  would  have  been  a 
question  for  the  court,  on  inspection  of  the  letters,  whether 
they  were  relevant  and  material,  and  when  secondary  evi- 
dence was  offered,  it  was  clearly  necessary  for  the  court  to 
be  informed,  in  advance,  what  was  proposed  to  be  proved,  in 
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order  to  pass  intelligently  on  the  question  of  the  admissi- 
bility of  the  evidence.  GaflBeld  v.  Scot,  33  111.  App.  317; 
Ckx>k  V.  Haussen  et  al.,  51  lb.  269;  Chicago  &  A.  K  B.  Co. 
V.  Shenk,  131  IlL  283. 

Bat  on  the  hypothesis  that  the  April  letters  expressly 
notified  the  appellee  that  appellant  waived  the  privilege 
granted  b}'  the  lease,  and  that  he  would  surrender  the 
premises  at  the  expiration  of  his  term,  which  is  the  most 
favorable  view*  for  appellant,  and  goes  to  the  fall  extent 
now  claimed  by  his  counsel,  this  would  not  exclude  his  legal 
liability  consequent  to  his  holding  over  after  the  expiration 
of  his  term. 

The  judgment  is  affirmed. 


Chieago^  Bock  Island  &  Paeiflc  By.  Go.  v.  E.  £.  Kendall. 

1.  COMMOlf  Cabiuebs— W%«n  Liability  of,  Cecwef.— The  liability  of  a 
railroad  company  aa  a  common  carrier  of  freight  ceases  upon  the  delir- 
ery  of  the  car  containing  the  freight  on  its  side  track  in  the  usual  and 
oostomary  place  for  unloading  by  consignees,  if  delivery  at  some  other 
or  different  place  is  not  required  by  contract  or  custom. 

2.  Baick— Ab^ibe  of  Arrival  of  Freight  not  Necessary  to  Terminate 
lAabUiiy  of  Carrier  (u  Such, — Notice  to  a  consignee  of  the  arrival  of 
goods  is  not  necessary  to  change  the  liability  of  a  railroad  company  from 
that  of  a  carrier  to  that  of  a  warehouseman. 

8.  Bailmxnt— BurdCTi  of  Proof  Where  Oooda  are  Not  Returned,— 
Where  a  bailee  when  called  upon  for  articles  deposited  with  him, 
accounts  for  a  failure  to  deliver  them  by  showing  a  loss  by  some  violence, 
theft,  or  accident,  the  proof  of  negligence  or  want  of  due  care  is  thrown 
upon  the  bailor,  and  the  bailee  is  not  bound  to  show  affirmatively  that 
he  used  reasonable  care. 

Transerlpt,  firom  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Thomas  G.  Windbs,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Reversed  and  remanded. 
C^inion  filed  October  11,  1897. 

Waltbb  W.  Boss,  attorney  for  appellant;  Robebt  Mathkb 
and  W.  T.  Baitkin,  of  coonsel. 
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Bishop  &  Lockwood,  attorneys  for  appellee. 

Per  Curiam. 

This  was  an  action  brought  by  appellee,  as  owner,  against 
appellant  as  carrier  or  bailee  of  certain  hay.  The  hay 
was  shipped  over  appellant^s  road,  arrived  at  point  of  des- 
tination, and  was  there  destroyed  by  fire  before  it  was 
received  by  appellee.  Upon  its  arrival  it  was  placed  by 
appellant  upon  a  ^^  team  track,"  which  was  shown  to  be  the 
usual  place  of  delivery  in  the  course  of  like  previous  ship- 
ments, when  no  specific  place  of  delivery  was  pointed  out, 
and  none  was  in  this  instance. 

The  consignment  consisted  of  two  cars  of  hay,  and  upon 
the  placing  them  upon  this  team  track,  they  were,  while  still 
upon  tracks  owned  by  appellant,  yet  subject  to  the^  taking 
and  unloading  at  any  time  by  appellee. 

The  cars  were  placed  upon  the  team  track  at  about  nine 
A.  M.,  and  they  were  destroyed  by  a  fire,  which  started  some 
blocks  away,  at  about  five  p.  k.  of  the  same  day. 

Upon  this  state  of  facts  it  would  seem  that  the  liability 
of  appellant  as  a  carrier  had  ended,  and  that  it  had  become 
simply  a  warehouseman.  Gregg  v.  111.  Central  R.  E.  Co., 
U7  111.  650. 

No  notice  of  arrival  was  necessary  to  be  given  appellee 
in  order  to  change  the  liability  from  that  of  carrier  to  that 
of  warehouseman.    111.  Central  R.  R.  v.  Carter,  165  111.  570. 

The  question  presented  is,  therefore,  whether  the  appel- 
lant was  guilty  of  such  negligence  as  would  constitute  a 
breach  of  its  duty  as  a  warehouseman;  and  in  disposing  of 
this  question  it  becomes  necessary  to  determine  upon  whom 
the  burden  of  proof  rested;  for  the  record  is  wanting  in 
evidence  showing  or  tending  to  show  what  watchmen,  if 
any,  were  employed  by  appellant,  to  protect  its  own  prop- 
erty and  that  held  by  it  as  bailee,  from  such  dangers.  If 
it  could  be  determined  from  the  record  whether  proper 
watchman-service  was  provided,  and  when  the  danger  first 
became  known  to  appellant  through  its  watchman,  its 
liability  or  non-liability  arising  from  subsequent  conduct 
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could  be  measured  by  settled  rules.  Leek  v.  Maestaer,  1 
Campb.  138. 

In  the  absence  of  any  such  evidence,  it  remains  to  inquire 
as  to  whose  duty  it  was  to  have  presented  it,  viz.,  whether 
it  was  the  duty  of  the  plaintiff  (appellee)  to  present  evi- 
dence to  show  negligence  of  its  bailee,  or  the  duty  of  defend- 
ant (appellant)  to  excuse  itself  from  a  burden  cast  upon  it 
by  the  law  upon  failure  to  deliver  the  property. 

There  has  been  a  very  decided  conflict  in  the  authorities 
upon  the  question  of  burden  of  proof  in  this  class  of  cases. 
Story  on  Bailments,  par.  410,  page  864,  and  notes  following 
on  page  366. 

^^  The  decisions  in  England  and  in  some  of  the  United 
States  favor  putting  the  burden  of  proof  on  the  bailor 
throughout  to  prove  negligence  in  his  bailee.  *  *  « 
But  it  should  be  added  that  on  the  other  hand  the  supreme 
tribunals  of  several  leading  States  justify  *  *  *  the 
statement  that  when  property  placed  in  a  bailee's  hands  in 
good  condition  is  returned  by  him  badly  damaged,  or  not 
returned  at  all,  the  burden  is  upon  himself  of  showing  that 
such  diligence  was  exercised  as  the  bailment  required." 

The  Supreme  Court  of  Massachusetts  in  Willett  v.  Rich, 
142  Mass.  356,  repudiates  the  theory  of  a  shifting  of  the 
burden,  and  asserts  the  English  doctrine,  saying:  ^*We 
understand  the  doctrine  to  be  well  settled  in  this  Common- 
wealth, that  the  burden  of  proof  never  shifts;  and  we  think 
that  ♦  *  ♦  the  burden  to  show  negligence  \V^  Upon 
the  plaintiffs  from  the  beginning  and  remained  upon  them 
throughout  the  trial." 

Our  own  Supreme  Court  in  Bennett  v.  O'Brien,  37  111. 
250,  a  case  where  the  bailment  was  gratuitous,  held  that 
the  burden  was  upon  the  bailee. 

And  in  Cumins  v.  Wood,  44  111.  416,  and  Funkhouser 
V.Wagner,  62  111.  69,  the  court  extended  the  doctrine  to 
cover  cases  of  bailment  for  hire. 

In  Cumins  v.  Wood,  the  court  say:  "The  only  ques- 
tion of.  law  in  this  record  is,  as  to  where  lies  the  burden  of 
proof  as  to  the  fact  of  negligence  in  an  action  brought  by  a 
bailor  against  a  bailee,  in  whose  hands  the  goods  have  suf- 
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fered  injury.  The  counsel  for  appellants,  while  admitting 
the  authorities  to  be  in  conflict,  insist  that  the  weight  of 
authority  would  throw  the  burden  on  the  bailor.  We  held 
the  opposite  rule  to  be  the  more  reasonable  one  in  Bennett 
V.  O'Brien,  37  111.  250,  and  we  are  not  inclined  to  depart 
from  that  decision.  In  the  present  case,  perhaps  the  pre- 
sumption of  negligence  was  sufficiently  rebutted  by  the 
evidence  in  regard'  to  the  fire,"  etc. 

The  qualification  suggested  by  the  last  sentence  is  in 
accord  with  the  rule  as  laid  down  in  Kent's  Com.,  Yol.  II, 
587,  viz.:  ^^  The  bailee,  when  called  upon  for  the  article 
deposited,  must  deliver  it,  or  account  for  his  default 
by  showing  a  loss  of  it  by  some  violence,  theft  or 
accident.  When  the  loss  is  shown,  the  proof  of  neg- 
ligence, or  want  of  due  care,  is  thrown  upon  the  bailor, 
and  the  bailee  is  not  bound  to  prove  affirmatively  that  he 
used  reasonable  care." 

In  the  case  under  consideration  the  fact  of  the  fire  appear- 
ing, and  that  appellant  was  in  no  manner  responsible  for  its 
origin,  the  burden  was  then  upon  appellee  to  shoAV  affirma- 
tively that  appellant  was  guilty  of  negligence  in  order  to 
establish  liability. 

And  this  results  whether  the  English  doctrine  be  applied 
or  the  contra  doctrine  with  the  qualification  ei^pressed  in 
Cumins  v.  Wood,  supra^  and  directly  applicable  to  this  case. 

The  burden  resting  upon  appellee  to  show  negligence, 
and  no  such  showing  having  been  made,  the  verdict  waa 
unsupported  and  should  have  been  set  aside. 

Judgment  reversed  and  cause  remanded. 

Mr.  Justice  Windes  took  no  part  in  this  decision. 


Great  Northern  Hotel  Go.  v.  John  Leopold. 

1.  Master  and  Servant— TTTi^n  Contract  of  Employment  for  One 
Month  is  Implied, — A  contract  of  employment  at  a  certain  rate  per  month 
implies,  in  the  absence  of  proof  of  other  terms,  a  hiring  for  one  month  at 
leaatb 
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2.  Samb— Af^om^t  Fee$  to  Servant  Suing  for  Wtigea,— The  act 
proTidixig  for  attoraey's  fees  when  an  employe  brings  euit  for  wages 
owing  according  to  the  terms  of  an  employment,  does  not  apply  when 
the  employe  sues  for  damages  for  a  wrongful  discharge. 

8.  SAMK-^Special  Finding  Required  When  Attomey'e  Fees  are 
ClaimecL — ^Under  the  act  providing  for  attorney's  fees,  when  a  servant 
sues  for  waices,  the  jury  must  find  specially  that  the  amount  sued  for  is 
"  earned  and  due,**  and  is  for  the  wages  of  such  servant. 

Traneeript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Thomas  Q.  Windss,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed  if  remittitur  be 
filed,  otherwise  reversed  and  remanded.    Opinion  filed  October  11, 1897. 

BusNHAH  &  Baldwin,  attorneys  for  appellants 
No  appearance  for  appellee. 

Per  Curiam. 

The  appellee  has  not  appeared  to  resist  this  appeal. 

As  appears  to  us  upon  an  ex  parte  showing,  he  has  recov- 
ered $25,  as  for  a  month's  %yao^es,  when  he  only  claimed  that 
he  had  earned  half  that  sum,  but  claimed  the  other  half  for 
being  wrongfully  discharged  before  his  term  «ras  out. 

The  case  was  tried  by  a  jury  whose  verdict  was : 

^  We,  the  jury,  find  the  issues  for  the  plaintiff,  and  assess 
the  plaintiff's  damages  at  the  sum  of  twenty-five  dollars 
($25)." 

The  dispute  on  the  trial  was  whether  he  was  employed 
for  a  month,  or  by  the  day  at  the  rate  of  $25  per  month. 

There  is  no  preponderance  of  evidence  against  the  verdict. 
At  the  rate  of  $25  per  month  implies — in  the  absence  of 
proof  of  other  terms — ^a  hiring  for  one  month  at  least. 
Beach  v.  MuUin,  34  N.  J.  L.  343. 

In  case  of  wrongful  discharge,  the  servant  is  entitled  to 
recover  as  damages  the  amount  of  a  month's  wages,  less 
wages  earned,  or  whicli  might  have  been  earned,  elsewhere. 
Mount  Hope  Cemetery  Ass'n  v.  Weidenmann,  139  111.  67. 

But  on  that  verdict  the  court  entered  judgment — not  only 
for  $25 — but  also  for  $  10  attorney's  fee.  This  was  error. 
World's  Col.  Ex.  v.  Thompson,  57  111.  App.  606. 


t 
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The  suit  was  not  for  wages  ''  earned  and  due  '^  within  the 
meaning  of  the  statute  (3  S.  &  C.  Stat.,  24^5,  par.  57), 
nor  was  there  any  finding  by  the  jury,  as  contemplated  by 
the  statute,  that  the  amount  of  the  verdict  was  for  wages 
"  earned  and  due." 

Upon  the  appellee  remitting  $10  within  ten  days  from  the 
filing  of  this  opinion,  the  judgment  will  be  affirmed  for  $25, 
appellant  to  recover  all  its  costs  in  this  court,  appellant  to 
recover  nd  other  costs;  otherwise,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judge  WiNDBs  took  no  part  in  the  decision  of  this  case. 
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99    ^1551        1.    PomrrvE    DAUKOEa— Trespassers  by  Batiflcation,— "Where  sev- 

eral  are  held  jointly  liable  for  a  trespass,  some  by  reason  of  participation 

and  others  by  reason  of  ratification  only,  no  punitive  damages  can  be 

awarded  as  against  such  as  are  liable  only  because  of  their  ratificadon 

after  the  act. 

2.  EvihESCR— Of  Subsequent  Trespasses,— -Evidence  tending  to  show 
a  subsequent  trespass  is  inadmi^ible  where  it  does  not  appear  that  all 
of  the  defendants  were  parties  to  the  second  or  subsequent  trespass. 

8.  Appearance— TTTien  WrongfuUy  j&nfcred.— Where  the  appearance 
of  a  defendant,  not  served  with  process,  has  been  entered  and  a  plea 
filed  for  him  without  his  authority  or  knowledge,  such  defendant,  upon 
motion  supported  by  proofs,  should  be  allowed  to  withdraw  such  appear- 
ance and  plea. 

Trespass,  quare  ctausumfregii.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Reversed  and  remanded.  Opinion  filed 
November  2, 1897. 

Wilbur  &  Hauze,  attorneys  for  plaintiffs  in  error,  eon- 
tended  that  where  two  are  defendants  in  action  of  trespass 
to  property,  and  one  is  chargeable  with  malice  or  reckless- 
ness, and  the  other  not,  exemplary  damages  can  not  be 
awarded  against  both.  Becker  v.  Dupree,  75  111.  167; 
Grand  v.  Van  Vleck,  69  111.  478;  Pardridge  v.  Brady,  7 
111.  App.  639. 
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It  is  held,  when  only  one  of  two  or  more  defendants, 
joint  wrongdoers,  acted  in  such  a  way  as  to  render  himself 
liable  to  exemplary  damages,  the  plaintitf  may  have  judg- 
ment against  him,  but  in  the  case  of  McCarthy  v.  DeArmit, 
99  Pa.  St.  63,  it  was  held  that  if  one  of  the  defendants  was 
not  liable  to  exemplary  damages  none  could  be  given.  If 
defendant  acted  in  good  faith,  such  as  acting  under  advice, 
he  can  not  be  made  liable  to  exemplary  damages.  Sedg- 
wick on  Damages,  YoL  1,  382. 

As  to  the  relation  of  court  and  jury  in  awarding  exem- 
plary damages,  whether  there  is  any  evidence  to  justify 
the  assessment  of  exemplary  damages  is  a  question  for  the 
court,  and  if  there  is  none,  it  is  error  to  submit  the  ques- 
tion of  exemplary  damages  to  the  jury.  Selden  v..  Cash- 
man,  20  Cal.  56;  1  Sedgwick  on  Damages,  546,  and  notes. 

John  W.  Byaic,'  attorney  for  defendant  in  error. 

The  taking  of  a  bill  of  exceptions  is  a  general  appearance 
in  a  case.    Young  v.  Kankin,  4  How.  (Miss.)  27. 

The  prosecution  of  an  appeal  by  a  defendant  not  sum- 
moned, and  who  did  not  appear,  is  an  appearance  to  the 
action.  Allen  v.  Brown,  4  Mete.  (Ky.)  342 ;  Gill  v.  John- 
son's Adm'rs,  1  Mete.  (Ky.)  649. 

The  prosecution  of  a  writ  of  error  is  an  appearance  which 
operates  to  cure  a  defective  service  or  return.  Bustamente 
V.  Bescher,  43  Miss.  172. 

Mr.  Justios  Seabs  delivered  the  opinioit  of  the  Court. 

This  is  an  action  of  trespass  qtiare  daitaum  f  regit  brought 
by  Hoffman,  defendant  in  error,  against  Adams,  Douglas 
and  Marriott,  plaintiffs  in  error. 

The  trial  resulted  in  verdict  and  judgment  against  all  the 
plaintiffs  in  error  for  the  amount  of  $5,000. 

It  seems  probable,  if  not  certain,  from  the  evidence,  that 
the  verdict  was  to  a  considerable  extent  for  smart  monev. 

The  sixth  instruction  given  for  the  plaintiff  in  the  trial 
court,  informed  the  jury  in  effect  that  if  they  found  the  tres- 
pass to  have- been  committed  under  such  circumstances  as 
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evinced  a  disposition  on  the  part  of  defendants  (there)  to 
maliciously  and  wantonly  and  willfully  commit  the  same, 
then  exemplary  damages  might  be  awarded  by  way  of  pun- 
ishment. 

The  evidence  was  such  as  to  leave  it  a  matter  of  grave 
doubt  whether  any  of  the  defendants,  save  Marriott,  partici- 
pated in  the  actual  force,  or  had  any  knowledge  of  or  con- 
nection with  it  until  after  it  had  been  committed* 

The  special  findings  of  the  jury  were  inconsistent  and  con- 
flicting, but  by  one  of  them  the  jury  found  that  Marriott 
was  the  one  of  the  defendants  in  trial  court  who  had  actually 
participated  in,  advised  or  counseled  the  trespass,  and«  by 
exclusion,  indicated  a  finding  that  the  other  defendants  did 
not  so  participate,  advise  or  counsel.  By  another  finding 
they  determined  that  after  the  trespass  had  been  committed, 
^^  the  defendants  "  ratified  the  same. 

In  view  of  the  evidence  and  of  these  special  findings,  and 
of  the  submission  to  the  jury  of  the  question  of  punitive 
damages,  it  is  complained  by  plaintiffs  in  error  that  the  court 
erred  in  giving  certain  instructions  for  defendant  in  error, 
plaintiff  in  the  trial  court,  particularly  the  second  and  eighth. 
These  instructions  announce,  in  effect,  the  proposition  that 
they  who  ratify  a  trespass,  the  actual  commission  of  which 
they  have  neither  authorized,  advised,  or  in  any  way  par-, 
ticipated  in,  are  yet,  by  reason  of  such  ratification,  liable  to 
the  same  extent  as  is  the  one  whose  trespass  they  have  rati- 
fied.   They  are  in  part  as  follows : 

"And  the  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  trespass  alleged  in  the  plaintiff's 
declaration  was  committed  by  some  person  or  persons  pro- 
fessing to  act  for  and  in  the  interest  of  the  defendants  in 
the  absence  of  the  plaintiff  and  against  his  will,  and  removed 
the  plaintiff's  effects  from  the  rooms  in  question  against  the 
will  of  the  plaintiff,  without  legal  authority  so  to  do,  and, 
further,  that  immediately  after  all  this  had  been  done,  the 
defendants,  knowing  the  facts,  went  in,  and  by  themselves, 
or  their  agents,  took  possession  of  the  premises,  and  retained 
such  possession,  this  would  in  law  be  a  ratification  by  the 
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defendants  of  the  acts  of  such  other  parties,  and  they  would 
be  liable  therefor  to  the  same  extent  as  though  they  had 
participated  in  the  acts  of  such  other  party  or  parties." 

The  instruction  quoted  and  another  substantially  like  it, 
the  second,  directed  the  jury  incorrectly  as.to  the  law.  It  is 
well  settled  that  where  several  are  held  jointly  liable  for  a 
trespass,  some  by  reason  of  participation  and  others  by 
reason  of  ratification  only,  no  punitive  damages  can  be 
awarded  as  against  such  as  are  liable  only  because  of  ratifi- 
cation after  the  act,  and  a  verdict  in  such  case,  which  assesses 
punitive  damages  against  all,  is  bad.  Grund  v.VanVleck, 
159  111.  478;  Pard ridge  v.  Brady,  7  ill.  App.  639. 

Ifor  can  we  view  this  error  as  cured  by  the^iving  of  the 
ninth  instruction  for  plaintiffs  in  error. 

From  the  evidence  and  verdict  here,  it  would  seem  that 
the  instructions  complained  of  were  not  only  likely  to,  but 
probably  did,  work  prejudice  to  certain  of  the  plaintiffs  in 
error. 

It  is  also  claimed  that  evidence  was  admitted  tending  to 
show  a  subsequent  trespass  not  participated  in  by  all  of  the 
defendants.  There  can  be  no  question  as  to  the  rule  that 
sach  evidence  would  be  inadmissible  when  it  did  not  appear 
that  all  of  the  defendants  were  parties  to  the  second  trespass. 
Gray  v.  Waterman,  40  111:  523. 

And  if  it  be  a  matter  of  contested  fact  as  to-  whether  all 
of  the  defendants  did  or  did  not  participate  in  the  second 
trespass,  the  jury  should  be  instructed  as  to  the  law  govern- 
ing them  in  that  behalf,  so  that,  if  they  found  that  part  only 
of  the  defendants  were  connected  with  the  second  trespass, 
they  might  be  directed  to  disregard  all  evidence  touching 
such  trespass.  No  such  instruction,  however,  was  presented 
by  counsel  to  the  trial  court. 

The  admission  in  evidence  of  a  receipt  signed  by  one  of 
the  defendants  in  the  trial  court,  is  assigned  as  error.  It  is 
as  follows :  "  Saturday,  October  29th.  Received  W.  M. 
Major  $25.50.    For  seventeen  Siphons.    F.  A.  Marriott." 

We  think  the  receipt  was  properly  admitted.  It  bore 
upon  the  question  of  the  business  carried  on  by  the  defend- 
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ant  in  error,  and  the  question  of  date  \v;as  properly  submitted 
to  the  jury. 

The  court  properly  refused  the  10th,  11th,  12th,  13th, 
14th  and  15th  instructions  asked  by  plaintiffs  in  error,  as 
whatever  of  them  was  correct  had  been  sufficiently  covered 
by  other  instructions  given. 

Before  the  trial  of  the  cause  a  motion  was  made  on  behalf 
of  Douglas,  one  of  the  defendants  in  the  trial  court,  by  the 
attorneys  who  had  entered  his  appearance,  for  leave  to 
withdraw  his  appearance  and  plea.  The  motion  was  sup- 
ported by  affidavits  showing  that  the  entry  of  his  appearance 
and  the  filing  of  his  plea  were  without  authority  from  him, 
and  that  he  was  not  served  with  process,  and  was  not  aware 
that  any  such  appearance  had  been  entered  or  plea  filed  until 
after  trial.  The  motion  was  passed  upon  by  a  branch  of  the 
court  other  than  the  trial  judge,  and  denied,  and  was  again 
presented  and  denied  at  the  trial.  There  is  no  assignment 
of  error  by  Douglas,  but  inasmuch  as  the  Mtention  of  the 
court  is,  called  to  this  motion  by  the  briefs  of  counsel,  and  as 
the  cause  must  be  submitted  to  another  jury,  we  deem  it 
proper  to  indicate  that  in  the  opinion  of  the  court  this 
motion  should  have  been  allowed.  Leslie  v.  Fischer,  62  111. 
118. 

For  the  error  in  giving  the  instructions  noted,  the 
judgment  is  reversed  and  the  cause  remanded. 


Edgar  B.  Tolman  v.  Harry  G.  Roberts^  Trustee. 

1.  Trials— J««ue8  of  Fact  Found  by  the  Court— The  finding  of  the 
court  upon  issues  of  fact  will  not  be  disturbed  upon  review  unless  the 
reviewing  court  can  say  that  there  has  been  palpable  error  in  weighing 
the  conflicting  testimony,  and  that  the  finding  is  not  supported  by  evi- 
dence. 

2.  Sauk— Trials  by  the  CourtSufflciency  of  the  Evidence,— In  trials 
by  the  court  without  a  jury,  if  the  evidence  is  such  as  to  have  sustained 
a  verdict  by  a  jury  upon  the  issue  involved,  it  will  be  regarded  as  suffi- 
cient to  sustain  tlie  findings  of  the  trial  judge. 
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3.  Propositions  op  iJLW-^ubetiiuti'ng  the  Belief  of  tlte  Parties  for 
their  Actioti, — A  proposition  of  law  which  substitutes  the  belief  of  tbe 
parties  for  their  action  is  properly  refused. 

Assumpsit^  upon  a  promissory  note.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  No- 
Tember  2,  1897. 

John  Mayo  Palmer  and  Joseph  B.  Mann,  attorneys  for 
plaintiff  in  error,  contended  that  under  our  statute  provid- 
ing for  a  defense  of  the  failure  or  want  of  consideration,  the 
common  law  rule  against  receiving  parol  evidence  to  varv 
the  terms  of  a  written  contract,  has  no  application,  and  the 
door  is  thrown  open  to  disclose  the  whole  truth  about  the 
consideration.  Great  Western  Ins.  Co.  v.  Bees,  29  111.  272; 
Gage  V.  Lewis,  68  III.  604;  Mann  v.  Srayser,  76  111.  865; 
Broadwell  v.  Sanderson,  29  111.  App.  384;  Peterson  v.  John- 
son, 22  Wis.  21. 

Matz,  Fischer  &  Boyden,  attorneys  for  defendant  in  error. 

No  rule  is  more  elementary  than  that  when  parties  have 
put  their  engagements  in  writing,  and  without  any  uncer- 
tainty as  to  the  extent  of  the  engagements,  it  is  conclusively 
presumed  that  the  entire  engagements  of  the  parties  were 
reduced  to  writing.  Union  Nat.  B.  v.  Louisville,  N.  A.  & 
C.  Ry.  Co.,  145  111.  208;  Lattin  v.  Howe,  112  111.  253; 
Heisen  v.  Heisen,  145  111.  658. 

Mhl  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  upon  a  promissory  note.  The  de- 
fense was  failure  of  consideration,  which  was  pleaded  as 
partial  and  total.  The  cause  was  submitted  to  the  trial 
court  without  a  jury,  and  a  finding  and  judgment  resulted 
for  defendant  in  error,  plaintiff  in  trial  court. 

The  errors  assigned  and  urged  are  the  refusing  of  the  5th 
and  9th  of  the  propositions  of  law  proffered  by  plaintiff  in 
error,  and  that  the  finding  of  the  court  was  against  the  evi- 
dence. 
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The  pleas  alleo^e  that  the  note  (with  other  notes)  was  given 
in  accordance  with  the  terras  of  a  written  contract  for  the 
purchase  of  certain  mines  and,  among  other  things,  of  ex- 
tracted ore  by  the  plaintiff  in  error  from  defendant  in  error, 
and  that  the  ore  purchased  was  in  large  part  never  delivered, 
and  hence  the  consideration  failed.  The  contract,  which 
was  set  forth  in  these  pleas  and  introduced  in  evidence, 
was  as  follows : 

"  Know  all  men  by  these  presents :  That  the  Syndicate 
Mining  and  Smelting  Company,  in  consideration  of  the  sura 
of  $100,000,  to  wit,  paid  by  Edgar  B.  Tolman,  has  sold  to 
said  Edgar  B.  Tolman  all  right,  title  and  interest  of  the 
said  Syndicate  Mining  and  Smelting  Company  to  the  follow- 
ing described  property,  to  wit:  Two  (2)  silver  mines  known 
as  the  Socobon  and  Las  Juntas  mines,  in  the  district  of 
Guadalupe  y  Calvo,  in  the  State  of  Chihuahua,  Mexico,  and 
all  accessories,  machinery,  tools,  implements,  including  one 
twenty-ton  "Water  Jack  Smelter,"  one  Pel  ton  wheel  and 
blower,  one  steam  engine  and  boiler,  six  furnaces,  blacksmith 
shop  building,  tools,  machinery,  carpenter  shop,  store  build- 
ing, office,  store  and  living  rooms,  stock  of  merchandise,  power 
house  and  contents,  burglar  proof  safe,  all  mules  and  pack 
saddle  equipments  of  said  company  now  remaining  on  hand, 
the  number  of  which  can  not  be  definitelv  stated,  all  the  ore 
already  mined  from  either  of  said  mines,  and  sacked  and 
stored;  all  the  silver  bullion  now  on  hand  at  said  mining 
camp  or  elsewhere  reduced  from  any  of  the  ore  taken  from 
said  mines  or  either  of  them,  and  all  chattels,  property  or 
rights  appertaining  to  said  mines  or  mining  business,  or 
stock  of  merchandise  connected  there Avith;  meaning  to  sell 
to  said  Tolman  all  the  property,  real  or  personal,  belonging 
to  said  company,  transferred  to  them  by  said  deed  of  con- 
veyance from  one  Gad  Freeman  and  Austin  B.  Eeeve,  trus- 
tee, on  the  25th  of  April,  A.  D.  1891;  the  intention  of  this 
conveyance  being  to  put  said  Tolman  in  said  possession  of  all 
property  and  rights  now  owned  by  the  said  Syndicate  Min- 
ing and  Smelting  Company,  free  and  clear  of  all  debts 
at    any  time  incurred  by  said  company.    It  is,  however, 
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expressly  a^rreed  that  said  Syndicate  Mining  and  Smelting 
Company  retains  a  vendor's  lien  upon  all  of  said  property 
for  $53,500,  being  the  balance  due  from  said  Tolman  upon 
the  consideration  first  mentioned,  and  for  which  the  said 
Tolman  made  and  executed  and  delivered  to  said  Syndicate 
Mining  and  Smelting  Company  two  certain  promissory 
notes  in  the  aggregate  sum  of  $53,500,  dated  March  16th, 
1892,  payable  to  the  order  of  H.  C.  Roberts,  trustee,  one 
for  $10,000,  and  one  for  $43,500,  due  and  payable  on  or  be- 
fore one  year  after  date,  which  said  Tolman  covenants  and 
agrees  to  pay  at  maturity. 
(Signed)   The  Syndicate  Mining  and  Smeltino  Company, 

By  Andrew  L.  Steele,  President. 

Edqak  B.  Tolman.  [Seal.] 

Attest: 

EnoENE  C.  Bates,  Secretary.     [Seal.] 

It  is  claimed  by  plaintiff  in  error  that  this  written  contract 
does  not  express  all  of  the  agreements  between  the  parties, 
and  that  there  was  a  parol  agreement  which  should  be  taken 
together  with  the  contract  in  writing,  to  the  effect  that  the 
amount  of  extracted  ore  at  the  place  of  delivery  and  covered 
by  the  conveyance,  was  substantially  all  that  had  been  seen 
there  by  Mr.  Tolman,  plaintiff  in  error,  when  he  visited  and 
inspected  the  mines  some  two  years  previous  to  the  purchase, 
less  some  small  amount  used  in  smelting  experiments.  There 
is  evidence  to  show  that  the  amount  of  ore  which  was 
actually  at  the  place  of  delivery  at  the  time  of  the  sale,  and 
afterward  delivered  to  the  purchaser,  was  considerably  less 
than  the  amount  seen  there  by  Mr.  Tolman  two  years  before, 
and  was  of  comparatively  insignificaht  value.  The  contract 
of  sale  was  made  in  Illinois,  and  the  property  and  place  of 
delivery  were  in  Mexico. 

The  court  held  that  evidence  was  admissible  to  show 
what  the  parol  agreement  was  in  connection  with  this  writ- 
ten contract,  and  substantially  all  the  evidence  proffered  by 
plaintiff  in  error  in  this  behalf  was  admitted.  It  is  needless 
to  discuss  the  admissibility  of  this  evidence — whether  the 
contract  did  in  terms  include  all  the  undertaking  of  the  par- 
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ties,  SO  that  it  might  not  be  affected  by  parol,  or  whether 
the  alleged  parol  agreement  was  by  any  one  empowered  to 
bind  the  defendant  in  error,  for  in  no  event  could  plaintiff 
in  error  complain  of  the  ruling  in  this  behalf. 

An  issue  of  fact  was  presented  by  the  testimony  of  the 
various  witnesses,  as  to  whether  there  was  any  contract  by 
parol  as  to  the  amount  of  the  ore  conveyed,  or  as  to  the 
amount  conveyed  being  substantially  the  same  as  that  pre- 
viously seen  by  Mr.  Tolman. 

It  is  the  rule  that  the  finding  of  the  court  in  passing  upon 
such  issues  of  fact  will  not  be  disturbed  upon  review  unless 
the  reviewing  court  can  say  that  there  has  been  palpable 
error  in  weighing  the  conflicting  testimony,  and  that  the 
finding  is  not  supported  by  evidence.  If  the  evidence  is 
such  as  to  have  sustained  a  verdict  by  a  jury  upon  such  issue 
it  will  be  regarded  with  quite  as  much  consideration,  and  as 
sufficient  to  sustain  the  finding  of  the  trial  judge.  Story  v. 
Springer,  155  111.  30. 

And  the  same  presumptions  attach  to  sustain  such  finding 
of  the  court  as  would  to  the  verdict  of  a  jury.  Claybaugh 
V.  Hennessy,  21  111.  App.  124. 

And  it  will  be  presumed  that  the  finding  was  upon  those 
issues  upon  which  the  evidence  would  sustain  it.  Wood  v. 
Price*  46  111.  435. 

The  testimony  of  the  witnesses  Bates,  Dewey  and  Steele 
was  such,  if  the  court  credited  it,  as  would  warrant  the  court 
in  finding  that  no  contract  was  entered  into  by  parol  as  to 
the  amount  of  extracted  ore  conveyed.  This,  we  must  pre- 
sume, the  court  found,  and  we  can  not  disturb  that  finding. 

The  fifth  proposition  of  law,  refused  by  the  court,  was 
as  follows : 

"  If  all  the  parties  to  the  said  instrument  of  April  6, 1892, 
at  the  time  of  its  execution  believed  that  substantial!}*  all 
the  ore  which  had  been  purchased  by  the  Syndicate  Mining 
and  Smelting,  Company  from  Gad  Freeman,  and  wliich  had 
been  added  thereto  since  such  purchase,  was  then  sacked  and 
stored  at  the  mines,  in  said  instrument  mentioned,  then  said 
instrumtot  istb  .heiconatrued  as  purporting  to  convey  sub- 
stantially all  of  said  ore  so  purchased  and  added." 
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It  was  properly  refused.  It  substitutes  the  belief  of  the 
parties  for  their  action.  That  one  believes  a  fact  does  not 
of  necessity  imply  that  he  contracts  as  to  the  same.  These 
contracting  parties  may  all  have  believed,  as  doubtless  did 
Mr.  Tolman,  that  there  was  extracted  ore  of  great  value  at 
the  mines,  and  yet  may  have  declined  to  obligate  themselves 
by  any  contract  as  to  such  fact. 

•  The  refusal  to  hold  the  ninth  proposition  was  made  a  mat- 
ter of  no  consequence  by  the  holding  of  the  fourth  and  eighth. 
Without  discussing  the  possibility  of  aiding  a  patent  ambi- 
guity by  extrinsic  evidence,  it  is  enough  to  say  that  at  the 
request  of  plaintiff  in  error  the  court  had  already  held  that 
there  was  no  ambiguity,  patent  or  latent,  in  the  writing. 

-  It  is  unnecessary  to  pass  upon  the  question  of  whether  the 
conduct,  of  plaintiff  in  error,  after  he  had  full  knowledge  of 
the  precise  amount  of  ore  received,  was  such  as  to  constitute 
a  waiver  of  all  matters  affecting  the  consideration  of  the 
notes.  The  finding  of  the  court  that  there  was  nothing  to 
waive  disposes  of  such  consideration. 
The  judgment  is  affirmed. 


George  A.  Weimer^  Sopervisor^  etc.,  v.  People  ex 

reh^ete. 
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1.  Prbsumptiofs— Wfcen  the  Evidence  is  Not  Preserved  in  a  Bill  of 
.Rroep/ioJM.— Where  the  evidence  has  not  been  preserved  in  a  bill  of 
exceptions  the  presumption  that  all  the  material  allegations  of  the  peti- 
tion were  sustained  by  tlie  evidence,  must  prevail. 

2.  Mandamus  Proceeding — An  Action  at  Law. — ^A  petition  for  man- 
damns  is  an  action  at  law  and  the  judgment  is  a  judgment  at  law.  In 
order  to  support  the  judgment,  it  is  not  necessary  that  a  finding  of  all 
the  material  facts  should  be  recited  in  it. 

8.    EBSOBS—Not  Assigned.— Errora  not  assigned  will  not  be  discussed. 


Maiidainns.^Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edmund  W.  Burke,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1897.    Affirmed.    Opinion,  filed  November  2,  1897. 
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William  A.  Bowles  and  Thomab  G.  McElligoti^,  attorneys 
for  plaintiff  in  error. 

David  S,  Gbeb,  attorney  for  defendant  in  error. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

This  is  error  to  reverse  a  judgment  of  the  Circuit  Court. 
The  ordering  part  of  the  judgment  is  as  follows : 

*'  Therefore,  it  is  ordered  that  peremptory  writ  of  manda- 
mus issue  forthwith,  directed  to  George  A.  Weimer,  super- 
visor of  the  town  of  Lemont,  Cook  county,  Illinois,  com- 
manding him  forthwith  to  pay  over  to^Sylvester  L.  Derby 
the  sum  of  six  hundred  and  seventv<six  dollars  and  sixty- 
five  cents,  with  interest  thereon  at  the  rate  of  five  per  cent 
per  annum  from  August  20,  1895." 

Attorney  for  plaintiff  in  error,  in  his  argument  assigns 
three  reasons  for  reversal:  first,  that  certain  judgments 
rendered  by  a  justice  of  the  peace  constitute  the  ba«is  of 
the  petition  for  a  writ  of  mandamus,  and  the  judgments  are 
void  for  want  of  jurisdiction  in  the  justice  to  render  them; 
second,  that  the  court  did  not  find  that  there  was  a 
demand  on  the  plaintiff  in  error  to  pay  the  claim,  and  that 
he  refused  to  pay;  and  third,  that  the  court  did  not  find 
that  the  defendant  was  in  a  position  to  comply  with  a 
demand,  if  made. 

The  judgments  in  question  were  rendered  August  20, 

1895,  and  were  based  on  town  orders,  and  were  rendered  in 
suits  in  which  defendant  in  error  was  plaintiff  and  the  town 
of  Lemont  defendant.  The  validity  of  the  orders  is  not 
questioned,  but  it  is  insisted  that  some,  at  least,  of  the 
judgments  are  void,  for  the  reason  that  on  the  return  day 
of  the  summonses,  August  10, 1895,  although  the  defend- 
ant   then    moved    for   a    continuance   until    August    20, 

1896,  at  10  o'clock  a.  m.,  it  does  not  appear  from  the  tran- 
scripts of  the  judgments  that  the  justice  made  any  orders 
continuing  the  cases,  and  therefore  plaintiff  in  error  claims 
the  cases  were  discontinued  and  the  justice  lost  jurisdiction. 
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PlaintifiTs  attorney  contends  that  the  judgments  consti- 
tuted the  sole  basis  of  the  petition  for  mandamus  and  the 
judgments  of  the  Circuit  Court,  which  contention,  if  cor- 
rect, would  necessitate  inquiry  as  to  the  validity  of  the 
judgments,  but  the  contention  is  not  sustained  by  the 
record. 

The  case  was  heard  on  the  petition,  answer  and  replica- 
tion, and  evidence  produced  in  open  court.  It  is  averred  in 
the  petition,  and  not  denied  by  the  answer,  that  August  31, 
1895,  after  the  judgments  were  rendered,  the  relator  pre- 
sented to  the  board  of  town  auditors  of  the  town  of 
Lemont,  certified  transcripts  of  the  judgments,  and  that  the 
board  examined  the  same,  in  connection  with  the  relator^s 
verified  statement  of  claim,  allowed  the  claim,  and  ordered 
the  plaintiff  in  error  to  pay  to  defendant  in  error  the  sum 
of  $675.75,  with  interest  from  August  20,  1895,  at  the  rate 
of  five  per  cent  per  annum;  that  a  tax  was  levied  and  col- 
lected for  said  amount,  and  the  amount  was  received  by 
plaintiff  in  error,  and  that  afterward,  and  while  he  had 
the  same  in  his  possession,  the  relator  made  demand  on  him 
for  payment,  and  he  refused.  These  facts,  if  found,  fully 
justified  the  judgment  of  the  court,  even  though,  as 
claimed  by  plaintiff  in  error,  some  of  the  judgments  were 
void  for  want  of  jurisdiction.  Plaintiff's  attorney  contends 
that  the  orders  were  merged  in  the  judgments,  and  also 
contends  that  the  judgments  were  void.  These  proposi- 
tions are  inconsistent  and  irreconcilable.  Each  contradicts 
the  other;  if  the  judgments  are  void,  they  are  nullities,  and 
the  orders  can  not  be  merged  in  them;  but  if  the  orders  are 
so  merged,  then  it  must  be  because  the  judgments  are 
valid. 

It  will  be  observed  that  it  is  averred  in  the  petition  that 
the  board  of  auditors  had  before  them,  not  onlv  the  tran- 
scripts  of  the  judgments,  but  the  relator's  verified  daim,  and 
thus  had  an  opportunity  to  determine  whether  the  claim 
was  just  and  the  judgments  for  the  correct  amounts.  It 
was  the  duty  of  plaintiff  in  error,  as  the  supervisor  of  the 
town  to  pay  the  claim  on  demand,  he  having  been  ordered 
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SO  to  do,  and  having  in  his  hands  the  necessary  funds. 
McCracken  v.  Lavalle,  41  111.  App.  578. 

The  evidence  in  the  case  has  not  been  preserved  by  bill 
of  exceptions,  and  therefore  the  presumption  must  prevail 
that  all  the  material  allegations  of  the  petition  were  sus- 
tained bv  the  evidence. 

We  do  not  agree  with  the  contention  that  the  judgment 
should  recite  a  specific  finding  by  the  CQurt  that  a  demand 
was  made  on  plaintiff  in  error  and  a  refusal  by  him;  or  that 
he  had  funds  in  his  hand  with  which  to  pay  thfe  relator's 
claim.  A  petition  for  mandamus  is  an  action  at  law, 
(Dement  v.  Rokker,  126  111.  174;  Board  of  Supervisors, 
etc.,  V.  The  People  ex  rel.  etc.,  159  111.  242),  and  the  judg- 
ment is  a  judgment  at  law,  and  in  order  to  support  the 
judgment,  it  is  not  necessary  that  a  finding  of  all  material 
facts  shall  be  recited  in  it,  or  that  the  evidence  should  be 
preserved.  The  trial  court,  however,  found  *'from  the 
evidence"  that  the  plaintiff  in  error  unlawfully  Withheld 
from  the  relator  the  sum  of  $676.75,  with  interest  thereon 
from  August  20,  1895. 

Plaintiff's  attorney  says  in  his  printed  argument  that  the 
court,  without  the  waiver  of  a  jary,  entered  the  judgment 
in  question.  It  is  sufficient  to  say  that  this  is  not  assigned 
as  error. 

The  judgment  is  aflBrmed. 


Syndicate  des  GiiltlvatorR  des^Oiffnojis  ii>  Fleur  t.  James 

Currie,  Sr.,  et  al. 

•         •  •  •  . 

_1.  Attachment— W7ia<  the  Affidavit  Must  Allege,— The  affidavit  for- 
an  attachment  must  allege  the  several  matters  necessary  to  authorize 
the  writ  in  positive  and  unequivocal  terms.  Such  aUegations  can  not 
be  made  upon  information  and  behef. 

Attachment.— Error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Arthur  H.  Chbtlain,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1897.  Reversed  and  remanded.  Opinion  filed  November  2, 
1897. 
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Louis  J.  FiEfiSEK,  attorney  for  plaintiff  in  error,  contended 
that  the  affidavit  for  attachment  must  be  positive.  Infor- 
mation and  belief  can  not  supply  the  place  of  positive  alle- 
gations. Nothing  short  of  poi^itive  allegations  of  the 
indebtedness  and  non-residence  fulfills  the  requirements  of 
the  statute.  Dyer  v.  Flint,  21  111.  80;  Archer  v.  Claflin,  31 
111.  a06;  Prins  v.  Hinchliff,  17  Brad.  J  63;  Keitz  v.  The  Peo- 
ple, 77  111.  518;  Thormeyer  v.  Sisson,  83  111.  188. 

MoBSE,  Ives  &  Tone,  attorneys  for  defendants  in  error. 

Mr.  Justice  Seabs  delivered  the  opinion  of  the  Court. 

This  suit  is  upon  contract,  was  begun  by  attachment,  and 
resulted  in  judgment  by  default  against  plaintiff  in  error. 
No  service  of  process  was  had  save  by  publication,  based 
upon  the  affidavit  for  attachment. 

The  case  turns  upon  the  sufficiency  of  the  affidavit,  which 
is  the  basis  of  the  attachment  proceeding,  and  of  the  court's 
jurisdiction. 

The  affidavit  recites  that  affiant  '^  is  one  of  the  plaintiffs 
herein,  and  makes  this  affidavit  on  their  behalf,  that  (nam- 
ing the  plaintiffs)  have  a  just  demand  against  Syndicate  des 
Cultivators  des  Oignons  a  Fleur,  a  foreign  corporation,  on 
account  of  damages  for  breach  of  express  contract,  and  the 
affiant  believes  that  the  plaintiffs  (naming  them)  are  entitled 
to  recover  of  Syndicate  des  Cultivators  des  Oignons  a  Pleur, 
after  allowing  all  just  credits  and  set-offs,  seven  hundred 
and  seventy  dollars  and  forty-eight  cents,  which  is  now  due, 
and  that  he  has  good  reason  to  believe  and  does  believe  that 
the  said  Syndicate  des  Cultivators  des  Oignons  a  Fleur  is  a 
foreign  corporation,  and  is  not  a  resident  of  the  State  of 
Illinois,  and  that  the  place  of  residence  and  location  of  the 
principal  office  of  the  said  Syndicate  des  Cultivators  des 
Oignons  a  Fleur  is  at  OUioules  (Var.),  France." 

The  affidavit  for  an  attachment  must  allege  the  several 
matters  nepessary  to  authorize  the  writ,  in  positive  and 
unequivocal  terms.     Prins  v.  Hinchliff,  17  111.  App.  153. 

Nor  may  these  allegations  be  made  upon  information  and 
belief  alone. 
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*'  Information  and  belief  can  not  supply  the  place  of  a 
positive  allegation  that  the  defendant  is  indebted,  or,  that 
he  is  non-resident."    Dyer  v.  Flint,  21  III.  80. 

The  rule  can,  in  principle,  bo  extended  as  well  to  cover  an 
allegation  upon  belief  alone,  A  statement  upon  belief  only, 
unaccompanied  by  showing  as  to  whether  such  belief  is 
founded  upon  knowledge  or  information,  can  not  be  accepted 
as  a  substitute  for  positive  averment. 

The  statute  has  been  construed  to  require  a  positive  alle- 
gation of  non-residence,  as  a  fact  within  the  knowledge  of 
the  affiant,  and  a  like  allegation  of  indebtedness  as  a  fact 
within  his  knowledge.     Archer  v.  Claflin,  31  111.  306. 

The  case  In  re  Keller,  36  Fed.  Rep.  681,  cited,  which 
interprets  a  statute  requiring  positive  verification,  seems,  so 
far  as  the  facts  of  the  ease  are  disclosed,  to  support  the 
contention  of  counsel  for  defendant  in  error.  But  we  de- 
cline to  accept  that  decision  as  authority  contra  the  reason- 
able and  well  settled  rule  of  our  own  State. 

The  judgment  is  reversed  and  the  cause  remanded. 


Joseph  N.  Emmons  v.  6.  T.  Hilton. 

1.  Assignments  of  Error— itfus^  he  Baaed  Upon  the  Record.  —An 
assignment  of  error  which  has  no  sufncient  basis  in  the  record  is  not 
weU  taken. 

2.  Trials. — Right  of  Argument. — Where  there  is  an  issue  in  a  case  to 
be  sabtnitted  to  a  jury,  it  is  error  to  deprive  counsel  of  the  right  of 
argument. 

8.  Jury. — Right  to  Pass  upon  the  Credibility  of  Witnesses.— The 
jury  are  not  bound  to  accept  as  absolutely  true  the  testimony  of  any 
particular  witnesses  as  to  any  matter  in  issue.  They  have  the  right  to 
pass  upon  the  credibility  of  such  witnesses  and  in  so  doing  to  consider 
their  interest,  if  any,  in  the  result  of  the  suit 

Snit  for  Professional  Services. — Transcript  from  a  justice  of  the 
peace.  Error  to  the  Circuit  CJourt  of  CJook  County;  the  Hon.  Frank 
Baker,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897. 
Reversed  and  remanded.    Opinion  filed  November  3,  1897, 
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John  C.  Traiuob,  attorney  for  plaintiff  in  error. 
AsHCBAFT  &  Gordon,  attorneys  for  defendant  in  error. 

Mr.  Presidino  Justice  Adams  druyebed  the  opinion  of 
THE  Court. 

This  was  a  snit  by  defendant  in  error  against  plaintiff  in 
error,  commenced  before  a  justice  of  the  peace,  for  profes- 
sional services  as  a  physician  performed  by  the  plaintiff, 
Hilton,  for  the  defendant,  Emmons.  The  plaintiff  recovered 
jndgment  before  the  justice,  and  the  defendant,  Emmons, 
appealed  to  the  Circuit  Court,  where  the  plaintiff  again 
recovered  and  the  defendant  sued  out  a  writ  of  error  from 
this  court. 

Emmons,  the  plaintiff  here,  assigns  as  error  that  '^  the 
court  erred  in  refusing  defendant's  counsel  the  right  to  ex« 
amine  the  last  five  jurors  impaneled."  This  assignment  is 
based  on  the  following  statement  in  the  bill  of  exceptions : 
**  Objection  and  exception  to  the  court  refusing  defendant's 
counsel  an  opportunity  to  examine  the  last  five  jurors,  and 
objects  to  the  jury  being  sworn  to  try  the  case.  Objection 
overruled;  to  which  ruling  of  the  court  the  defendant,  by 
his  counsel,  then  and  there  duly  excepted.  Whereupon  the 
court  ordered  the  jury  sworn  to  try  the  case,  and  thereupon 
said  jury  were  sworn  to  try  the  case,  to  which  defendant, 
by  his  counsel,  then  and  there  duly  excepted."    - 

This  is  all  the  record  contains  on  the  subject-matter  of 
the  assignment.  It  is  not  stated,  except  perhaps  by  impli- 
cation, that  the  court  refused  to  permit  the  defendant's 
attorney  to  examine  the  jury.  What  the  court  did  or  said,  if 
anything,  to  create  the  impression  in  the  mind  of  the 
defendant's  attorney  that  he  would  not  be  permitted  t6 
examine  the  jury,  is  not  stated,  nor  does  it  appear  that  he 
asked  or  attempted  to  ask  any  juror  any  question  against 
which  the  court  ruled.  This  assignment  has  no  sufficient 
basis  in  the  record. 

Another  error  assigned  is  that  the  attorney  of  plaintiff 
in  error  was  not  permitted  to  address  the  jury.    There  was 
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some  conflicting  evidence  in  the  case,  as  the  court  remarked 
daring  the  trial,  and  the  coart,  by  submitting  the  case  to 
the  jury,  was  evidently  of  the  opinion,  in  which  we  concur, 
that  the  case  should  be  so  submitted.  This  being  so,  it  was 
the  right  of  plaintiff  in  error  that  his  attorney  should  be 
permitted  to  argue  his  case  to  the  jury,  and  the  question  is 
whether  the  attorney  was  prevented  from  so  doing.  At  the 
close  of  the  evidence,  the  plaintiff's  attorney,  Mr.  Ashcraft, 
moved  the  court  to  instruct  the  jury  to  find  for  the  plaint- 
iff, saying  there  was  no  evidence  of  malpractice,  and  no 
reason  why  the  plaintiff  should  put  in  any  more  evidence, 
when  the  following  occurred  : 

The  Court :  "  Perhaps  that  is  so,  but  it  is  very  evident 
on  this  matter  of  the  amount  of  money  paid,  there  is  a 
question." 

Mr.  Ashcraf t :  "  That  would  be  left  to  the  jury,  but  it  is 
to  instruct  the  jury  on  the  question  of  malpractice,"  etc. 

The  attorney  for  plaintiff  in  error,  after  asking  that  the 
jury  should  be  withdrawn  if  the  motion  of  defendant's 
attorney  was  to  be  argued,  and  without  waiting  for  a  rul- 
ing on  that  request,  proceeded  to  argue  against  the  motion, 
and  after  he  had  concluded  the  court  said  that  if  there  was 
nothing  more  to  be  said  (evidently  referring  to  the  motion 
of  the  plaintiff's  attorney)  he  would  give  the  instruction  in 
writing  as  requested  by  the  plaintiff,  and  thereupon  the 
court  immediately  read  to  the  jury  an  instruction  which 
will  be  hereinafter  referred  to.  After  the  reading  of  the 
instruction  the  attorney  for  plaintiff  in. error  objecte<l, 
among  other  things,  that  he  had  been  deprived  of  argument. 
We  are  of  the  opinion  that  he  was  so  deprived,  that  in  view 
of  what  occurred,  of  the  sequence  of  events  in  the  proceed- 
ings, and  the  apparent  absence  of  any  appreciable  interval 
between  the  decision  of  the  motion  and  the  reading  of  the 
instruction,  counsel  for  plaintiff  in  error  had  no  opportunity 
to  address  the  jury  on  the  evidence,  and  the  court  having 
held,  as  do  we,  that  the  issues  in  the  case  should  be  sub- 
mitted to  the  jury,  we  are  of  opinion  that  the  error  is  well 
assigned. 
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The  giving  of  the  following  instruction  is  assigned  as  an 
error: 

"  The  conrt  instructs  the  jary  that  there  is  no  evidence  of 
malpractice  or  neglierence  that  would  warrant  the  jury  in 
finding  for  or  allowing  for  any  deductions  for  claim  for 
malpractice  or  negligence,  but  the  verdict  shall  be  for  the 
plaintiff  for  the  amount  the  evidence  shows  to  be  the  usual 
and  reasonable  compensation  for  such  services  as  rendered 
by  the  plaintiff  to  the  defendant,  less  whatever  amount  the 
jury  may  find  from  the  evidence  has  been  paid  thereon." 

The  plaintiff  (defendant  here)  testified  to  his  charges 
against  the  defendant,  amounting  in  all  to  $90.75,  that  they 
were  usual  chai^^  for  such  services  and  were  reasonable, 
and  that  the  defendant  had  paid  him,  in  all,  $10.  The 
plaintiff  also  testified  to  thirty  or  more  visits  or  attendances 
on  Emmons,  and  counsel  for  plaintiff  in  error,  in  the 
abstract,  quotes  plaintiff  in  error  as  testifying,  '*  I  paid  him 
cash  every  time  I  went  to  his  office."  What  he  did  testify 
was  as  follows : 

Q.  "  Did  you  pay  him  cash  every  time  you  went  to  his 
office?" 

A.    "  I  did  pay  him  cash;  yes,  sir." 

By  the  answer  plaintiff  in  error  may  or  may  not  have 
meant  that  he  paid  Dr.  Hilton  cash  every  time  he  went  to 
bis  office.  It  is  certainly  not  such  a  statement  that  he  did 
so  as  would  sustain  an  indictment  for  perjury,  if  false,  but 
perhaps  the  jury  would  have  been  justified  in  inferring  f I'om 
the  question  and  answer  that  the  witness  intended  to  be 
understood  as  stating  that  he  paid  cash  every  time  he  went 
to  the  doctor^s  office.  Emmons  testified  that  he  went  to 
the  doctor's  office  for  treatment  almost  every  day  from 
August  3d  or  5th  till  some  time  in  November,  and  defendant 
in  error  testified  that  Emmons  only  paid  him  cash  on  three 
several  occasions,  the  payments  being,  respectiirely,  $4,  $5 
and  $1,  or  $10  in  alL  The  only  evidence  with  regard  to 
the  reasonableness  of  the  charges  made  by  Dr.  Hilton  was 
that  of  the  doctor  himself  and  of  Doctor  BockwelL  the 
former  testifying  to  the  reasonableness  of  all  the  charges, 
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and  the  latter  to  the  reasonableness  of  one  charge,  which 
was  for  the  only  service  of  which  he  had  any  knowledge. 
Plaintiff  in  error  called  no  witness  as  to  the  reasonableness 
of  the  charges.  In  view  of  the  evidence,  we  think  the 
instruction  obnoxious  to  criticism. 

The  jury  were  not  bound  to  accept  as  absolutely  true  the 
testimony  of  the  plaintiff's  witness  that  the  charges  were 
usual  and  reasonable;  they  had  the  right  to  pass  on  the 
credibility  of  those  witnesses,  and  in  so  doing  to  consider 
their  interest,  if  any,  in  the  result  of  the  suit,  also  what 
services  were  actually  performed  by  the  plaintiff  and  all 
facts  proven  in  the  case  which  tended  to  throw  light  on  the 
question  as  to  what  would  be  a  reasonable  compensation. 

The  language  "  the  verdict  shM  be  for  the  plaintiff  for 
the  amount  the  evidence  shows  to  be  the  usual  and  reason- 
able compensation  for  such  services  as  rendered  by  the 
plaintiff  to  the  defendant,  less  whatever  amount  the  jury 
may  find  from  the  evidence  has  been  paid  thereon,"  is 
almost,  if  not  quite,  equivalent  to  instructing  the  jury  to 
find  as  compensation  the  amount  which  the  plaintiff's  wit- 
nesses had  testified  to  be  usual  and  reasonable,  viz.,  the 
amount  of  the  plaintiff's  bill,  less  any  amount  paid.  It  would 
seem  that  both  the  attorney  for  the  plaintiff  and  the  jury 
so  understood  the  instruction.  Plaintiff's  attorney,  after 
the  court  had  read  the  instruction,  remarked  in  the  pres- 
ence and  hearing  of  the  jury,  "The  amount  of  the  bill  is 
ninety  dollars  and  the  credit  is  ten  dollars,"  and  the  jury 
found  for  the  plaintiff  for  the  amount  of  the  bill  less  ten 
dollars,  or  eighty  dollars. 

It  is  not  difficult  to  imagine  a  case  in  which  the  plaintiff 
might  testify  that  charges  were  reasonable  which  any  disin- 
terested person  would  at  once  pronounce  unreasonable  and 
out  of  all  proportion  to  the  value  of  the  services  rendered. 
Such  cases  have  occurred  and  doubtless  will  again.  As  to 
the  reasonableness  of  the  charges  in  the  present  case,  we 
express  no  opinion;  that  will  be  a  question  for  the  jury,  if 
the  case  shall  be  retried. 

Judgment  reversed  and  cause  remanded. 
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Quinlan  v.  Keen. 


William  H.  Qainlan  et  al.  y.  George  Keen  et  al. 

1.  AQJSST—When  His  Knowledge  Does  Not  Affect  His  Principal.-^ 
The  fact  that  an  ag^ent  for  the  sale  of  lands  had  knowledge  of  the  exiet- 
oice  of  a  syndicate  for  the  purchase  and  resale  of  such  lands  can  not 
affect  his  principal. 

Bill  to  Rescind  a  Goiitract.~Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Mubrat  F.  Tctley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1807.  Affirmed.  Opinion  filed  November 
2,  1897. 

J.  D.  Hubbard,  attorney  for  plaintiffs  in  error. 

Dtjpee,  Judah,  Willabd  &  WoLP,  attorneys  for  defend* 
ants  in  error. 

Mb.  JusncK  Windes  delivered  the  opinion  op  the  Court. 

Plaintiffs  in  error,  composing  the  members  of  a  syndicate, 
filed  their  bill  December  31,  1893,  by  which  they  seek  the 
cancellation  and  rescission  of  the  option  contracts  below 
described,  and  a  decree  that  defendants  in  error  repay  them 
the  money  paid  by  plaintiffs  in  error  in  the  original  pur- 
chase of  the  lands  in  question,  or  that  plaintiffs  in  error 
should  be  allowed  the  benefit  of  any  profits  which  Clarke 
&  Co.  might  make  or  might  have  made  in  connection  with 
the  transaction  detailed  below.  In  the  trial  court,  as  well 
as  in  this  court,  plaintiffs  in  error  admitted  in  argument 
they  could  not  be  allowed  the  latter  relief,  and  waived  it. 

The  record  shows  the  following  facts,  in  substance, 
to  wit : 

In  the  latter  part  of  the  year  1S90,  plaintiffs  in  error 
entered  into  an  association  having  for  its  object  the  purchase 
and  resale  of  certain  lands  in  the  village  of  Morgan  Park, 
Cook  county,  Illinois.  This  association  was  organized  by 
Benjamin  F.  Clarke  and  George  R.  Clarke,  his  half-brother, 
who  induced  the  various  parties  to  become  members  and  to 
invest  their  money  in  the  enterprise.    Qeorge  B.  Clarke  was 

VokLXXn  9* 
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widely  and  favorably  known  in  the  community,  and  to 
many  of  the  persons  who  composed  the  association.  He 
subscribed  for  one-quarter  of  the  original  capital,  and  was 
one  of  the  most  active  participants  in  the  affairs  of  the 
concern.  He  was  elected  one  of  the  board  of  managers  and 
appointed  treasurer,  with  entire  charge  of  its  funds.  Ben- 
jamin F.  Clarke  was  elected  secretary,  with  the  usual  duties 
pertaining  to  the  office.  The  whole  plan  of  this  syndicate, 
originated  and  was  mapped  out  between  these  two  and  in 
the  office  of  the  latter,  and  the  name  of  George  K.  Clarke 
beaded  the  list  of  subscribers  to  the  articles  of  association. 
He  was  most  active  in  the  meetings  of  the  association,  pre- 
pared the  prospectus  which  was  used  in  obtaining  members 
and  selling  stock,  was  its  chief  promoter  and  most  active 
manager. 

The  land  was  purchased  from  one  Greorge  C.  Walker,  who 
held  the  same  as  trustee  for  the  stockholders  of  the  Blue 
Island  Land  &  Building  Company,  a  corporation  organized 
pnder  a  special  charter  of  the  Illinois  legislature,  and  which 
charter  had  expired  in  1889.  Title  was  taken  in  the  name 
of  William  H.  Quinlan,  for  the  benefit  of  the  members  of 
the  syndicate  and  for  convenience  of  transfer,  but  the.  fact 
that  Quinlan  acted  in  a  trust  capacity  does  not  appear  to 
have  been  known  to  Walker  at  that  time,  nor  until  about 
one  year  later.  There  is  no  proof  that  plaintiffs  in  error 
didn't  know  that  Clarke  &  Co.  were  the  agents  for  the  sale 
of  the  land,  except  as  hereinafter  stated. 

The  purchase  price  was  $200,000,  $50,000  being  paid  in 
cash  and  the  notes  of  Quinlan  given  for  $150,000,  payable 
in  installments  of  $50,000  each  in  one,  two  and  three  years 
respectively,  with  interest  at  six  per  cent.  At  the  expira- 
tion of  the  first  year  the  land  was  still  unsold;  some  of  the 
members  were  unable  to  contribute  their  share  of  the  amount 
of  money  which  then  fell  due,  and  the  others  could  not 
make  payments  upon  their  respective  parcels  because  there 
had  been  no  partition  among  the  members. 

After  long  negotiation  it  was  agreed  that  Quinlan  should 
reconvey  the  land  to  George  C.  Walker  as  trustee,  and  that 
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all  of  the  members  of  the  association  should  execute  quit- 
claim deeds  and  surrender  their  certificates  of  stock,  and 
that  Mr.  Walker  should  execute  eighteen  options  of  purchase 
running  to  Charles  L.  Morgan,  one  of  the  members  of  the 
syndicate,  providing  that  said  Morgan  or  his  assigns  might 
purchase  the  land  described  therein  at  certain  prices  therein 
stated  at  any  time  on  or  before  December  31,  1893. 

This  plan  was  finally  consummated  on  or  about  April  11, 
1892. 

In  May  of  the  same  year  George  R.  Clarke  died  and  left 
his  widow,  Sarah  D.  Clarke,  his  sole  legatee  and  devisee, 
and  Joseph  A.  Davol,  another  of  the  defendants,  died  prior 
to  the  filing  of  the  bill.  Benjamin  F.  Clarke  had  made  a 
general  assignment  for  the  benefit  of  his  creditors  and  had 
absconded,  and  it  was  impossible  to  obtain  his  testimony. 
William  B.  Keen,  Jr.,  and  George  Keen,  two  other  defend- 
ants, were  so  sick  that  their  testimony  could  not  be  obtained, 
and  under  the  statute  each  and  all  of  the  complainants  were 
disqualified  from  testifying. 

About  thirty  days  before  the  option  contracts  expired 
the  syndicate  held  a  meeting  at  the  office  of  its  attorney, 
and  it  was  then  and  there  stated  that  George  K.  Clarke, 
then  deceased,  was  largely  interested  in  the  lands  bought 
by  the  syndicate,  through  his  connection  with  the  firm  of 
Clarke  &  Co.  This  was  the  first  time  the  fact  had  ever 
been  mentioned  at  any  meeting  of  the  syndicate.  This  testi- 
mony is  given  by  two  witnesses  called  on  behalf  of  the 
complainants. 

George  R.  Clarke  was  a  member  of  the  firm  of  George  R. 
Clarke  &  Co.,  which  firm  was  composed  of  George  R.  Clarke, 
who  owned  a  one-half  interest,  George  Keen,  one-sixth, 
William  B.  Keen,  Jr.,  one-sixth,  and  Joseph  A.  Davol,  one- 
sixth  interest. 

There  existed  a  sales  contract  between  the  firm  of  Clarke 
&  Co.  and  the  Blue  Island  Land  and  Building  Company, 
which  was  continually  in  force  from  April  15,  1886,  and 
which  expired  April  30,  1891,  under  which  Clarke  &  Co. 
were  to  receive  twenty  per  cent  as  a  commission  on  all 
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lands  sold  for  the  Building  Company  up  to  a  certain  upset 
price  mentioned  in  the  sales  contract,  and  that  all  sums  in 
addition  to  the  upset  price  were  to  be  divided  equally 
between  Clarke  &  Co.  and  the  Building  Company,  but  Clarke 
&  .Co.  were  to  pay  all  advertising  expenses  and  also  to 
furnish  money  to  build  houses  as  needed,  and  were  never  to 
acquire  the  land  nor  any  interest  in  it.  The  amount  of 
money  Clarke  &  Co.  would  have  been  entitled  to  receive  on 
the  sale  in  question,  if  it  had  been  consummated,  was  $80,- 
343.95,  and  they  did  actually  receive  it  out  of  the  first  cash 
payment,  and  what  was  advanced  to  them  by  Walker  sub- 
sequently. 

In  April,  1892,  George  R.  Clarke  and  the  members  of  the 
firm  of  Clarte  &  Co.,  on  the  one  hand,  and  George  C. 
Walker,  as  trustee  for  the  Building  Company,  on  the  other 
hand,  entered  into  a  certain  settlement  contract,  under 
which  it  was  finally  agreed  in  substance  that  Clarke  &  Co. 
should  have  advanced  to  them  their  share  of  the  profits 
paid  by  the  syndic£^te,  and  that  in  case  the  syndicate  failed 
to  exercise  the  options  of  repurchase  that  they  should  be 
entitled  to  buy  the  lands  in  question;  deducting  their  profits 
the  price  would  have  been  a  little  over  half  the  price  to  the 
syndicate. 

This  settlement  contract  was  entered  into  by  Clarke  and 
his  partners  on  the  one  hand,  and  at  about  the  time  when 
Clarke  as  a  partner  in  the  land  association  was  engaged  in 
effecting  a  settlement  with  Walker  on  behalf  of  said  associa- 
tion. 

The  firm  of  Clarke  &  Co.  for  years  occupied  a  suite  of 
offices  in  common  with  George  C.  Walker,  and  were  inti- 
mately associated  in  business  affairs,  and  the  members  of  the 
firm  were  all  related  to  Walker  by  blood  or  marriage. 

Immediately  after  the  option  contracts  were  executed 
Walker  resigned  as  trustee  for  the  Building  Company,  and 
George  Keen,  one  of  the  members  of  the  firm  of  Clarke  & 
Co.,  became  his  successor,  and  while  he  had  ostensibly 
assigned  his  interest  in  that  firm  to  his  brother,  William  B. 
Keen,  Jr.,  yet  it  is  not  claimed  that  the  assignment  was  for 
value  or  was  a  bona  fide  assignment. 
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Walker,  as  trustee,  and  the  members  of  the  firm  of  Clarke 
&  Co.,  claim  that  they  did  not  know^  and  were  under  no 
obligation  to  inquire  whether  or  not  George  R.  Clarke  had 
explained  his  interest  and  the  interest  of  the  firm  in  the 
lands  before  the  purchase  of  the  same  by  the  association. 

Walker  did  not  know  of  the  existence  of  the  syndicate 
until  after  the  sale  and  after  the  delivery  of  the  deed  to 
Quinlan. 

Walker  was  in  California  from  January  10,  1891,  to 
April  15,  1891,  but  he  left  Joseph  A.  Davol  and  George 
Keen,  two  of  the  members  of  the  firm  of  Clarke  &  Co.,  to 
represent  him  in  his  absence,  and  in  fact  he  was  repre- 
sented during  his  absence  by  George  Keen,  who,  within  a 
short  time  after  the  consummation  of  this  sale,  became 
trustee  in  Walker's  place. 

It  appears  from  the  testimony  that  George  Keen  received 
the  various  sums  of  money  as  they  were  paid  in  to  him  by 
Benjamin  F.  Clarke,  on  behalf  of  the  syndicate;  the  pay- 
ments were  made  by  five  checks  aggregating  $35,818.50, 
which  corresponds  closely  to  the  amount  received  by  Ben- 
jamin F.  Clarke  from  the  various  members  of  the  syndicate, 
as  shown  by  his  books  of  original  entry,  to  wit,  $34,960. 
The  difference  between  this  amount  and  the  $50,000,  the 
first  cash  payment  to  Walker, -would  represent  substantially 
the  amount  of  George  B.  Clarke's  share,  to  wit,  a  one- 
fourth  part  of  the  purchase  price,  amounting  to  $12,500. 
George  R.  Clarke  continued  to  transfer  portions  of  his 
interest  at  different  times,  but  it  is  impossible  to  ascertain 
from  the  record  the  exact  amount  which  he  held  during  the 
time  when  these  payments  were  being  made. 

George  Keen  made  the  entries  in  Walker's  books  in  his 
absence  in  his  behalf,  and  as  the  agent  of  Walker,  trustee, 
and  delivered  the  deeds  in  question  about  February  23, 
^891,  in  the  absence  of  Walker. 

The  case  was  heard  upon  the  bill  and  amendments, 
answers  of  the  several  defendants,  and  replications  to  such 
answers.  A  cross-bill  by  Joseph  A.  Davol  and  William  B. 
Keen,  Jr.,  and  a  cross-bill  of  Sarah  D.  Clarke  were  filed,  and 
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also  answers  to  said  cross-bills  respectively,  and  replications 
to  such  answers,  but  at  the  hearing  the  cross-bill  of  Da  vol 
and  Keen  was  dismissed  on  their  motion,  and  the  cross-bill 
of  Sarah  D.  Clarke  was  dismissed  for  want  of  prosecution. 

The  chancellor  entered  a  decree  dismissing  complainant's 
bill  as  amended  for  want  of  equity,  to  reverse  which  com- 
plainants sue(l  out  a  writ  of  error  in  this  court. 

Plaintiffs  in  error  claim  relief  on  the  alleged  grounds 
that  they  were  grossly  deceived  by  George  R.  Clarke  as  to 
the  value  and  salable  character  of  the  lands;  that  he  was  a 
promoter  and  active  member  of  the  syndicate  of  which 
plaintiffs  in  error  were  also  members;  that  the  syndicate 
was  organized  in  pursuance  of  a  plan  on  the  part  of  Clarke 
&  Co.,  formed  and  carried  out  by  them  for  the  purpose  of 
selling  the  lands  at  a  price  greatly  in  excess  of  their  market 
value,  in  order  that  they  might  divide  among  themselves 
the  profits  illegally  obtained;  that  this  plan  was  known  to 
Walker,  and  that  the  members  of  the  firm  of  Clarke  &  Co. 
carefully  concealed  from  plaintiffs  in  error  the  true  nature 
of  the  relations  existing  between  said  firm  and  Walker,  and 
also  concealed  the  interest  which  the  firm  of  Clarke  &  Co. 
should  acquire  in  said  lands  upon  the  sale  thereof;  that 
plaintiffs  in  error  first  learned  of  the  relations  of  Clarke  & 
Co.  to  Walker  within  thirty  days  before  their  bill  was  filed, 
and  because  of  the  fraud  practiced  on  them  by  Clarke  in 
the  purchase  of  the  land  and  making  of  the  option  con- 
tracts, they  are  entitled  to  rescind  said  contracts  and 
recover  the  purchase  money  paid  by  them. 

The  record  fails  to  show  but  that  plaintiffs  in  error  knew, 
from  the  inception  of  the  dealings  between  them  and 
Clarke,  that  the  firm  of  Clarke  &  Co.  were  the  agents  for 
the  sale  of  the  land  in  question,  and  that  there  was  any  con- 
cealment or  fraud  of  any  kind  in  this  regard.  All  the  evi- 
dence pointed  out  by  counsel  for  plaintiffs  in  error  on  this 
point  could  be  absolutely  true  and  still  plaintiffs  in  error 
know  the  fact.  The  fact  that  Clarke  &  Co.  were  to  receive 
a  larger  compensation  for  the  sale  of  this  land  than  is  ordi- 
narily paid  to  real  estate  agents,  can  make  no  difference 
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whatever,  unless  there  is  shown  some  fraudulent  plan  or 
scheme  on  their  part  in  which  Walker  participated  in  some 
way. 

If  plaintiffs  in  error  knew  of  the  agency  of  Clarke  for  the 
sale  of  the  lands,  and  that  he  was  taking  a  one-fourth  inter- 
est in  the  syndicate,  they  must  take  notice  of  the  prompt- 
ings of  human  nature  in  the  line  of  interest  The  principle 
is  the  same  whether  darkens  profit  by  the  sale  was  to  be  five 
or  fifty  per  cent.  A  very  different  question  would  be  pre- 
sented had  there  been  proof  that  there  was  a  concealment  of 
Clarke's  agency.  For  aught  that  is  shown  plaintiffs  in  error 
k^ew,  from  the  beginning,  of  the  agency  of  Clarke  &  Co. 
It  is  unfortunate,  perhaps,  that  the  death  of  Clarke  and 
Da  vol  have  debarred  them  from  testifying,  but  that  can  not 
answer  for  proof. 

If  plaintiffs  in  error  are  entitled  to  any  relief,  their  claim 
to  the  alternate  relief  prayed  in  the  bill  having  been  waived, 
it  must  be  based  on  some  participation  of  Walker  in  the 
alleged  plan  to  deceive  and  defraud  them. 

The  record  fails  to  show  that  Walker  knew  of  the  exist- 
ence of  a  syndicate  until  long  after  the  sale  was  made  and 
the  deed  delivered  to  Quinlan.  The  fact  that  his  agents  for 
the  sale  of  the  lands  knew  of  the  existence  of  the  syndicate, 
can  not  affect  him.  If  that  were  the  law,  an  owner  could 
never  know  when  he  had  made  a  sale  through  his  agents 
that  would  be  binding  on  the  purchaser. 

We  have  not  discussed  the  authorities  cited  by  counsel 
for  plaintiffs  in  error,  because  we  are  of  opinion  they  are 
not  applicable  to  the  facts  of  this  case  and  the  relief  sought. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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1.  Contracts— Under  Seal  Not  to  he  Modified  by  Parol  Etidenee,—I13^  •209 
Parol  evidence  which  has  the  effect  of  changing  or  modifying  a  sealed 
executory  contract  is  not  admissible. 

2.  Contracts — Wluxt  is  not  a  Legal  Consideration. — A  promise  to 
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do  what  one  is  already  under  a  legal  obligation  to  do,  is  not  a  sufficient 
consideration  for  a  contract. 

Action  on  a  Sealed  Instrament. — Declaration  in  assumpsit.  Error 
to  the  Circuit  Ck>urt  of  Cook  County;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897.  Re- 
versed and  remanded.    Opinion  filed  November  2,  1897. 

EsTABRooK  &  Dayis,  and  Eeait  &  Mann,  attorneys  for 
plaintiff  in  error. 

Parol  testimony  is  not  admissible  to  change  or  modify 
the  terms  of  a  contract  under  seal.  Moses  v.  Loorais,  55  111. 
App.  342;  Baltimore  &  O.  &  C.  Ry.  Co.  v.  111.  Cent.  Ry. 
Co.,  137  111.  9;  Novak  v.  Vypomoeny  Spolek  Vlastenac  B. 
&  L.  Ass'n,  68  111.  App.  682;  Wagner  v.  Maynard,  64  Id. 
239;  Alschuler  v.  Schiflf,  164  111.  298. 

H.  F.,  F.  A.  &  H.  F.  Pennington  and  P.  M.  MoAethub, 
attorneys  for  defendant  in  error,  contended  that  the  amount 
of  compensation  may  be  changed  by  parol  from, that  which 
is  particularly  stipulated  in  a  sealed  instrument,  (Cooke  v. 
Murphy  et  al.,  7o  111.  96,)  and  that  the  subsequent  parol 
ao;reement  was  fully  executed,  and  for  such  reason  was 
properly  admitted  in  evidence,  even  though  it  changed  the 
conditions  of  the  contract  Upon  this  point  we  cite  Dick- 
erson  et  al.  v.  Commissioners,  6  Port.  (Ind.)  128;  Munroe 
V.  Perkins,  9  Pick.  (Mass.)  298;  Dearborn  v.  Cross,  7  Cow. 
(N.  Y.)  48;  Latimore  v.  Harsen,  14  John.  (N.  Y.)  330; 
White  V.  Walker,  31  111.  422;  Cooke  v.  Murphy,  70  111.  96; 
Worrell  v.  Forsyth,  141  III.  22;  Leavitt  v.  Stern,  159  111.  526. 

If  the  new  parol  agreement,  even  though  it  be  without 
consideration,  has  been  executed^  and  by  means  thereof  one 
of  the  parties  thereto  had  been  led  into  a  line  of  conduct 
which  must  be  prejudicial  to  his .  interests,  an  equitable 
estoppel  arises  in  his  favor.  Mills  v.  Graves,  38  111.  465; 
Young  V.  Foute,  43  111.  33. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Defendant  in  error  sued  plaintiff  in  error  to  recover  an 
amount  claimed  to  be  due  on  account  of  a  contract  between 
them,  under  seal,  for  doing  some  masonry  work  and  furnish- 
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iDg  the  materials  for  the  same,  on  the  line  of  the  Chicago 
&  Eastern  Illinois  Railroad.  The  declaration  was  assumpsit 
and  contained  only  the  common  counts,  to  which  was 
pleaded  the  general  issue.  The  trial  resulted  in  a  verdict 
for  defendant  in  error,  on  which  judgment  for  the  amount 
of  the  verdict,  $  4,377.79,  was  rendered  in  favor  of  defend- 
ant in  error. 

Various  errors  are  assigned,  but  only  four  points  are 
argued  in  the  briefs,  viz. : 

1.  That  the  court  admitted  improper  evidence  on  behalf 
of  defendant  in  error. 

.  2.  That  the  court  refused  to  give  proper  instructions 
asked  by  plaintiff  in  error. 

3.  That  the  court  erred  in  giving  to  the  jury  improper 
instructions,  asked  by  defendant  in  error;  and 

4.  That  the  court  erred  in  refusing,  on  motion  of  plaintiff 
in  error,  to  strike  out  and  withdraw  from  the  jury  improper 
evidence,  admitted  in  behalf  of  defendant  in  error. 

The  contract,  which  is  between  William  Peace  of  the  first 
part  (defendant  in  error),  and  M.  J.  Moran  of  the  second 
part  (plaintiff  in  error),  among  other  provisions  as  to  the 
place  and  details  of  the  work,  prices  to  be  paid,  and  times 
of  payment,  contains  the  following,  on  which  the  contro- 
versy in  this  case  arises,  to  wit : 

"  It  is  understood  by  parties  hereto  that  the  foregoing 
prices  of  masonry  are  based  upon  the  following  agreement 
of  parties  as  to  cost  of,  and  freight  rates  on,  stone  to  be 
used  therein,  to  wit :  That  the  necessary  stone  for  said 
masonry  can  be  secured  from  quarries  at  Williamsport  and 
Independence,  Indiana,  at  $3  per  cubic  yard,  and  that  the 
freight  rate  on  such  stone  from  quarries  to  the  work  will 
be  60  cents  per  ton;  if  first  party  is  obliged  to  secure  stone 
from  quarries  other  than  those  mentioned  above,  and 
from  such  other  quarries  the  rough  stone  costs  more  than 
$3  per  cubic  yard,  the  second  party  will  pay  the  difference 
between  $3  per  cubic  yard  and  cost  of  such  stone.  No 
stone  shall  be  secured  from  such  other  quarries  without  the 
written  consent  of  engineer  of  second  party.     If  freight 
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rate  on  stone  secured  from  other  quarries  than  those  men- 
tioned above  is  more  than  50  cents  per  ton,  second  party 
will  pay,  in  addition  to  price  above  named,  the  excess  of 
such  freight  rate  above  50  cents  per  ton.  If  quarries  are 
found  from  which  the  first  party  can  secure  satisfactory 
stone  on  which  freight  rate  from  quarries  to  the  work  is 
less  than  50  cents  per  ton,  second  party  shall  deduct  such 
difference  in  freight  rates  on  stone  from  prices  above 
named.'-  yM^C^I^,^ 

The  work  under  the  contracj/was  completed  and  esti- 
mates made  showing  due  defeiJ|dant  in  error  about  $7,100, 
.  which  was  paid  except  the  sulm  of  $3,779.34,  which  was 
retained  because  it  had  been  asoertained  that  defendant  in 
error  had  procured  stone  from'ifts  own  quarry^  instead  of 
obtaining  it  from  quarries  at  Williamsport  and  Independ- 
ence, Indiana,  and  other  quarries  mentioned  in  the  contract 
from  which,  if  he  obtained  stone,  it  was  contemplated 
freight  on  the  stone  would  have  to  be  paid. 
^^jr-*l:JPlaintiff  in  error  claimed  that,  if  there  was  a  saving  in 
freight  on  the  stone,  by  the  terms  of  the  contract  there 
should  be  deducted  from  the  prices  mentioned  in  the  con- 
tract to  be  paid  for  the  masonry,  the  saving  in  freight  thus 
obtained,  which  would  a.uig,U^  to  the  sum  retained. 

To  meet  this  claim,  defenoMt  in  error  sought  to  show, 
and  was  permitted  by  the  court,  against  the  objection  of 
plaintiff  in  error,  to  adduce  before  the  jury  evidence  to  the 
effect  that  after  the  contract  was  made  and  the  work  under 
it  had  progressed  for  some  time,  there  was  a  verbal  agree- 
ment between  him  and  plaintiff  in  error  that  there  should 
be  no  deduction  from  the  contract  prices;  also  evidence  to 
the  effect  that  stone  from  the  quarry  of  defendant  in  error 
cost  more  than  $3  per  cubic  yard. 

This  evidence  had  clearly  the  effect  of  changing  or  modi- 
fying the  sealed  executory  contract  between  the  parties  by 
parol,  and  is  not  permissible.  Chapman  v.  McGrew,  20 
111.  101;  Loach  v.  Farnura,  90  111.  368;  Baltimore  &  O.  & 
C.  R.  R.  Co.  v.  111.  C.  R.  R.  Co.,  137  111.  9;  Whiskey  Process 

«  • 

Co.  V.  Manhattan  Distg.  Co.,  45  111.  App.  443;  Alschuler  v. 
Schiff,  164  111.  298. 
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But  it  is  said  by  defendant  in  error  the  parol  agreement 
was  executed  and  therefore  binding  between  the  parties, 
and  citing  Worrell  v.  Forsyth,  141  III.  22.  We  think  this 
contention  is  not  sustained  by  the  evidence.  The  case  of 
Warrell  was  one  of  equitable  estoppel.  A  necessary 
element  of  estoppel  is  wanting  in  this,  that  Peace  was  not 
induced  to  do  anything  which  he  was  not  already  bound  by 
his  contract  to  do.  He  was  placed  in  no  position  different 
by  reason  of  the  alleged  agreement,  that  he  was  not  in  by 
virtue  of  his  contract. 

The  verbal  agreement  was  also  void,  as  being  without  a 
consideration  to  support  it.  Peace  was  bound  by  his  con- 
tract to  furnish  the  stone  independent  of  any  agreement  on 
the  part  of  Moran  that  his  estimates  should  be  paid  with- 
out deduction  on  account  of  freight.  It  is  no  consideration^ 
that  one  promises  to  do  what  he  is  already  under  a  legal  '^ 
obligation  to  do.  I  Chitty  on  Cont.,  34,  note  b,  and  61, 
note  x;  3  Amer.  &  Eng.  Ency.  of  Law,  834;  Vanderbilt  v. 
Schreyer,  91  N!  Y.  392;  Conover  v.  Stillwell,  34  N.  J. 
Law  54;  Warren  v.  Hodge,  121  Mass.  106;  Runnamaker 
V.  Cordray,  54  111.  303;  Smith  v.  Phillips,  77  Va.  548; 
Phoenix  Ins.  Co.  v.  Rink,  110  111.  538;  Havana  Press  Drill 
Co.  V.  Ashhurst,  148  111.  1 15. 

What  was  said  by  the  Supreme  Court  in  the  case  of  Bishop  j 
V.  Busse,  69  111.  403,  to  the  effect  that  an  agreement  between  / 
an  owner  and  a  contractor  changing  the  amount  to  be  paid 
for  building  a  house  under  a  written  contract  previously 
made,  was  based  on  a  good  consideration,  where  the  con- 
tractor having  stopped  work  and  declined  to  complete  his 
contract  previously  made,  agreed,  if  owner  would  pay  an 
increased  price  that  he  would  then  proceed  with  his  work, 
must  be  consideredas  ro^j^onflict  with  the  later,  as  well  as 
pre^mofr-decisions  of  the  samacQurt,  and  therefore  overruled 
bv  the  later  cases  above  cited. 

It  follows  tBaftKeTnstructions  given  on  behalf  of  the 
defendant  in  error  were  erroneous  because  they  were  based 
upon  his  supposed  right  to  recover  by  virtue  of  the  verbal 
agreement  claimed  to  have  been  made. 
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Plaintiff  in  error  complains  that  the  court  refused  to  give 
an  instruction  construing  the  written  contract  offered  in 
evidence.  The  contract  is  plain  and  unambiguous  in  its 
terms.  A  fairly  intelligent  jury  could  understand  it  without 
construction.  Itjs  a^,gfineral  and  elementary  rule  that  the 
f>nnrt  sV^Quld  construe  all  instruments  ptacea  before  tne  iuj 
but  we  are  not  prepared  to  hold  tbat  the  refusal  to  give  the 
instruction  in  question  was  error,  as  it  could  harm  no  one. 

For  the  errors  in  instructions  given  on  behalf  of  defendant 
in  error,  and  the  admission  of  the  evidence  changing  and 
modifying  the  contract  between  the  parties,  the  judgment 
will  be  reversed  and  the  cause  remanded. 


75  m\  Frank  Dama  t.  Earl  Ealtwasser« 

1.  PLEADING! — A  Defective  Declaration  Cured  by  Verdict  — When  any- 
thing is  omitted  in  the  declaration,  though  it  be  matter  of  substance,  if 
it  be  such  that,  without  proving  it  at  the  trial,  the  plaintiff  would  not 
have  had  a  verdict,  and  there  be  a  verdict  for  him,  such  omission  shall 
not  arrest  the  judgment  upon  such  verdict. 

Trespass. — Error  to  the  Superior  Court  of  Cook  County;  .the  Hon. 
Nathaniel  C.  Sears,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.    Affirmed.    Opinion  filed  November  2,  1897. 

Statement  of  the  Case. 

The  defendant  in  error  sued  the  plaintiff  in  case. 

It  is  averred  in  the  declaration,  in  substance,  that  the 
plaintiff,  Kaltwasser,  made  a  contract  with  one  Fort,  to 
construct  a  building  on  Fort's  lot,  and,  preliminary  thereto, 
to  remove  a  building  then  on  the  front  of  the  lot  to  the 
rear  of  the  lot;  that  the  plaintiff  employed  the  defendant, 
Dama,  who  was  a  licensed  housemover  in  the  city  of 
Chicago,  to  remove  the  building;  that  the  defendant, 
regardless  of  his  duty  in  that  behalf,  employed  poor  work- 
men and  left  them  without  proper  supervision,  in  conse- 
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qaenoe  of  which  the  building  collapsed,  fell  down  and  was 
rained,  and  that,  by  reason  of  the  premises,  the  plaintiff 
became  liable  to  pay  and  did  pay  to  Fort  $519,  and  was 
pnt  to  other  expense,  etc. 

The  defendant,  Dama,  pleaded  the  general  issue,  and  a 
trial  was  had,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff.  It  does  not  appear  from  the  record  that  Dama 
was  present  at  the  trial  either  in  person  or  by  attorney,  and 
the  record  does  not  contain  a  bill  of  exceptions. 

E.  S.  CcTMMiNGs,  attorney  for  plaintiff  in  error. 

CowEN  &  HonsEKAN,  attomevs  for  defendant  in  error. 

Mr.  Pbesidiito  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

The  only  assignment  of  error  relied  on  by  plaintiff's 
attorney  is  that  "  the  declaration  is  so  defective  that  it  will 
not  sustain  the  judgment."  The  question  whether  the  dec- 
laration is  defective  is  not  open  for  discussion,  because  if 
defective,  the  defect  is  cured  by  the  verdict.  Lusk  et  al.  v. 
Cassell  et  al.,  25  111.  209;  III.  C.  R.  R.  Co.  v.  Simmons,  38  lb. 
U2 ;  Toledo,  P.  &  W.  Ry.  Co.  v.  McClannon,  41  lb.  238 ; 
Demesmey  v.  Gravelin,  50  lb.  93;  Barker  v.  Koozier,  80  lb. 
205 ;  Clinton  W.  0.  Co.  v.  Gardner,  99  lb.  151. 

In  111.  C.  R.  R.  Co.  V.  Simmons,  aupra^  which  was  case 
for  negligence,  the  declaration  did  not  contain  the  necessary 
averment  that  the  plaintiff  exercised  ordinary  care,  and  the 
appellant  assigned  this  omission  as  error,  but  the  court  held 
that  the  omission  was  cured  by  verdict,  saying : 

"  The  majority  of  this  court  is  inclined  to  the  opinion 
that  if  the  declaration  was  defective  in  that  particular,  it  is 
cured  by  the  verdict.  The  principle  is,  *  when  anything  is 
omitted  in  the  declaration,  though  it  be  matter  of  sub- 
stance, if  it  be  such,  that,  without  proving  it  at  the  trial,  the 
plaintiff  could  not  have  had  a  verdict,  and  there  be  a  ver- 
dict for  the  plaintiff,  such  an  omission  shall  not  arrest  the 
judgment,' "  citing  Tidd,  Chitty  and  other  authorities. 
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Whether  the  rule  thus  announced  would  apply  to  a  case 
in  which  the  record  purported  to  contain  all  the  evidence, 
and  in  which  it  appeared  that  there  was  no  evidence  of  a 
fact  essential  to  a  recovery,  is  a  question  not  presented  by 
the  record  in  this  case;  but  that  it  does  apply  to  cases  in 
which,  like  the  present,  the  evidence  has  not  been  preserved 
by  bill  of  exceptions,  we  have  no  doubt;  the  presumption 
being,  in  the  absence  of  evidence  to  the  contrary,  that  the 
trial  court  would  not  have  allowed  the  verdict  to  stand  in 
the  absence  of  proof  of  all  the  facts  essential  to  a  recovery. 

The  judgment  is  affirmed. 

Mr.  Justice  Sears  took  no  part  in  the  decision  of  this 
case. 


g  l*lj  William  Bidges  v.  City  of  Chicago. 

1.  Nbouoence— 2i  question  for  the  Jury, — Whether  under  given 
facts,  the  reliance  of  a  servant  upon  a  promise  by  the  master  to  repair, 
and  continued  exposure  to  the  known  danger,  is  or  is  not  negligence,  is 
a  question  for  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897. 
Reversed  and  remanded.    Opinion  filed  November  2,  1897. 

MuNsoN  T.  Cask,  attorney  for  appellant,  contended 
that  the  legal  effect  of  the  motion  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant  was  to  admit  not  only  the 
truth  of  the  evidence  of  each  and  every  witness,  but  all  the 
legitimate  and  natural  inferences  to  be  drawn  therefrom; 
and  in  this  connection  it  is  not  for  the  trial  court  to  pass 
upon  thecredibilityof  the  witnesses, or  hold,  where,  under  the 
evidence  introduced,  there  is  a  conflict  upon  any  one  question 
of  fact,  that  the  party  on  whose  behalf  the  evidence  is  intro- 
duced is  bound  by  the  testimony  of  any  one  witness.  If 
there  is  evidence  tending  to  prove  the  contrary,  his  function 
is  strictly  limited  to  determining  whether  there  is  or  is  not 
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evidence  legally  tending  to  prove  the  fact  or  facts  aliirmed. 
He  is  never  authorized  to  refuse  to  submit  the  cause  to  the 
jury  or  to  direct  a  verdict  for  the  defendant  unless  evidence 
given  at  the  trial  with  all  the  inferences  which  the  jury  can 
justifiably  draw  from  it  is  so  insufBcient  to  support  a  ver- 
dict for  the  plaintiff  that  such  a  verdict  if  returned  must  be 
set  aside.  Wenona  Coal  Co.  v.  Holraquist,  152  Jll.  581; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Richards,  Id.  59;  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  242;  Chicago  &  N.  W. 
R.  R.  Co.  V.  Dunleavy,  129  111.  132;  Bartelott  v.  Inter- 
national Bank,  119  111.  259 ;  Frazer  v.  Howe,  106  111.  563. 

The  master  is  bound  to  use  reasonable  care  in  providing 
safe  machinery,  appliances,  surroundings,  ete.,  and  the  serv- 
ant, in  the  absence  of  notice  that  the  machinery,  etc.,  is 
unsafe  or  defective,  has  a  right  to  rely  upon  the  discharge 
by  the  master  of  his  duties  in  respect  to  these  things. 
Wharton  on  Negligence,  Sec.  211;  Wood  on  Master  and 
Servant,  Sec.  329;  Chicago  &  E.  I.  R.  R.  Co.  v.  Hines,  132 
111.  161;  Elliott  V.  Hall,  15  Law  Rep.,  Q.  B.  315;  Penn- 
sylvania  Coal  Co.  v.  Kelly,  54  111.  App.  622. 

He  is  presumed  to  have  a  knowledge  of  the  principles 
upon  which  his  machinery  works,  and  therefore  of  the  con- 
sequences likely  to  arise  from  defects  of  which  he  has  notice. 
If  an  accident  arises  from  a  defect  of  which  he  had  notice 
he  can  not  say  that  he  did  not  think  the  defect  to  be  of  con- 
sequence. Wood  on  Master  and  Servant,  Sees.  329  and 
348 ;  Pennsylvania  Coal  Co.  v.  Kelly,  54  111.  App.  622. 

Under  the  recent  decisions  of  thiscourt  the  trial  judge  erre<l 
in  directing  a  verdict.    See  Parker  v.  Lake  S.  &  M.  S.  Ry 
Co.,  20  Brad.  280;  Lake  S.  Foundry  Co.  v.  Rakowski,  54  111 
App.  213;  Canning   v.  McMillan,  55  111.  App.  232;  Ander 
son  V.  Bradley,  65  111.  App.  236;  Kimel  v.  Chicago  B.  &  Q 
R.  R.  Co.,  55  111.  App.  244;  Sendzikowski  v.  McCormick  H 
M.  Co.,  58  111.  App.  418;  Ambrose  v.  Angus,  61  111.  App. 
304;  Ziegler  v.  Pennsylvania  Co.,  63  111.  App.  410;  Broad 
bent  V.  Chicago  &  G.  T.  Ry.  Co.,  64  111.  App.  231;  Chicago 
Edison  Co.  v.  Hudson,  66  111.  App.  639;  Swift  &  Co.  v.  Fue, 
66  111.  App.  657;  Lehigh  v.  World's  Col.  Ex.,  67  111.  App. 
28;  Hutehinson  v.   Chicago  &  A.  R.  R.,  67  111.  App.  96; 
Hines  Lumber  Co.  v.  Ligas,  6S  111.  App.  523. 
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Miles  J.  Devine,  attorney  for  appellee. 

Decisions  may  be  found  which  hold  that  if  there  is  any 
evidence — even  a  scintilla — tending  to  support  the  plaintilTs 
case,  it  must  be  submitted  to  the  jury;  but  the  more  reason- 
able rule  which  has  now  come  to  be  established  by  the  bet- 
ter authority,  is  that  when  the  evidence  given  at  the  trial, 
with  all  inferences  that  the  jury  could  justifiably  draw  from 
it,  is  so  insufficient  to  support  a  verdict  for  the  plaintiff  that 
such  a  verdict  if  returned  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury  but  must  direct  a  ver- 
dict for  the  defendant.  Simons  v.  Chicago  &  Tomah  R.  R. 
Co.,  110  111.  346,  cited  and  approved  in  Lake  Shore  &  M. 
S.  R.  R.  Co.  V.  O'Connor,  115  111.  261;  Doane  v.  Lockwood, 
115  111.  490;  Bartelott  v.  International  Bank,  119  111.  271. 

A  master  is  bound  to  inform  his  servant  of  all  dangers 
incident  to  the  service  of  which  he,  the  master,  is  cognizant, 
and  of  which  the  master  is  aware  and  ought  to  know,  which 
are  unknown  to  the  servant  and  would  not  be  readily  ascer- 
tainable except  by  a  person  }x>ssessed  of  peculiar  knowledge, 
which  the  master  has  no  reason  to  suppose  the  servant  pos- 
sesses. Dangers  which  are  the  result  of  common  knowledge, 
which  can  readily  be  seen  by  common  observation,  the  serv- 
ant assumes  the  risk  of.  Swift  &  Co.  v.  Fue,  66  111.  App. 
651;  Wood  on  Master  and  Servant,  714,  721;  Richardson  v. 
Cooper,  88  111.  270. 

An  employe  can  not  recover  for  an  injury  suffered  in  the 
course  of  business  in  which  he  is  employed  from  defective 
machinery  used  therein  after  he  had  knowledge  of  the  de- 
fect and  continued  to  work,  it  being  held  that  upon  becom- 
ing aware  of  the  defective  condition  of  such  machinery  he 
should  desist  from  his  employment;  and  if  he  does  not  do 
so,  but  chooses  to  continue  on,  he  is  deemed  to  have  assumed 
the  risk  of  such  defects,  at  least  when  he  had  not  been  in- 
duced by  his  employer  to  believe  that  the  change  w^ould  be 
made  and  had  not  plainly  objected.  Camp  Point  Mfg.  Co. 
V.  Ballon,  71  111.  417;  Chicago  &  Alton  R.  R.  Co.  v.  Mun- 
roe,  85  111.  25. 

The  employe  is  required  to  establish  three  propositions 
to  sustain  his  action: 
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1.  That  the  appliances  were  defective. 

2.  That  the  master  had  notice  thereof,  or  knowledge,  or 
ought  to  have  had  such  knowledge. 

3.  That  the  servant  did  not  know .  of  the  defect  or  risk 
and  had  not  equal  means  of  knowing  with  the  master. 
Goldie  v.  Werner,  151  111.  551. 

"Where  a  ssrvant  had  knowledge  of  the  risk  it  must  appear 
that  the  servant  was  led  to  continue  the  employment  by  the 
master's  promise  that  the  defect  complained  of  should  be 
remedied.  Where  the  servant  does  not  complain  upon  his 
own  account  and  continues  in  the  employment  with  full 
knowledge  of  the  risk,  he  can  not  recover  of  the  master  be- 
cause the  latter,  when  the  defective  condition  is  called  to  his 
attention  by  the  servant,  gives  assurances  which  do  not  in- 
duce the  servant  to  remain,  that  the  defect  should  be  rem- 
edied. Bailey  on  Master's  Liabilities  for  Injuries  to  Servant, 
208,  209;   Missouri  Furnace  Co.  v.  Abend,  107  111.  44. 

Knowledge  of  the  defect  or  insufficiency  in  the  machinery 
or  implements  must  be  brought  home  to  the  master  or  proof 
given  that  he  was  ignorant  of  the  same  through  his  own 
negligence  or  want  of  care;  or,  in  other  words,  it  must  be 
shown  that  he  either  knew  or  ought  to  have  known  of  the 
defects  which  caused  the  injury.  Sack  v.  Doleseet  al.,  137 
III.  129. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

The  appellant  sued  to  recover  for  personal  injuries  alleged 
to  have  resulted  from  negligence  of  appellee,  his  employer. 

The  negligence  charged  is  the  furnishing  to  appellant  of 
an  unsafe  appliance,  viz.,  a  defective  clamp,  used  in  the 
construction  of  a  swinging  scaffold  upon  which  appellant 
worked.  Through  the  giving  way  of  this  clamp  the  scaffold 
was  drop])ed  and  appellant  was  injured. 

It  is  alleged  and  evidence  was  given  tending  to  prove  that 
appellant  complained  of  the  condition  of  the  clamp  in  ques- 
tion, and  was  promised  by  the  foreman  of  appellee  a  day  or 
two  before  the  injury,  that  the  defect  would  be  remedied. 

Upon  these  allegations  and   upon  evidence  tending  to 

Vol.  LXXII  10 
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establish  them,  the  trial  court  held  that  no  sufficient  cause 
of  action  was  shown,  and  at  the  conclusion  of  the  evidence 
for  appellant,  directed  a  verdict  of  not  guilty. 

The  question  presented  here  is  the  sufficiency  of  appellant's 
case  for  submission  to  a  jury. 

No  question  is  raised  as  to  the  duties  or  the  particular 
office  of  the  '^  foreman  "  in  this  case,  or  as  to  the  liability  in 
general  of  the  municipality  for  negligence  of  such  an  official 
in  dealing  with  a  subordinate  employed  in  work  of  the  kind 
shown  here. 

It  would  seem  from  the  record  and  from  the  arguments 
of  counsel  for  the  parties,  that  the  ruling  of  the  trial  court 
was  based  solelj^  upon  the  theory  that  the  danger  arising 
from  the  defective  condition  of  this  clamp  came  under  the 
application  of  the  doctrine  of  assumed  hazard.  The  doctrine 
of  assumed  hazard  is  part  of  the  contractual  relation  between 
master  and  servant,  in  that  the  servant  at  the  time  of  his 
employment  impliedly  agrees  with  the  master  that  he  will 
take  upon  himself  all  those  risks  which  are  ordinarily  inci- 
dent to  the  nature  of  his  service,  in  consideration  of  the 
wages  which  are  supposedly  commensurate  with  the  dangers 
of  the  employment. 

The  negligent  conduct  of  the  servant  in  remaining  exposed 
to  a  known  danger,  arising  from  a  particular  defect,  not 
part  of  the  risks  usually  incident  to  the  service,  is  frequently 
called  an  assumption  of  hazard.  It  does  not  come  within 
the  general  doctrine  of  assumed  hazard;  and  it  does  logically 
come  under  the  doctrine  of  contributory  negligence.  But 
in  either  event,  whichever  term  be  applied  to  the  behavior 
of  the  servant,  whether  'it  be  called  an  assuming  of 
the  hazard  or  contributory  negligence,  a  fact  is  presented  by 
this  record  which  might  be  found  by  the  jury  to  negative 
either  tlie  assuming  of  the  risk  by  the  servant  or  contribu- 
tory negligence  upon  his  part  in  remaining  exposed  to  it, 
viz.,  the  promise  to  repair.  Whether  under  given  facts, 
reliance  upon  a  promise  to  repair  and  continued  exposure  to 
the  known  danger,  is  or  is  not  negligence,  is  a  question  for 
the  jury.  Missouri  Fur.  Co.  v.  Abend,  107  111.  44,  and  cases 
therein  cited. 
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And  if  the  doctrine  of  assumed  hazard  could  be  invoked, 
it  would  still  remain  a  question  of  fact  for  the  jury,  whether 
.the  promise,  under  the  given  facts,  negatived  any  assumption 
of  the  risk. 

No  matter  in  the  record  is  brought  to  our  attention  bv 
counsel  which  would  afford  a  sufficient  reason  in  law  for 
withdrawing  the  case  from  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 


Chicago  Trust  and  Savings  Bask  v.  W.  P.  Black. 

1.  Tbials  by  the  CovKT—Wfien  Conclu»ive,^The  finding  of  a  trial 
court,  without  a  jury,  the  witnesses  being'  before  it,  will  be  given  like 
consideration  as  the  yerdict  of  a  jury,  on  controverted  questions  of  fact, 
unless  it  is  clearly  against  the  weight  of  the  evidence. 

2.  Guarantor  —  Liability  Same  as  a  Surety,  —  It  is  immaterial 
whether  a  guarantor  is  actually  injured  by  an  extension  of  the  time  of 
payment  of  a  note  for  the  benefit  of  the  maker;  the  rule  as  to  a  guaran* 
tor  is  the  same  as  a  surety  in  this  regard. 

8.  Propositioks  of  Law— 5A<n<2d  not  Ask  the  Court  to  Pass  uJhm 
Questions  of  Fact, — ^A  proposition  of  law  which  requires  the  court  to 
find  on  a  question  of  fact,  is  properly  refused. 

ABBumpstt,  on  a  guaranty.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  William  G.  Ewinq,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  November  3, 
1897. 

Cbatty  Bros.,  Jar  vis  &  Cleveland,  attorneys  for  appel- 
lant. 

That  one  of  the  joint  makers  of  negotiable  paper  has  the 
right  to  bny  sach  paper  and  to  sell  it,  is  sustained  by  the 
cases  of  Kipp  v.  McChesney,  66  I]l.  460,  and  Gammon  v. 
Huse,  9  111.  App.  557. 

Sbth  F.  Cbews  and  C.  D.  F.  Smith,  attorneys  for  appellee, 
contended  that  there  was  such  an  extension  of  the  time  of 
payment  of  the  note  in  salt  as  will  release  the  accommoda- 
tion makers  and  the  accommodation  indorser  and  guarantor. 
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•  Tho  law  is  thus  expressed  in  Parsons  on  Notes  and  Bills, 
Vol.  1,  239  :  "  If  the  creditor  gives  time  and  forbear- 
ance to  the  principal  debtor  by  a  promise  which  binds  him 
in  law,  and  would  bar  his  action  against  the  debtor,  the 
surety  is  discharged.  For  in  the  first  place  this  essentially 
varies  the  terms  of  the  obligation,  which  ceases  to  be  that 
for  the  due  discharge  of  which  he  became  8uret3^.  And  in 
the  next  place,  the  surety  holds  as  a  valuable  right,  the 
power  of  instantly  saving  himself  by  suit  against  the  debtor^ 
if  he  is  obliged  to  pay  the  debt.  If,  then,  time  be  given  to 
the  debtor  and  the  surety  pays,  he  loses  this  right  because 
he  does  not  pay  from  legal  necessity.  The  debtor  may  say, 
'I  was  not  obliged  to  pay  my  creditor  for  three  months  to 
come,  and  why  should  I  pay  you  ? '  and  thus  the  creditor 
has  deprived  the  surety  of  a  right  on  which  he  may  have 
depended  for  his  indemnity." 

See  also  Colgrove  v.  Tallraan,  67  N.  Y.  95;  Millerd  et  al. 
V.  Thorn,  56  N.  Y.  402;  Bank  of  Albion  v.  Burns  et  al.,  46 
N.  Y.  170;  Home  National  Bank  v.  Waterman,  30  111. 
App.  548;  134  111.  467;  Reed  v.  Cramb,  22  111.  App.  34; 
I'rice  V.  Dime  Savings  Bank,  124  111.  317. 

Mb.  Justice  Windes  delivered  the  opiniow  of  the  Couet. 

About  November  16,  1886,  one  Sceets  went  to  appellant 
for  a  loan  of  money  by  a  discount  of  his  note,  first  asking 
for  $1,500  and  later  for  $2,000.  He  first  offered  to  deposit 
as  collateral  security  for  the  loan,  1,200  shares  of  stock  of 
the  par  value  of  $12,000  of  the  Knights  of  Labor  Publish- 
ing Co.,  but  appellant  declined  to  make  the  loan,  and 
required  other  security.  He  then  told  Tolman,  the  presi- 
dent of  appellant,  that  he  thought  he  could  get  some  friends 
to  go  on  the  note  with  him,  and  gave  the  names  to  Tolman, 
who,  after  looking  them  up,  told  Sceets  they  would  be  satis- 
factory. He  told  Tolman  the  loan  was  for  his,  Sceets', 
personal  use,  and  that  the  persons  who  would  sign  the  note 
with  him  were  simply  security.  This  is  not  denied  by 
appellant,  except  inferentially. 

Sceets  gave  his  individual  note  of  $2,000,  dated  Novem- 
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ber  16,  1886,  to  appellant,  payable  to  his  own  order  and  by 
him  indorsed,  in  which  it  is  stated  that  he  deposited  as 
collateral  security  with  appellant  a  note  of  $2,000,  dated 
Soveniher  11^  1886^  payable  in  ninety  days,  signed  by  him- 
S3lf,  Stauber,  Florus,  Dixon  and  Stewart,  and  empowered 
the  lethal  holder  thereof  to  sell  the  collateral  note  in  case 
of  default  in  payment  of  the  original,  and  also  to  confess 
judgment. 

At  the  same  time  Sceets  gave  his  individual  note  of 
$2,000  to  appellant.  lie  also  delivered  to  appellant  the  note 
on  a  guaranty  of  which  appellee  is  sued  in  this  case,  which 
is  the  joint  and  several  note  of  said  Sceets,  Stauber,  Florus, 
Dixon  and  Stewart  for  the  sum  of  $2,000,  dated  Novem. 
bsr  16, 1886,  payable  ninety  days  after  date  to  the  order 
of  appellee,  and  by  him  indorsed,  in  which  it  is  stated  that 
as  collateral  security  thereof  there  was  deposited  with  said 
Black  1,200  shares  of  stock  of  the  Knights  of  Labor  Pub- 
lishing Co.,  of  the  par  value  of  $12,000,  and  empowered 
the  legal  holder  of  the  note  to  sell  said  collateral  in  case  of 
default  in  payment  of  the  note,  and  also  to  confess  judg- 
ment. On  this*  note  is  indorsed  a  guaranty  of  payment  at 
maturity,  executed  by  said  Black. 

Appellee  makes  the  defense  that  appellant,  on  the  request 
of  the  maker  or  makers  of  said  last  mentioned  note,  with- 
out the  request  of  appellee  or  his  assent  or  knowledge, 
extended  the  time  of  payment  thereof  for  two  periods  of 
ten  days  each,  and  that  he  was  thereby  discharged. 

Appellant  contended  in  the  trial  court,  and  does  here, 
that  the  extensions  which  are  admitted  to  have  been  made, 
and  on  good  consideration,  were  allowed,  not  on  the  note 
in  suit,  but  on  the  individual  note  of  Sceets,  which,  it  is 
claimed,  was  the  principal  note  and  the  one  discounted. 
The  trial  was  before  the  court,  a  jury  being  waived,  and 
the  evidence  was  conflicting  on  this  point.  The  finding  of 
the  trial  court  for  appellee,  the  witnesses  being  before  it, 
should  and  will  be  given  like  consideration  as  the  verdict 
of  a  jury  on  controverted  questions  of  fact,  and  should 
stand  unless  it  can  be  said  it  is  clearly  and  palpably  against 
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the  weight  of  the  evidence.  Snell  v.  Cottingham,  72  111. 
161;  Coari  v.  Olsen,  91  111.  273;  Kouhn  v.  Schroth,  44  111. 
App.  513;  Hall  v.  Cox,  Id.  382;  Armstrong  v.  Barrett,  46 
111.  App.  193. 

We  deem  it  unnecessary  to  detail  the  conflicting  evidence 
as  to  which  note  was  discounted  or  extended.  It  justified 
the  finding  of  the  trial  court  in  favor  of  appellee. 

The  same  reasons  apply  to  the  second  contention  of 
appellant,  that  the  granting  time  to  Sceets  would  not  release 
Black  unless  appellant  had  notice  that  Black  was  an 
accommodation  surety  for  Sceets.  The  evidence  justified 
a  finding  that  appellant  knew  Black  was  an  accommodation 
surety. 

It  is  claimed,  but  no  authorities  are  cited  to  support  the 
contention,  that  the  court  erred  in  not  holding  propositions 
of  law  Nos.  2,  4  and  5,  submitted  by  appellant,  which  are 
as  follows,  viz.: 

^'  2.  The  court  is  requested  to  hold  as  a  matter  of  law 
that  the  guarantor  of  a  promissory  note  is  liable  to  the 
holder  thereof,  notwithstanding  the  holder  may  extend  the 
time  of  payment  of  the  note,  for  the  benefit  of  the  maker 
thereof,  after  its  maturity,  if  the  guarantor  has  not  been 
injured  by  the  extension. 

"  4.  The  court  is  asked  to  construe  the  written  papers  in 
evidence  according  to  their  legal  effect,  and  to  hold  that  the 
note  signed  by  George  N.  Sceets  alone  was  the  principal 
note,  and  the  note  signed  by  Sceets  and  others,  and  guaran- 
teed by  the  defendant,  was  a  collateral  note. 

"  5.  The  court  is  asked  to  hold  that  the  note  signed  by 
George  N.  Sceets  alone  constitutes  a  contract  between  the 
Chicago  Trust  and  Savings  Bank  and  George  N.  Sceets, 
and  that  when  Sceets  stated  therein  that  the  note  guaranteed 
by  the  defendant  Black  was  collateral  to  his  note,  such 
statement  bound  the  defendant." 

It  is  immaterial  whether  a  guarantor  is  actually  injured 
by  extension  of  time  of  payment  of  a  note  for  the  benefit 
of  the  maker.  The  rule  as  to  a  guarantor  is  the  same  as  a 
surety  in  this  regard.    The  second  proposition  was  properly 
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refused.  2  Brandt  on  Suretyship  and  Guaranty,  Sees.  342 
and  343;  Hurd  v.  Marple,  10  Brad.  418;  Davis  v.  People, 
1  Giim.  409,  and  cases  cited ;  Dodgson  v.  Henderson,  113 
111.  360. 

The  fourth  proposition  was  properly  refused  because  it 
asks  the  court  to  find  on  a  question  of  fact.  The  fifth 
proposition  was  properly  refused  because  there  is  no  reason 
shown  by  the  record  why  appellee  should  be  bound  by  Sceets' 
statement  in  his  individual  note,  which  appellee  testifies  he 
didn't  know  existed  before  the  10th  or  11th  of  March,  1887, 
several  months  after  the  loan  in  question  was  consummated. 

The  judgment  is  affirmed. 


H.  Albert  Lewis  v.  The  Connty  of  Cook. 

1.  Fkbs  and  Salaries— Judaea  of  Eleetion.—The  judges  of  election 
in  Chicago  are  entitled  under  the  law  to  the  sum  of  three  dollars  per 
day  for  their  services  in  attending  each  election. 

2.  Statutes— Repeals  by  Implication, — Repeals  hy  implication  are 
not  favored.  If  two  statutes  are  seemingly  repugnant,  it  is  the  duty  of 
thecoart  toso  construe  them  that  tlie  latter  shall  not  repeal  the  former 
by  implication,  and  if  a  construction  can  reasonably  be  given  by  which 
both  acts  will  stand  it  will  be  adopted.  The  repugnance  between  stat- 
nte8  must  be  so  clear  and  plain  that  they  can  not  be  reconciled,  to 
justify  a  resort  to  the  doctrine  of  repeal  by  implication. 

8.  Samb — Repealg— General  and  Special  Laws,— A  general  law  will 
not  be  held  to  repeal  by  implication  a  former  special  law,  even  when 
both  relate  to  the  same  subject-matter. 

4.  ^hXSr— Section  2  of  Article  7  of  the  Act  of  1885  Not  Repealed, — 
Section  2  of  article  7  of  the  act  approved  June  19,  1885,  providing  that 
jndges  of  elections  shall  be  allowed  and  paid  at  the  rate  of  $3  per  day  is 
not  repealed,  so  far  us  it  relates  to  the  compensation  of  judges  of  elec- 
tions in  the  city  of  Chicago,  by  the  amendatory  act  of  1805,  entitled 
*'  An  act  to  amend  section  68  of  an  act  entitled,  'An  act  in  regard  to  elec- 
tions and  to  provide  for  filling  vacancies  in  elective  offices,*  approved 
April  1,  1872." 


Assumpsit,  for  official  fees,  etc.  Appeal  frojn  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Paynb,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Oi)inion  filed 
November  2,  1897. 
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Julius  A.  Johkson,  attorney  for  appellant;  H.  Albebt 
Lewis,  pro  %e. 

If  a  statute  is  valid  it  is  to  have  effect  according  to  the 
purpose  and  intent  of  the  law  maker.  The  intent  is  the 
vital  part,  the  essence  of  the  law.  Sutherland  on  Satutory 
Construction,  Par.  234. 

A  statute  must  be  interpreted  according  to  its  true  intent 
and  purpose  and  its  strict  letter  must  be  made  to  yield  to 
its  obvious  intent.  Words,  mciiningless  or  inconsistent  with 
intent,  otherwise  plainly  expressed  in  an  act,  may  be  rejected 
as  surplus.     People  v.  English,  139  111.  622. 

In  the  construction  of  a  statute  courts  are  not  confined  to 
the  wdrds  used,  but  they  regard  the  purpose,  and  when 
necessary  to  give  effect  to  the  meaning  of  the  law,  words 
may  be  rejected  and  others  substituted.  Peoria  &  P.  U. 
By.  Co.  V.  People,  144  111.  458;  People  v.  Hoffman,  97  111. 
234;  Anderson  v.  Chicago,  B.  &  Q.  K.  R.  Co.,  117  111.  26. 

Robert  S.  Iles,  county  attorney,  attorney  for  appellee; 
Frank  L.  Shepabd,  assistant  county  attorney,  of  counsel. 

Mr.  Presiding  JusncE  Adams  delivered  the  opinion  of 
THE  Court. 

The  appellant,  H.  Albert  Lewis,  was  a  judge  of  election 
in  Chicago,  Cook  county,  in  1896,  and  as  such  served  four 
days,  for  which  he  was  paid  at  the  rate  of  three  dollars  per 
day,  or  in  all  twelve  dollars.  He  claims  that,  legally,  he 
should  have  been  paid  at  the  rate  of  five  dollars  per  day, 
or  twenty  dollars,  and  brought  suit  to  recover  the  difference 

of  S8. 

The  general  law  of  this  State  regarding  elections  is  en- 
titled, "An  act  in  regard  to  elections,  and  to  provide  for 
filling  vacancies  in  elective  offices,"  approved  Aprils,  1872, 
in  force  July  1,  1872.  Revised  Stat.  1885,  p.  636.  Section 
63  of  this  law  is  as  follows : 

*'  The  judges  and  clerks  of  election  shall  be  allowed  the 
sum  of  $3  each  per  day  for  their  services  in  attending  each 
oloction,  and  the  judge  who  carries  the  returns  to  the  county 
dork  shall  also  receive  five  cents  per  mile  each  way." 


FiiisT  District — October  Tebm,  1897*      153 

Lewis  V.  County  of  Cook. 

In  1885  an  act  was  passed  entitled  "An  act  regarding 
the  holding  of  elections  and  declaring  the  result  thereof  in 
cities,  villages  and  incorporated  towns  of  this  State,"  ap- 
proved June  19, 1886,  and  in  force  July  1,  1885,  Sec.  2  of 
Art.  7  of  which  is  as  follows: 

"All  judges  and  clerks  of  election  and  official  ticket 
holders,  under  this  act,  shall  be  allowed  and  paid  at  the  rate 
of  $3  per  day."    Rev.  Stat.  1895,  p.  584. 

Section  1  of  the  act  provides  that  the  electors  of  any 
city  may  adopt  it  in  the  manner  prescribed  by  the  act,  and 
it  is  admitted  by  counsel  for  the  parties  that  it  was  adopted 
by  the  city  of  Chicago  and  in  force  in  said  city  prior  to 
1896. 

In  1895  the  legislature  passed  an  act  entitled  "An  act 
to  amend  section  63  of  an  act  entitled  ^An  act  in  regard 
to  ele<3tions  and  to  provide  for  filling  vacancies  in  elective 
offices,'  approved  April  1, 1872,  in  force  Jul}'^  1,  1872,"  which 
provides  that  section  63  of  the  act  of  1872  .shall  be 
amended  so  as  to  read  as  follows : 

"  Section  63.  All  judges  and  clerks  of  election  in  coun- 
ties of  the  first  and  second  class  shall  be  allowed  the  sum  of 
three  (3)  dollars  per  day  for  their  services,  and  judges  and 
clerks  of  election  in  counties  of  the  third  class  the  sum  of 
five  (5)  dollars  each  per  day  for  their  services."  L.  1895,  p. 
173;  2  S.  &  C.  Stat.,  p.  1652.  Appellee  is  a  county  of  the 
third  class. 

Appellant's  counsel  contends  that  Sec.  2  of  Art.  7  of 
the  act  of  1885  is  repealed,  in  so  far  as  it  relates  to  the 
compensation  of  judges  in  the  city  of  Chicago,  by  the 
amendatory  act  of  1895,  above  mentioned.  If  so  repealed 
it  must  be  by  necessary  implication,  because  the  act  of 
1895  does  not  refer  to  section  2,  but  purports  only  to  be  an 
amendatory  act  of  section  63  of  the  act  of  1872.  All  that 
the  act  of  1895  purports  to  do,  is  to  substitute  in  the  act  of 
1872  the  section  numbered  63  in  the  act  of  1895,  for  the  sec- 
tion of  the  same  number  in  the  act  of  1872.  But  if  the  view 
of  appellant's  counsel  is  sound,  the  efiPect  of  the  act  of  1895 
was  much  more  than  is  expressed,     in  his  view  the  act  of 
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1S95  is  to  be  construed  as  operating,  practically,  as  an  amend- 
ment of  Sec.  2,  Art.  7,  of  the  act  of  1885.  That  section, 
as  originally  passed,  is  as  follows:  "All  judges  and  clerks 
of  election  and  official  ticket  holders,  under  this  act,  shall 
be  allowed  and  paid  at  the  rate  of  three  dollars  per  day;" 
but  if  the  position  of  appcllant^s  counsel  be  sound,  the 
section  must  now  be  read  as  follows :  "All  judges  and  clerks 
of  election,  under  this  act,  in  cities,  villages  and  incorpo- 
rated towns,  in  counties  of  the  first  and  second  class,  shall  be 
allowed  each  the  sura  of  three  dollars  per  day  for  their  serv- 
ices, and  judges  and  clerks  of  election  in  cities,  villages 
and  towns,  in  counties  of  the  third  class,  shall  be  allowed 
each  the  sum  of  five  dollars  per  day  for  their  services,  and 
all  official  ticket  holders,  under  this  act,  shall  be  allowed 
each  three  dollars  per  day  for  their  services."  It  will  be 
observed  that  official  ticket  holders  are  not  mentioned  in  the 
act  of  1895.     Repeals  by  implication  are  not  favored. 

If  statutes  are  seemingly  repugnant,  it  is  the  duty  of 
courts  to  so  construe  them  that  the  latter  shall  not  repeal 
the  former  by  implication,  and  if  a  construction  can  reason- 
ably be  given  by  which  both  acts  will  stand,  it  will  be 
adopted.  The  repugnance  between  statutes  must  be  so  clear 
and  plain  that  they  can  not  be  reconciled,  to  justify  a  resort 
to  the  doctrine  of  repeal  by  implication.  The  authorities  in 
support  of  these  propositions  are  too  numerous  for  citation. 
The  following  are  cited :  Town  of  Ottawa  v.  County  of 
La  Salle,  12  111.  339;  Board  of  Supervisors  v.  Campbell,  42 
lb.  490;  City  of  Chicago  v.  Quimby,  38  lb.  274;  Hume  v. 
Gossett,  43  lb.  297;  People  ex  rel.,  etc.,  v.  Barr,  44  lb.  198; 
Village  of  Hyde  Park  v.  Oakwoods  Cemetery  Ass'n,  119 
111.  141;  Butz  V.  Kerr,  123  lb.  659;  Trausch  v.  Cook  County, 
147  lb.  534. 

Assuming,  merely  for  the  purpose  of  discussion,  that  the 
amendatory  act  of  1895  and  Sec.  2,  Art.  7,  of  the  act  of 
1885,  relate  to  the  same  subject-matter,  are  they  so  repug- 
nant that  they  can  not  be  reconciled — that  both  can  not 
stand?  It  is  manifest  that  section  2  might  have  effect  in 
the  city,  and  section  63  of  the  act  of  1872,  as  amended^ 


First  District — October  Term,  1897.      155 

Lewis  V.  County  of  Cook. 

might  have  effect  in  that  part  of  the  county  outside  the  ter- 
ritorial limits  of  the  city. 

In  Village  of  Hyde  Park  v.  Cemetery  Association,  supra^ 
it  appeared  that  the  Cemetery  Association  was  incorpo- 
rated in  1853,  and  was  empowered  by  its  charter  to  acquire 
land  for  a  cemetery,  etc.;  that  in  1864  it  acquired  land  for 
that  purpose  in  the  town  of  Hyde  Park,  and  that  in  1867 
an  act  was  passed  amendatory  of  its  charter,  whiith  pro- 
Tided  that  no  road,  street,  alley  or  thoroughfare  should  be 
laid  out  or  opened  through  the  land,  or  any  part  thereof,  of 
the  association,  without  its  consent.  Subsequently,  and  in 
1872,  the  "  Act  for  the  incorporation  of  cities  and  villages  '* 
was  passed  and  took  effect,  and  the  village  of  Hyde  Park, 
formerly  the  town  of  Hyde  Park,  became  incorporated 
under  that  act. 

By  the  act  of  1872,  cities,  villages  and  towns  were  em- 
powered "  to  lay  out,  open,  alter,  widen,  extend,  grade, 
pave,  or  otherwise  improve  streets,  alleys,  avenues,  side 
walks,  whaf*ves,  parks  and  public  grounds  and  vacate  the 
same."  It  is  hardly  necessary  to  say  that  the  powers  men- 
tioned were,  as  a  general  rule,  co-extensive  with  the  terri- 
torial limits  of  the  municipality.  The  village  attempted 
to  open  a  street  through  the  land,  claiming  that  the  act  of 
1872  operated  to  repeal  b}'^  implication  the  provision  in  the 
act  amendatory  of  the  Cemetery  Association's  charter,  pro- 
hibiting such  opening,  but  the  court  decided  otherwise, 
saying,  among  other  things,  ^'The  two  acts  may  stand 
together.  Under  the  general  law,  all  roads  and  streets  in 
the  village  are  under  its  control,  except  the  lands  of  the 
association,  and  as  to  those  lands  the  association  has  ex- 
clusive control."    lb.  148. 

It  is  a  familiar  rule  that  a  general  law  will  not  be  held 
to  repeal  by  implication  a  former  special  law,  even  when 
both  relate  to  the  same  subject-matter.  Town  of  Ottawa 
v.  County  of  La  Salle,  wiijpra;  Gunnarssohn  v.  City  of  Ster- 
ling, 92  111.  569;  Butz  et  al.  v%  Kerr,  aupra. 

Sedgwick  says  in  reference  to  this  rule,  "  The  reason  and 
philosophy  of  the  rule  is,  that  when  the  mind  of  the  legis- 
lator has  been  turned  to  the  details  of  a  subject,  and  he  has 
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acted  upon  it,  a  subsequent  statute  in  general  terms,  or 
treating  the  subject  in  a  general  manner  and  not  expressly 
contradicting  the  original  act,  shall  not  be  considered  as 
intended  to  affect  the  more  particular  or  positive  provisions, 
unless  it  is  absolutely  necessary  to  give  the  latter  act  such 
construction,  in  order  that  its  words  shall  have  anv  eflfect 
whatever."  Sedgwick  on  Stat.,  etc.,  Construction,  2d  Ed., 
97-8. 

The  act  of  1885  is  not  special  within  the  meaning  of  the 
constitutional  prohibition  of  special  legislation,  but  it  is 
special  in  the  sense  that  it  applies  only  to  such  municipali- 
ties as  may  adopt  it;  in  other  words,  it  applies  ouly  to  a 
class.  The  act  in  relation  to  miners,  S.  &  C.  Stat.,  Ch.  93, 
is  a  general  law,  in  that  it  is  not  within  the  constitutional 
inhibition  of  special  legislation;  but  it  applies  only  to  a 
class,  viz.,  persons  employed  in  coal  mines,  and  the  court, 
comparing  it  with  another  act  which  it  was  claimed  had 
partially  repealed  it,  said  it  might "  be  reo^arded  as  special." 
Litchfield  Coal  Co.  v.  Taylor,  81  111.  590. 

Suppose  section  2  of  article  7  of  the  act  of  1885  to  be 
amended  in  the  most  general  terms  as  to  the  compensation 
of  judges  and  clerks  of  election,  the  title  of  the  amenda- 
tory act  being  limited  to  the  subject  embraced  in  it,  could 
it  be  reasonably  contended  that  such  amendment  affected, 
in  the  least,  section  63  of  the  act  of  1872?  Clearly  not, 
because  the  act  of  1885  is,  by  its  terms,  limited  in  its  opera- 
tion to  municipalities.  The  same  reasoning  applies  to  the 
act  of  1872,  because  the  act  of  1 885  also  excludes  from  oper- 
ation, in  municipalities  adopting  it,  the  act  of  1872,  and  so 
limits  the  operation  of  the  latter  act  to  territory  outside  of 
such  municipalities. 

No  case  has  been  cited,  or  is  known  to  the  court,  in  which 
an  act  limited  by  its  title  to  the  amendment  of  a  section  of 
a  prior  law,  and  purporting  only  to  amend  such  section, 
was  held  to  repeal  by  implication,  or  in  anj'-  way  affect  any 
law  other  than  that  purported  to  be  amended. 

If  the  act  of  1895  had  decreased  instead  of  increasing  the 
compensation  of  judges  and  clerks  of  election  in  counties 
of  the  third  class,  no  one  would  have  been  heard  to  contend 
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that  il  repealed  bj'  implication  section  2  of  article  7  of  the 
act  of  1885. 

Section  15,  article  1  of  the  act  of  1885,  is  as  follows: 
''  After  and  from  the  time  of  the  adoption  of  this  act,  as 
aforesaid,  the  provisions  of  the  same  shall  be  applicable  to 
such  cities,  villages  or  towns,  and  all  laws  in  conflict  there- 
with shall  no  longer  be  applicable  to  such  cities,  villages  or 
towns.  But  all  laws  or  parts  of  laws  not  inconsistent  with 
the  provisions  of  this  act  shall  continue  in  force  and  bo 
applicable  to  any  sucji  city,  village  or  town,  the  same  as  if 
this  act  &ad  not  been  adopted.-'  This  provision  as  to  the 
applicability  or  non-applicability  of  other  laws,  of  course 
had  reference  only  to  laws  in  force  at  the  time  of  the  adop- 
tion of  the  act  by  any  municipality,  but  it  evidences  the 
intention  of  the  legislature,  at  the  time  of  the  passage  of 
the  act,  that  the  act  should  be,  as  nearly  as  possible,  the 
exclusive  law  in  regard  to  elections  in  such  cities  as  migh't 
adopt  it,  and  it  should  be  very  clear  that  there  has  been  a 
change  in  such  legislative  intention  to  warrant  the  court  in 
so  holding.  The  last  sentence  of  the  section  quoted  was 
probably  inserted  out  of  abundant  caution,  lest  there  might 
lie  some  material  omission  in  the  law,  which  could  be  cured 
or  supplied  by  reference  to  another  law.  The  act  of  1885 
seems  complete  in  its  provisions  in  relation  to  its  subject- 
matter,  without  reference  to  any  other  law,  and  our  atten- 
tion has  not  been  called  to  any  material  omission  in  it. 

If  another  section  had  been  added  to  the  act  of  1805,  its 
title  remaining  the  same,  expressly  repealing  so  much  of 
section  2,  article  7,  of  the  act  of  1885,  as  relates  to  the  com- 
pensation of  judges  £tnd  clerks  of  election,  it  would  be  a 
serious  question  whether  such  additional  section  would  not 
be  void,  as  contravening  the  constitutional  provision  that 
no  act  shall  embrace  more  than  one  subject,  and  that  shall 
be  embraced  in  its  title.  In  such  case  it  could  be  urged 
with  not  a  little  force,  that  section  2  relates  solely  to  the 
compensation  of  judges  and  clerks  of  election  appointed 
and  acting  under  the  act  of  1885,  and  that  both  the  original 
and  amended  section  63  relate  only  to  the  compensation  of 
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judges  and  clerks  of  election  appointed  and  acting  under 
the  act  of  1872,  and  so  the  subjects  are  different.     See  Do- 
lese  et  al.  v.  Pierce,  124  111.  140;  People  v.  Institute  of  P. 
D.,  71  lb.  229;  Taylor  v.  Kirby,  31  III  App.  658. 
Judgment  affirmed. 


George  E.  Crane  r.  Sherman  8.  Jewett  et  al. 

1.  Final  Order— W^^  is  iVb^— An  order  of  a  Circuit  Court  in  a 
chancery  suit  for  the  surrender  of  the  custody  of  the  fund  by  a  receiver 
to  another  officer  of  the  court,  made  expressly  without  prejudice  to  the 
accounting  before  the  master,  and  concluding  with  an  intimation  that 
if  such  order  is  not  complied  with  by  a  day  certain,  the  court  will 
treat  the  receiver  as  in  contempt,  is  not  a  final  order. 

■ 

Creditor's  Bill.— Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.    Writ  dismissed.    Opinion  filed  December  16, 1897. 

C.  J.  MicHBLET,  attorney  for  plaintiflf  in  error. 
Johnson  &  Morrill,  attorneys  for  defendants  in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  writ  of  error  is  prosecuted  to  review  an  order  of  the 
Circuit  Court  of  Cook  County,  entered  April  10, 1897,  which 
is  as  follows : 

"  This  cause  having  come  on  to  be  heard  upon  the  motion 
of  certain  of  the  intervening  petitioners  in  the  above  entitled 
cause,  that  the  receiver  herein  pay  over  to  the  clerk  of  this 
court  all  moneys  in  his  possession  as  such  receiver,  and  it 
appearing  to  the  court  that  in  the  decree  entered  herein  on 
July  3,  lb95,  it  was  ordered  that  the  receiver  herein  pay 
over  to  the  clerk  of  this  court  all  moneys  in  his  possession 
as  such  receiver,  which  decree  upon  appeal  has  been  affirmed 
l)y  the  Appellate  and  Supreme  Courts. 

And  it  further  appearing  to  the  court,  as  shown  by  the 
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reports  filed  by  said  receiver,  that  he  has  in  his  hand  as 
sach  receiver  at  least  the  sum  of  $294,  it  is  therefore 
ordered,  adjudged  and  decreed  by  the  court  that  the  said 
receiver  pay  over  to  the  clerk  of  this  court,  on  or  before 
the  15th  day  of  April,  1897,  the  sum  of  two  hundred 
ninety-four  dollars  ($294),  in  default  of  which  payment  to 
the  said  clerk  on  or  before  the  day  mentioned,  the  said 
receiver  will  stand  committed  for  contempt  of  court,  this 
order,  however,  being^  entered  without  prejudice  to  the 
order  of  reference  heretofore  entered,  concerning  the  reports 
and  accounts  of  said  receiver." 

Prior  thereto,  and  on  the  1st  day  of  April,  1897,  another 
order  had  been  entered  in  the  cause  as  follows : 

"Upon  the  motion  of  counsel  for  the  receiver  in  the 
above  entitled  cause  that  all  reports  and  accounts  heretofore 
filed  by  said  receiver  in  said  cause,  together  with  the 
objections  thereto,  be  referred  to  a  master  in  chancery  of 
this  court,  it  is  ordered  by  the  court  that  ail  reports  and 
accounts  heretofore  filed  by  said  receiver  in  said  cause,  to- 
gether with  all  objections  filed  thereto,  be  referred  to  Thomas 
Taylor,  one  of  the  masters  in  chancery  of  this  court,  to  take 
tBstimony,  hear  arguments  and  determine  ^s  to  the  correct- 
ness and  validity  of  the  receipts  and  disbursements  set  forth 
in  said  reports  and  accounts,  and  to  settle  receiver's  accounts 
and  report  his  findings  in  reference  thereto  to  this  court, 
with  leave  to  all  parties  to  apply  for  further  orders  or 
directions  from  time  to  time." 

It  is  complained  by  plaintiff  in  error  that  the  order  of 
April  10th  should  be  reversed  because,  without  any  ascer- 
tainment (through  the  hearing  ordered  before  the  master) 
of  the  amount  which  plaintiff  in  error  might  be  allowed,  if 
anything,  as  fees  for  receiver,  it  ordered  the  entire  sum  in 
his  hands  to  be  paid  over  to  the  clerk,  and  also  because,  it 
is  claimed,  plaintiff  in  error  is  by  that  order  committed  for 
contempt  without  having  first  been  ordered  to  show  cause. 

We  think  that  the  order  is  not  subject  to  objection  upon 
either  of  these  grounds. 

It  is  not  final  either  in  respect  of  the  allowance  of  fees  or 
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of  coTnmitinent  for  contempt.  By  its  terras  it  is  expressly 
made  without  prejudice  to  the  accounting  Before  the  master. 
Neither  is  it  final  as  to  commitment  of  plaintiff  in  error  for 
contempt.  It  amounts  merely  to  an  order  to  surrender  the 
custody  of  the  fund  to  another  officer  of  the  court,  viz.,  the 
clerk,  and  concludes  with  an  intimation  that  if  the  order  be 
not  complied  with  by  a  day  certain,  the  court  w^ill  then  treat 
the  receiver  as  in  contempt.  That  in  such  event  another 
order  fixing  the  manner  and  term  of  commitment  would  be 
necessary,  seems  evident,  and  that  such  further  order,  and 
not  this  order,  would  be  the  final  order  of  commitment, 
ssems  equally  clear. 

The  order,  to  review  which  the  writ  of  error  is  sued,  not 
b3ing  a  final  order,  and  hence  not  subject  to  review,  the 
writ  of  error  is  dismissed. 


Mechanics  and   Traders  Savings   Loan  and    Bnilding 
Association  v.  Tiie  People  ex  rel.  Tlie  Auditor  et  al. 

1.  BuiLDiNQ  AND  LoAN  ASSOCIATIONS — Voluntary  Liquidation, — At 
the  meeting  of  the  stockholders  of  a  building  and  loan  a&soclation  con- 
vened by  the  auditor  of  public  accounts  under  section  17  b  of  the  act  of 
1897,  relating  to  Building,  Loan  and  Homestead  Associations  (Laws  1897, 
166),  the  resolution  for  reorganization  or  voluntary  liquidation  of  the 
association  must  be  passed  by  a  two- thirds  vote  of  the  shareholders  own- 
ing shares  then  in  force.    A  majority  vote  is  not  sufficient. 

2.  Statutes — Ru.ea  of  Construjction, — In  the  construction  of  a  stat- 
ute every  part  of  it  must  be  viewed  in  connection  with  the  whole  so  as  to 
make  all  its  parts  harmonize,  if  practicable,  and  give  a  sensible  and 
intelligent  effect  to  each. 

3.  Jurisdiction— 0/  the  Trial  Court  After  Appeal  Taken.— The  Cir- 
cuit Court  has  no  power,  after  an  appeal  from  an  interlocutory  order 
has  been  perfected  by  filings:  a  bond  with  the  clerk  as  required  by  statute, 
to  in  any  manner  affect  the  jurisdiction  of  the  Appellate  Court  upon  such 
appeal  by  any  order  it  may  enter  in  the  case. 

Order  Appointing  a  Receirer.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridoe  Hanect,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1807.  Affirmed.  Opinion  filed  Decem- 
ber 16,  1897. 


First  District — October  Term,  1897.        161 

Mechanics  &  Traders  Loan  &  Bldg.  Ass'n  v.  People. 

Defbees,  Bsace  &  Hitter,  attorneys  for  appellant.    • 

Pam  &  Donnelly,  attorneys  for.  appellee. 

Ltnden  Evans  and  P.  H.  O'Donnell,  attorneys  for  cer- 
tain stockholders. 

Mb.  Justice  Seabs  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  interlocutory  order  appointing 
receivers  of  the  property  and  assets  of  appellant,  Mechan- 
ics &  Traders  Savings,  Loan  and  Building  Association. 

The  order  was  entered  in  the  consolidated  cases  of  Rubel 
et  al.  V.  Appellant  et  al.  and  The  People,  on  the  relation  of 
the  Auditor  of  Public  Accounts,  v.  Appellant.  The  bill  of 
complaint  in  each  of  these  consolidated  cases  prays  for  the 
appointment  of  a  receiver.  The  Rubel  bill  was  first  fileil, 
but  the  bill  in  the  name  of  the  people  was  filed  and  the 
order  for  consolidation  entered  on  the  same  day  that  the 
order  appointing  receivers  was  made. 

The  only  errors  assigned  go  to  the  sufficiency  of  the  bills 
of  complaint,  so  that  we  have  merely  to  inquire  as  to 
whether  either  of  the  two  bills  is  of  itself  sufficient  to 
warrant  the  order. 

Inasmuch  as  the  conclusion  reached  upon  consideration 
of  the  bill  filed  in  the  name  of  the  people  is  determinative 
of  the  appeal,  we  do  not  deem  it  necessary  to  consider  the 
bill  filed  by  Rubel  and  others. 

The  order  entered  in  the  consolidated  cases  appointing 
receivers  recites  that  cause  came  on  to  be  heard  on  the 
application  of  the  complainants  for  the  appointment  of  a 
receiver  for  the  defendant  association,  and  that  all  parties 
in  interest  had  notice  of  such  application  and  were  present 
in  court,  and  that  "the  court  having  heard  the  evidence 
offered  in  support  of  said  motion  and  having  heard  argu- 
ments of  counsel  and  being  advised  in  the  premises,  finds : 
That  an  order  should  be  entered  appointing  temporary 
receivers  of  the  said  Mechanics  and  Traders  Savings, 
Loan  and  Building  Association,  and  all  its  property  and 
assets,"  etc. 

Vok  LXXII  u 
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The  bill  in  the  name  of  the  people  was  filed  under  the 
act  of  1897,  relating  to  building,  loan  and  homestead 
associations.  The  group  of  sections  numbered  17a  to  17f 
inclusive,  and  numbered  19  to  22  inclusive,  are  the  portions 
of  the  act  necessary  to  be  considered  in  determining  the 
sufficiency  of  this  bill.    Those  sections  are  as  follows : 

"  Sec.  17  a.  (Auditor's  duty — When  assets  are  impaired, 
etc.)  Whenever  it  shall  appear  to  the  auditor  of  public 
accounts  that  the  assets  of  any  association  doing  business  in 
this  State  are  impaired  to  the  extent  that  such  assets  do  not 
exceed  the  dues  paid  in  on  the  shares,  with  interest  thereon, 
at  the  rate  of  three  per  centum  per  annum,  for  the  average 
time  invested,  or  that  it  is  conducting  its  business  in  a 
fraudulent,  illegal  or  unsafe  manner,  he  may  at  once,  in 
either  case,  appoint  a  custodian  for  such  association,  and 
shall  require  of  such  custodian  a  good  and  sufficient  bond 
with  sureties  to  be  approved  by  such  auditor. 

Sec.  17  b.  (Auditor  —  Custodian  —  Special  meeting  of 
stockholders — Report.)  The  auditor  of  public  accounts, 
at  the  time  of  the  appointment  of  a  custodian  for  any 
association  as  herein  provided,  shall,  within  ten  days  next 
after  having  appointed  such  custodian,  convene  a  special 
meeting  of  the  shareholders  for  the  purpose  of  considering 
and  acting  upon  such  special  matters  as  to  such  special 
meeting  shall  seem  best.  Notice  of  such  special  meeting 
shall  be  given  in  the  manner  and  form  provided  in  section 
20  of  this  act,  for  the  calling  of  special  meetings  of  share- 
holders. At  such  meeting,  said  auditor  shall  present  a  full 
report  of  the  affairs  and  condition  of  such  association,  as 
found  by  him  from  the  examination  thereof,  or  as  made  to 
him  by  the  custodian. 

Sec.  17  c.  (Custodian — Duties  of — Keports — Compensa- 
tion.) Such  custodian,  under  the  direction  of  the  auditor, 
shall  take  possession  of  the  books,  records  and  assets  of 
every  description  of  such  association,  and  pending  the  fur- 
ther pi^oceedings  specified  in  this  act,  shall  prepare,  or  have 
prepared,  a  full  and  true  exhibit  of  the  affairs,  property  and 
condition  of  such  association,  including  an  itemized  state* 
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ment  of  all  its  assets  and  liabilities;  and  shall  receive  and 
collect  all  debts,  does  and  claims  belonging  to  it;  and  may, 
if  necessary,  by  and  with  the  consent  and  approval  of  the 
auditor,  pay  the  immediate  and  reasonable  expenses  of  his 
trnst,  including  his  own  compensation  at  not  to  exceed  the 
sam  of  ten  dollars  per  diem.  Such  custodian  shall  also 
receive  and  receipt  for  all  monthly  payments  becoming  due 
after  the  date  of  his  appointment,  and  shall  keep  the  same 
separate  and  apart  from  the  other  moneys  and  effects  of 
such  association. 

Sec.  17  d.  (Meeting  of  Shareholders — Reorganization — 
New  management.)  If  at  the  special  meeting  of  the  share- 
holders to  be  called  as  herein  provided,  the  shareholders  of 
such  association  shall  vote  to  reorganize  said  association,  then 
and  in  that  case  the  custodian  shall  upon  the  consummation 
of  the  reor)j;anization  thereof,  and  when  the  said  auditor 
shall  so  order  and  direct,  turn  over  to  the  new  management 
all  the  books,  papers  and  effects  of  every  description  in  his 
hands  belonging  to  such  association. 

Sec.  17  c.  (Voluntary  liquidation — Duty  of  Auditor  and 
Custodian.)  If,  at  the  special  meeting  of  the  sharehold- 
ers to  be  called  and  held  as  herein  provided,  such  share> 
holders  shall  vote  to  go  into  voluntary  liquidation,  or  to 
otherwise  close  up  or  discontinue  the  business  of  such  asso- 
ciation, such  custodian  shall,  when  the  auditor  shall  so  order 
and  direct,  return  to  the  shareholders  all  monthly  payments 
received  and  receipted  for  by  him,  and  which  became 
due  and  payable  after  the  dat«  of  his  appointment;  and  all 
books,  papers  and  effects  of  every  description  in  his  hands, 
belonging  to  such  association,  not  so  returnable,  shall,  when 
the  auditor  shall  so  order  and  direct,  be  turned  over  and 
delivered  to  the  person  or  persons  entitled  thereto. 

Sec.  17  f.  (If  the  Auditor  finds  that  association  can 
not  be  reorganized,  to  report  to  Attorney-Qeneral — Duty 
of  Attorney-General — Proceedings.)  If  the  auditor  of  pub- 
lic accounts,  after  having  called  a  meeting  of  the  share- 
holders as  in  this  act  provided,  shall  find  that  the  (the) 
association    can  not  be    reorganized,  or  that   voluntary 
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liquidation  by  the  shareholders  can  not  be  had,  or  consum- 
mated, he  shall  report  the  same  to  the  attorney-general, 
whose  duty  it  shall  then  become  to  at  once  apply  to  the 
Circuit  Court  of  the  county  in  which  the  principsd  office  of 
such  association  may  be  located,  or  to  any  of  the  judges  of 
said  court  in  vacation,  in  the  name  of  the  people  of  the 
State,  on  the  relation  of  said  auditor,  for  an  injunction 
restraining  such  association  from  doing  further  business, 
and  for  the  appointment  of  a  receiver  of  such  association, 
and  for  the  dissolution  of  such  association,  which  applica- 
tion may  be  made  and  granted  either  in  terra  time  or  in 
vacation  of  said  court,  in  the  manner  now  provided  for 
obtaining  injunctions,  and  said  cause  shall  thereupon  pro- 
ceed as  other  cases  in  chancery. 

Sec.  19.  (When  association  may  reorganize  or  go  into 
voluntary  liquidation.)  Any  association  may  reorganize 
or  go  into  voluntary  liquidation  by  the  votes  of  its  share- 
holders owning  at  least  two-thirds  of  the  shares  in  force  at 
the  time  such  vote  is  taken.  Whenever  such  shareholders 
shall  desire  to  reorganize  or  go  into  voluntary  liquidation, 
it  shall  be  the  duty  of  the  board  of  directors  of  such  asso- 
ciation, or  of  a  committee  of  shareholders  appointed  for  the 
purpose,  to  submit  the  question  of  such  reorganization  or 
voluntary  liquidation  to  a  vote  of  the  shareholders  at  a 
special  meeting  of  such  shareholders  to  be  called  and  held 
as  herein  provided. 

Sec.  20.  (When  a  meeting  of  shareholders  to  be  called — 
Notice  to  be  given.)  Whenever  a  meeting  of  the  share- 
holders is  to  be  called  for  the  purpose  aforesaid,  it  shall  be 
the  duty  of  the  board  of  directors,  or  of  said  committee, 
to  convene  a  special  meeting  of  the  shareholders  at  the 
principal  office  of  the  association,  at  such  time  as  such 
directors  or  committee  shall  fix  and  determine.  Notice  of 
such  meeting  shall  be  given  to  every  member  of  the  associ- 
ation, by  depositing  in  the  postoffice,  at  least  ten  days 
before  the  time  fixed  for  such  meeting,  a  notice  properly 
addressed  to  each  shareholder,  at  the  last  recorded  address 
of  such  shareholder.    The  directors  or  committee  shall  also 
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use  a  notice  of  such  meeting  to  be  certified  to  the  auditor 
of  public  accounts  at  the  same  time  that  notice  is  given  to 
the  shareholder. 

Sec.  21.  (Directors  to  present  exhibit  of  the  affairs — 
To  be  printed.)  Such  directors,  or  committee,  shall  pre- 
pare, or  have  prepared,  a  full  and  true  exhibit  of  the  affairs, 
property  and  condition  of  such  association,  including  an 
itemized  statement  of  its  assets  and  liabilities,  which 
exhibit  shall  be  sworn  to  by  a  majority  of  said  directors, 
or  of  said  committee,  before  some  officer  authorized  to  take 
acknowledgments  of  conveyances  in  this  State,  such 
exhibit  and  report  to  be  printed  and  a  copy  thereof  mailed 
along  with  the  notice  convening  such  special  meeting. 
Such  original  exhibit  sworn  to  as  herein  provided,  shall  be 
filed  with  the  auditor  of  public  accounts  of  this  State, 
along  with  a  notice  of  such  meeting,  at  the  same  time  they 
are  mailed  to  the  shareholders. 

Sec.  22.  (Voting — Adoption  of  resolution  to  reorganize 
or  liquidate.)  At  such  special  meeting,  all  votes  taken 
shall  be  by  ballot,  and  votes  of  its  shareholders  owning  at 
least  two-thirds  of  its  shares  in  force  at  the  time  such  vote 
is  taken,  shall  be  necessary  to  carry  any  resolution  for  the 
reorganization  or  liquidation  of  such  association;  and  if,  at 
such  meeting,  said  shareholders  shall,  in  the  manner  herein 
provided,  pass  a  resolution  for  the  reorganization  or  liqui- 
dation of  such  association,  a  copy  of  such  resolution,  duly 
C3rtified  by  the  presiding  officer  and  secretary  of  such 
meeting,  shall  be  given  to,  and  shall  continue  (contain)  full 
instructions,  and  define  the  authority  and  compensation  of 
the  party  or  parties  to  be  named  therein,  to  answer  and 
discharge  the  duties  entrusted  to  them  by  such  resolution; 
and  a  like  duly  certified  copy  of  such  resolution,  instruc 
tions  and  authority,  shall  immediately  be  filed  with  the 
auditor  of  public  accounts  by  the  party  or  parties  named  in 
such  resolution,  before  they  shall  enter  upon  the  discharge 
of  their  trust.  Before  the  party  or  parties  named  in  any 
such  resolution  shall  assume  the  duties  of  their  trust,  they 
shall  become  bounden  with  two  or  more  good  and  suffi- 
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oient  safeties,  or  in  some  good  and  responsible  fidelity 
insurance  company,  in  such  sum  as  the  auditor  of  public 
accounts  of  this  State  shall  require  and  approve." 

It  will  be  observed  that  by  section  17  a  it  is  provided  that 
the  auditor  of  public  accounts  may  appoint  a  custodian  of 
such  an  association  as  appellant  in  certain  contingencies 
specified. 

The  bill  of  complaint  in  question,  filed  in  the  name  of  the 
people,  alleges  facts,  which,  if  true,  would  bring  the  case 
within  the  contingencies  specified  in  this  section;  and  the 
bill  alleges  the  appointment  of  a  custodian  by  the  auditor. 

£y  section  17  b,  it  is  provided  that  the  auditor  shall,  within 
ten  days  next  after  having  appointed  such  custodian,  con- 
vene a  special  meeting  of  shareholders,  and  give  notice  of 
such  meeting  as  provided  in  section  20,  and  that  at  such 
meeting  the  auditor  shall  present  a  full  report  of  affairs 
and  condition  of  the  association  as  found  by  him,  etc.  The 
bill  in  question  alleges  all  these  things  to  have  been  done. 

Section  17  e  defines  certain  duties  of  the  custodian. 

Section  17  d  provides  that  if  at  the  special  meeting  of 
shareholders  provided  for  herein,  the  shareholders  of  the 
association  shall  vote  to  reorganize  said  association,  then 
the  custodian  shall,  upon  consummation  of  reorganization, 
and  when  the  auditor  shall  so  direct,  turn  over  to  the  new 
management  all  effects,  etc.,  of  the  association. 

And  by  section  17  e  it  is  provided  that  if  at  such  special 
meeting  of  shareholders,  such  shareholders  shall  vote  to  go 
into  voluntary  liquidation,"  or  to  otherwise  close  up  or  dis- 
continue the  business  of  the  association,  such  custodian  shall, 
when  the  auditor  shall  so  direct,  return  to  the  shareholders 
all  effects,  etc.,  of  the  association.  The  bill  of  complaint 
here  alleges  that  at  the  said  special  meeting  of  shareholders 
called  by  the  auditor  and  held  on  August  9, 1897,  the  share- 
holders refused  to  pass  upon  the  question  as  to  whether  the 
association  should  reorganize  or  go  into  liquidation;  and 
that  at  an  adjourned  meeting  held  upon  August  12,  1897, 
the  question  was  voted  upon,  and  that  no  resolution  for 
reorganization  or  voluntary  liquidation  was  then  passed  by 
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a  two-thirds  vote  of  the  shareholders,  owning  shares  then 
in  force;  and  the  hill  further  alleges  that  no  special  meeting 
has  been  called  by  the  directory  and  officers  of  said  associa- 
tion for  the  pqrpose  of  voting  apon  such  question;  that  no 
proper  reorganization  can  be  had,  and  that  the  association 
can  not  go  into  voluntary  liquidation,  as  provided  by  this 
act. 

Section  17  f  provides  that  if  the  auditor,  after  having 
called  the  meeting  of  shareholders,  as  hereinbefore  provided, 
shall  find  that  the  association  can  not  be  reorganized,  or 
that  voluntary  liquidation  by  its  shareholders  can  not 
be  had,  he  shall  report  the  same  to  the  attorney  gen- 
eral, whose  duty  it  shall  then  become  to  at  once  apply,  in 
the  name  of  the  people  and  on  relation  of  the  auditor,  for 
the  appointment  of  a  receiver,  etc. 

The  bill  of  complaint  alleges,  as  before  noted,  that  neither 
the  reorganization  nor  the  voluntary  liquidation  contem- 
plated by  the  act,  could  in  the  case  of  this  association  be 
accomplished;  and  it  alleges  the  report  of  the  auditor  to 
the  attorney  general  with  the  request  to  the  attorney  gen- 
eral that  a  bill  of  complaint  be  filed  by  him  and  application 
be  made  for  a  receiver. 

The  only  question  raised  by  appellant  as  to  the  regularity 
of  these  various  proceedings  by  the  auditor,  or  as  to  the 
sufficiency  of  the  bill  of  complaint,  is  in  relation  to  the 
report  of  the  auditor  that  no  reorganization  or  voluntary 
liquidation  could  be  effected  in  accordance  with  the  provis- 
ions of  the  act.  It  appears  from  the  bill  that  at  the  share- 
holders' meeting  called  by  the  auditor  and  held  on  Augast  9, 
1897,  less  than  two-thirds  of  the  shares  then  in  force  were  rep- 
resented; and  that  no  action  was  taken  relative  to  reorgan- 
ization or  voluntary  liquidation.  At  the  conclusion  of  that 
meeting  an  adjournment  was  declared  (not  by  the  auditor, 
but  by  shareholders)  to  August  12, 1897.  At  the  adjourned 
meeting  held  on  August  12th,  two-thirds  of  the  shares  in 
force  were  represented;  no  resolution  to  reorganize  or 
go  into  voluntary  liquidation  was  carried  by  a  vote  of  two- 
thirds  of  such  shares  then  in  force,  but  such  a  resolution  was 
adopted  by  a  majority  vote. 
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Counsel  for  appellant  contend  that  a  majority  vote  only 
was  required,  and  that  a  two-thirds  vote  was  not  essential. 
In  determining  this  question  we  dispose  of  the  appeal,  for 
if  a  two-thirds  vote  of  all  shares  then  in  force  was  essential 
to  decide  upon  voluntary  liquidation  or  reorganization,  then 
no  such  decision  was  here  reached;  the  action  of  the  auditor 
and  the  attorney-general  was  in  that  event  proper,  and  the 
bill  of  complaint,  presenting  essential  compliance  with  the 
l)rovisions  of  the  act,  was  sufiicient  to  warrant  the  order 
appointing  receivers. 

Counsel  for  appellant  concede  that  if  the  auditor  found 
that  reorganization  or  voluntary  liquidation  could  not  be 
accomplished,  by  reason  of  a  failure  or  refusal  of  the  share- 
holders to  act,  then  the  action  of  the  auditor  was  proper. 

Sec.  19  is  entitled  "When  association  may  reorganize  or 
go  into  voluntary  liquidation,"  and  it  proceeds  as  foUow^s: 
"  Any  association  may  reorganize  or  go  into  voluntary  liq- 
uidation by  the  votes  of  its  shareholders  owning  at  least 
two-thirds  of  theishtlres  in  force  at  the  time  such  vote  is 
taken.  Whenever  such  shareholders  shall  desire  to  reor- 
ganize, or  go  into  voluntary  liquidation,  it  shall  be  the  duty 
of  the  board  of  directors  of  such  association,  or  of  a  com- 
mittee of  shareholders  appointed  for  the  purpose,  to  submit 
the  question  of  such  reorganization  or  voluntary  liquidation 
to  a  vote  of  the  shareholders,  at  a  special  meeting  of  such 
shareholders,  to  be  called  and  held  as  herein  provided." 

By  the  provision  of  Sec.  20,  directions  are  given  for  the 
convening  of  a  special  meeting  of  shareholders  to  pass  upon 
questions  of  reorganization  or  liquidation,  by  direction  of 
the  board  of  directors  or  by  the  committee  of  shareholders, 
mentioned  in  Sec.  19. 

Sec.  22  provides,  among  other  things,  that  "  at  such 
special  meeting  all  votes  taken  shall  be  by  ballot,  and  votes 
of  its  shareholdei*s  owning  at  least  two-thirds  of  its  shares  in 
force  at  the  time  such  vote  is  taken,  shall  be  necessary  to 
carry  any  resolution  for  the  reorganization  or  liquidation 
of  such  association,"  etc. 

Two  different  meetings  of  shareholders  are  contemplated 
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by  the  provisions  of  the  act — either  of  which  might  act 
upon  a  resolution  to  reorganize  or  go  into  voluntary 
liquidation,  as  provided  by  the  act;  the  one  is  the  meeting 
called  by  the  auditor,  the  other  a  meeting  called  by  the 
shareholders  through  their  directors  or  committee. 

It  is  conceded  by  counsel  for  appellant,  and  is  too  plain 
for  contention,  that  at  a  meeting  of  the  latter  class,  viz., 
called  by  the  shareholders  themselves,  a  two-thirds  vote  of 
shares  in  force  is  plainly  declared  by  Sec.  22  to  be  necessary 
to  carry  a  resolution  to  reorganize  or  go  into  voluntary 
liquidation. 

Bat  counsel  contend  that  the  act  contemplates  a  distinct 
tion  between  the  vote  necessary  to  accomplish  reor^^anization 
or  liquidation  when  taken  at  a  meeting  called  by  share- 
holders and  when  taken  at  a  meeting  called  by  the  auditor. 

We  can  not  assent  to  such  interpretation  of  the  act.  The 
rule  is  that  in  the  construction  of  a  statute  every  part  of  it 
must  be  viewed  in  connection  with  the  whole,  so  as  to  make 
all  its  parts  harmonize,  if  practicable,  and  give  a  sensible 
and  intelligent  effect  to  each.  Potter^s  D  warris  on  Statutes, 
p.  144,  rule  12. 

"A  reading  of  the  provisions  of  the  whole  statute 
together  may  give  to  earlier  sections  the  effect  of  restrict- 
ing the  meaning  of  later  ones,  as  well  as  to  the  latter  the 
effect  of  restricting  the  operation  of  the  former."  Endlich 
on  Interpretation  of  Statutes,  Sec.  183;  Williams  v.  The 
People,  17  111.  App.  274. 

To  construe  the  provisions  of  sections  19  and  22  as 
requiring  a  two-thirds  vote  (as  they  clearly  do),  and  at  the 
same  time  construe  sections  17  d  and  17e  as  requiring  merely 
a  majority  vote  to  effect  the  like  result,  would  be  inconsist- 
ent. Section  19  is  evidently  a  general  provision  applicable 
alike  to  either  of  the  classes  of  shareholders'  meetings 
provided  for,  whether  called  by  the  auditor  or  by  the 
shareholders,  and  by  its  terms  it  provides  generally  how 
reorganization  or  voluntary  liquidation  may  be  effected. 
We  hold,  therefore,  that  it  appears  from  the  bill  of  com- 
plaint that  no  such  resolution  as  is  contemplated  by  sections 
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1 7  d  or  17  e  was  passed,  and  therefore,  that  the  bill  filed  by 
the  attorney-general  upon  report  and  request  of  the  auditor, 
was  properly  filed,  was  sufficient  in  its  averments,  and  the 
receivers  appointed  upon  the  allegation  and  prayer  of  that 
bill  were  properly  appointed. 

We  have  declined  to  consider  any  questions  raised  by 
argument  as  to  the  validitv"  of  the  statute.  Motion  has 
been  made  to  dismiss  the  appeal,  based  upon  two  orders  of 
the  Circuit  Court  entered  after  the  perfecting  of  this 
appeal.  By  one  of  these  orders  the  appeal  bond  given 
upon  this  appeal  Avas  ordered  stricken  from  the  files  of  the 
Circuit  Court;  by  the  other  order,  so-called  "'permanent 
receivers ^^m^Ti^  lite^'^  were  appointed  in  lieu  of  the  receiv- 
efs  whose  appointment  is  the  subject-matter  of  this  appeal. 

As  to  the  first  order,  it  is  enough  to  say  that  the  Circuit 
Court  had  no  power,  after  this  appeal  had  been  perfected 
by  filing  bond  with  the  clerk  as  required  by  statute,  to  in 
any  manner  affect  the  jurisdiction  of  this  court  upon  such 
appeal  by  any  order  it  might  enter.  No  approval  by  the 
court  of  the  appeal  bond  taken  by  the  clerk  was  necessary; 
neither  had  the  court  any  power  to  pass  upon  its  sufficiency 
or  strike  it  from  the  files.  AUes  F.  Co.  v.  Alles,  67  111. 
App.  252. 

As  to  the  effect  of  the  latter  order  appointing  other 
receivers  in  lieu  of  the  ones  whose  appointment  is  here  in 
question,  the  only  appeal  which  could  avail  appellant  was 
from  the  first  order,  viz.,  the  one  here  appealed  from.  No 
subsequent  interlocutory  order  substituting  other  receivers 
for  the  ones  first  appointed  could  be  reviewed  here  on 
appeal.  Intern.  Bldg.,  L.  and  I.  Union  v.  McGonigle, 
decided  at  this  term. 

Nor  could  such  in*^erlocutory  order  of  substitution  deprive 
appellant  of  its  right  of  appeal,  whether  the  receivers  thus 
substituted  be  called  merely  temporary  receivers  or  "  permar 
nent "  receivers  pendente  lite. 

The  motion  to  dismiss  the  appeal  is  denied. 

The  order  is  affirmed. 
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1.  Contempts — Direct  and  Cowitructive, — Contempts  are  either  direct, 
such  as  are  offered  to  the  court  while  sitting;  as  such,  and  in  its  presence, 
or  oonstnictive,  but  tending  by  their  operation  to  obstruct,  embarrass  or 
prevent  the  due  administration  of  justice. 

2.  Same — Power  of  Courts  to  Punish. — Courts  have  power  to  punish 
direct  and  criminal  contempts,  and  this  power  necessarily  Includes  the 
power  to  punish  indirect,  consequential  or  constructive  contempts,  such 
as  are  acts  calculated  to  impede,  embarrass  or  obstruct  the  court  in  the 
administration  of  justice. 

8.  Same — Jurisdiction  in  Error. — ^A  sentence  of  im^irisonment  for 
a  contempt  is  a  judgment  in  a  criminal  case,  and  not  being  punishable 
by  imprisonment  in  the  penitentiary,  is  a  misdemeanor,  and  the  Appel- 
late Court  has,  by  statute,  jurisdiction  of  all  writs  of  error  from  final 
judgments  in  cases  of  misdemeanor. 

4.  Same — Judgments  Subject  to  Review. — Judgments  of  courts  of 
record  in  contempt  cases  are  subject  to  review,  and  no  valid  reason  can 
be  suggested  why  contempts  committed  in  the  presence  of  the  court 
should  be  distinguished  from  others  in  this  respect,  and  judgment  of 
fine  or  imprisonment  exempted  from  the  revisory  jurisdiction  of  .an 
appellate  tribunal. 

5.  Judgments— .Erroneous  in  Form, — A  judgment  in  proceedings  for 
contempt  which,  after  the  infliction  of  a  fine  provides  **  which  he  is 
hereby  ordered  to  pay  immediately  to  the  clerk  of  this  court,  and  in  de- 
fault of  which  payment  to  be  imprisoned  in  the  jail  of  this  county,  and 
there  held  for  the  period  of  sixty  days  and  until  discharged  by  due  pro- 
cess of  law,  and  a  commitment  issue  to  carry  this  judgment  into  effect,** 
is  erroneous,  because  if  committed  in  default  of  immediate  payment  the 
defendant  would  have  to  remain  In  jail  sixty  days,  even  though  willing 
to  pay  his  fine  the  next  day  after  his  commitment,  and  in  addition 
would  be  liable  for  the  amount  of  the  fine. 

Proeeedings  for  Contempt*— Error  to  the  Superior  Court  of  Cook 
County.  The  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Reversed.  Opinion  filed  Decem* 
ber  16, 1897. 

H.  T.  AsPBEN,  attorney  for  plaintiff  in  error. 

Where  the  respondent  in  a  common  law  proceeding,  in 
answer  to  a  rule  to  show  cause  why  he  should  not  be 
attached  for  contempt,  denies  the  entire  charge  by  aflSdavit, 
he  is  entitled  to  his  discharge.    It  is  improper  to  hear  oral 
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evidence  to  contradict  such  affidavit.  Welch  v.  People,  30 
HI.  App.  399. 

In  all  criminal  contempts,  if  accused  denies  the  charge 
against  him,  the  court,  unaided,  can  go  no  further.  The 
sturdy  principles  of  the  common  law  exempt  him  from  sub- 
mitting an  issue  of  fact  to  any  other  tribunal  than  a  jury  of 
his  peers  with  the  right  of  challenge.  Welch  v.  People, 
Ibid.  411. 

The  judgment  is  void  because  an  unlawful  punishment  is 
inflicted. 

Section  14,  Div.  14,  111.  Crim.  Code,  provides  that  when  £^ 
fine  is  inflicted  the  court  may  order  as  a  part  of  the  judg- 
ment that  the  offender  be  committed  to  jail,  there  to  remain 
until  the  fine  and  costs  are  fully  paid  or  he  is  discharged 
according  to  law. 

The  sentence  is  a  unity.  The  imposition  of  the  sixty  days 
imprisonment  is  the  substitute  or  alternative  punishment 
for  the  non-payment  of  the  fine  and  not  an  independent 
punishment.  That  portion  of  the  sentence  inflicting  sixty 
days  imprisonment  being  void,  the  whole  is  void.  Ex  parte 
Kelly,  65  Cal.  154;  People  ex  rel.  Stokes  v.  Riseley,  Sheriff, 
88  Hun  (N.  Y.),  '280;  Gurney  v.  Tufts,  37  Maine,  130. 

Charles  S.  Denken,  state's  attorney,  for  defendant  in 
error. 

A  contempt  is  an  offense  against  the  court,  as  an  organ 
of  public  justice,  and  the  court  can  rightfully  punish  it  on 
summary  conviction,  whether  the  same  act  be  punishable 
as  a  crime  or  misdemeanor  on  indictment  or  not.  Yates  v. 
Lansing,  9  Johns.  (N.  Y.)  417;  U.  S.  v.  Emerson,  4  Cranch 
(C.  C),  188. 

One  of  the  objects  of  proceeding  by  process  for  contempt, 
is  to  punish  a  contempt  already  committed,  asa  past  offense, 
where  perhaps  the  statutes  do  not  cover  the  case,  or  in  some 
cases  where  they  do,  but  where  the  exigencies  of  the  occa- 
sion require  a  more  summary  and  prompt  remedy.  Sharon 
V.  Hill,  24  Fed.  Rep.  726. 

Whoever  attempts  to  commit  any  offense  prohibited  by 
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law,  and  does  any  act  toward  it  but  fails,  or  is  intercepted 
or  prevented  in  its  execution,  where  no  express  provision  is 
made  by  law  for  the  punishment  of  such  attempt,  shall 
be  punished,  when  the  offense  thus  attempted  is  a  felony, 
by  imprisonment  in  the  penitentiary  not  less  than  one,  nor 
more  than  five  years;  in  all  other  cases,  by  fine  not  exceed- 
ing $300,  or  by  confinement  in  the  county  jail  not  exceed- 
ing six  months.    E.  S.,  Chap.  38,  Sec.  273. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  or 
THE  Court. 

Plaintiff  in  error  was  fined  $250  by  the  judgment  of  the 
Circuit  Court  for  alleged  contempt  of  court,  to  reverse  which 
judgment  this  writ  of  error  was  sued  out. 

June  25,  1897,  the  following  affidavit  was  filed  in  the 
lower  court : 

'*  William  Elmore  Foster,  being  duly  sworn,  deposes  and 
says :  That  he  is  the  assistant  attorney  of  the  Lake  Shore 
&  Michigan  Southern  Railway  Company;  that  he  was  pi*es- 
ent  at  the  trial  of  the  case  of  H.  A.  Foster,  Adm'r  of  the 
estate  of  George  Gierz,  deceased,  v.  the  said  company,  on 
the  17th  day  of  June,  A.  D.  1897,  before  the  Honorable 
Jonas  Hutchinson;  that  on  the  afternoon  of  said  day,  dur- 
ing the  progress  of  the  said  trial,  one  A.  J.  Kyle  called  aifi- 
ant  aside  and  asked  him  if  they  wished  to  win  the  case; 
that  affiant  replied  that  they  did;  that  Kyle  then  asked  affi- 
ant if  he  could  see  him  at  his  office  after  court  adjourned 
that  afternoon;  that  affiant  requested  Kyle  to  wait  a  short 
time,  and  he  would  talk  with  him;  that  Kyle  said  he  could 
not  wait;  that  affiant  thereupon  said  he  would  talk  with 
him  at  once,  and  they  both  went  out  into  the  hall;  that 
there  Kyle  told  affiant  that  he  knew  two  of  the  jurors  in 
the  frc»nt  row;  that  affiant  made  no  reply,  but  immediately 
turned  and  went  back  to  the  court  room. 

Wm.  Elmobe  Fostejr. 

Subscribed  and  sworn  to  before  me  this  18th  day  of  June 

1897. 

John  A.  Linn,  Clerk." 
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June  29,  1897,  as  appears  from  the  record,  a  rule  was 
entered,  requiring  plaintiff  in  error  to  show  cause  within 
one  day  why  he  should  not  be  punished  for  contempt  for 
doing  what  is  alleged  in  the  foregoing  affidavit.  The  same 
day  plaintiff  in  error  filed  the  following  answer : 

"  People,  etc., 

V. 

A.  J.  Kyle. 

The  answer  of  Arthur  J.  Kyle  to  rule  to  answer  for  con- 
tempt of  court,  entered  before  Hon.  Jonas  Hutchinson,  one 
of  the  judges  of  said  court.  This  respondent,  Arthur  J. 
Kyle,  saving  and  reserving  to  himself  ail  manner  of  exception 
to  the  proceedings  herein,  for  answer  unto  the  affidavit  of 
complainant  herein,  made  by  one  William  Elmore  Foster,  or 
so  much  thereof  as  he  is  obliged  to  make  answer  thereto, 
answering  says,  that  h6  is  not  advised  whether  William 
Elmore  Foster,  affiant  in  said  affidavit  of  complainant,  is  an 
assistant  attorney  of  the  Lake  Shore  and  Michigan  Southern 
Kail  way  Company,  or  not,  or  whether  he  was  present  at  the 
trial  of  the  case  of  H.  A.  Foster,  administrator  of  estate  of 
George  Gierz  v.  the  said  company,  on  the  17th  day  of 
June,  A.  D.  1897,  before  Hon.  Jonas  Hutchinson,  or  not. 
And  that  if  said  acts  be  necessary  or  pertinent  to  the  issue 
herein,  that  strict  proof  may  be  required  of  the  same.  This 
respondent  further  answering  under  oath  states  that  he  did 
not,  on  the  afternoon  of  said  day,  during  the  progress  of  the 
trial  of  the  aforementioned  case,  call  said  William  Elmore 
Foster  and  ask  him  if  they  wished  to  win  the  case ;  and 
denies  that  said  Foster  replied  that  they  did;  and  denies  that 
this  respondent  asked  said. William  Elmore  Foster  if  this 
respondent  could  see  him,  said  Foster,  at  his  pffice  after 
court  adjourned  that  afternoon ;  but  admits  that  William 
Elmore  Foster  did  request  this  respondent  to  wait  a  short 
time  and  he  would  talk  with  this  res|K)n(lent ;  and  this 
respondent  did  state  in  reply  to  said  Foster  that  he  could 
not  wait;  and  admits  that  said  Foster  said  he  would  talk  to 
this  respondent  at  once;  and  that  both  said  Foster  and  this 
respondent  did  then  and  there  go  out  into  the  hall,  but  that 
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the  going  oat  into  said  hall  to  talk  was  at  the  instigation  and 
request  of  said  Foster. 

Tiiis  respondent  further  answering  denies  that  he  then 
told  said  Foster  he  knew  two  of  the  jurors  in  the  front  row, 
and  denies  that  thereupon  the  said  Foster  made  no  reply 
and  immediately  turned  and  went  back  to  the  court  room. 

This  respondent  further  answering  says  that  on  the  day 
in  question  he  went  into  the  court  room  of  the  Hon.  Jonas 
Hutchinson  on  business  connected  with  his  employment  by 
G.  Porter  Johnson,  general  counsel  of  the  London  Guarantee 
&  Casualty  Company,  and  for  no  other  purpose. 

This  respondent  further  says  that  he  did  nothing  wrong, 
that  he  intended  to  do  nothing  wrong,  and  that  nothing  he 
did  can  be  construed  into  wrong,  but  that  all  his  acts  in  said 
court  room,  at  said  time,  were  right  and  honorable  and  con- 
sistent with  his  duties. 

And  now  having  specifically  and  formally  answered  each 
and  every  allegation  of  the  complaint  on  file  herein,  prays 
that  the  rule  herein  entered  against  the  respondent  be  dis- 
charged, and  that  this  respondent  be  dismissed  and  diR- 
cbarged  from  the  custody  of  this  court. 

Arthur  Kyle." 

" State  op  Illinois,  ) 
County  of  Cook,    \^ 

Arthur  J.  Kyle,  the  respondent  herein,  being  duly  sworn, 
deposes  and  says  that  he  has  read  the  foregoing  answer  by 
him  subscribed,  and  that  the  said  answer  so  subscribed  by 
this  affiant  is  true  in  substance  and  in  fact. 

Arthur  J.  Kylk. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  Juno, 
189T. 

» 

John  A.  Linn,  Clerk." 

It  will  be  observed  that  the  date  of  the  Jurat  is  June 
29th.  The  order  to  show  cause  was,  in  fact,  entered  June 
29th,  and  the  answer  of  plaintiff  in  error  was  filed  the  same 
day,  but  by  agreement  of  counsel  the  order  was  entered  as 
of  June  25th,  and  the  answer  filed  as  of  June  2Gth,  for  what 
reason  does  not  appear.      , 
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Plaintiflf  in  error,  on  filing  his  answer  to  the  rule  to  show 
cause,  moved,  by  his  counsel,  that  he  be  discharged,  on  the 
ground  that,  by  his  sworn  answer,  he  had  purged  himself 
of  contempt;  but  the  court  overruled  said  motion,  and  pro- 
ceeded to  hear,  and  heard,  the  testimony  of  witnesses  on 
the  issues  of  fact  made  by  the  affidavit  of  Foster  and  the 
answer  of  plaintiflf  in  error.  Plaintiflf  in  error  rested  on  his 
answer,  produced  no  evidence  in  support  thereof,  and  the 
court,  on  the  conclusion  of  the  evidence  for  the  people, 
entered  an  order,  which,  after  reciting  certain  findings  of 
fact,  concludes  as  follows : 

"And  so  the  court  finds  that  said  A.  J.  Kyle  is  guilty  of 
contempt  of  the  Superior  Court  of  Cook  County,  Illinois,  in 
doing  as  herein  found,  and  he  is  hereby  fined  for  such  con- 
tempt the  sum  of  $250,  which  he  is  hereby  ordered  to  pay 
'  immediately  to  the  clerk  of  this  court,  and  in  default  of 
which  payment  he  be  imprisoned  in  the  jail  of  said  county 
and  there  held  for  the  period  of  sixty  days  and  until  dis- 
charged by  due  process  of  law,  and  a  commitment  issue  to 
carry  this  judgment  into  eflfect." 

Counsel  for  defendant  in  error  contend  that  the  matter 
charged  in  the  affidavit  of  Foster  was  a  direct  contempt  of 
court,  and  can  be  reviewed,  if  at  all,  only  for  the  purpose 
of  ascertaining  whether  the  court  had  jurisdiction,  and  that 
if  the  court  had  jurisdiction,  the  judgment  is  conclusive. 
Blackstone,  commenting  on  the  law  of  contempt,  says : 

"The  contempts  that  are  punished  are  either  direct, 
which  openly  insult  or  resist  the  power  of  the  courts,  or 
the  persons  of  the  judges  who  preside  there,  or  else  are  con- 
sequential, which  (without  such  gross  insolence  or  direct 
opposition)  plainly  tend  to  create  an  universal  disregard  of 
their  authority.'*  4  Bl.  Com.  283.  The  same  author,  after 
enumerating  certain  classes  of  contempts,  says :  "  Some  of 
these  contempts  may  arise  in  the  face  of  the  court,  as  by 
rude  and  contumatious  behavior,  by  obstinacy,  perverseness 
or  prevarication;  by  breach  of  the  peace,  or  any  willful  dis- 
turbance whatever."  lb.  2S5.  Of  the  mode  of  procedure 
in  cases  of  contempt,  he  says : 
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"  If  the  contempt  be  committed  in  the  face  of  the  court, 
the  offender  may  be  instantly  apprehended  and  imprisoned, 
at  the  discretion  of.  the  judges,  without  any  further  proof 
or  examination.  But  in  matters  that  arise  at  a  distance, 
and  of  which  the  court  can  not  have  so  perfect  a  knowledge, 
unless  by  the  confession  of  the  party  or  the  testimony  of 
others,  if  the  judges  upon  affidavit  see  sufficient  ground  to 
suspect  that  a  contempt  has  been  committed,  they  either 
make  a  rule  on  the  suspected  party  to  show  cause  why  an 
attachment  should  not  issue  against  him,  or,  in  very  jBagrant 
instances  of  contempt,  the  attachment  issues  in  the  first 
instance,  as  it  also  does  if  no  sufficient  cause  be  shown  to 
discharge;  and  thereupon  the  court  confirms,  and  makes 
absolate,  the  original  rule.  This  process  of  attachment  is 
merely  intended  to  bring  the  party  into  court;  and,  when 
there,  he  must  either  stand  committed,  or  put  in  bail,  in 
order  to  answer  upon  oath  to  such  interrogatories  as  shall 
be  administ)9red  to  him,  for  the  better  information  of  the 
court  with  respect  to  the  circumstances  of  the  contempt. 
These  interrogatories  are  in  the  nature  of  a  charge  or 
accusation,  and  must  by  the  course  of  the  court  be  exhibited 
^Tithin  the  first  four  days;  and,  if  any  of  the  interrogatories 
is  improper,  the  defendant  may  refuse  to  answer  it,  and 
niove  the  court  to  have  it  struck  out.  If  the  party  can  clear 
himself  upon  oath,  he  is  discharged;  but,  if  perjured,  may 
Reprosecuted  for  the  perjury."    lb.  287. 

^^ Contempts  are  either  direct,  such  as'  are  offered  to  the 
court  while  sitting  us  such,  and  in  its  presence,  or  con- 
structive, but  tending  by  their  operation  to  obstruct, 
embarrass,  or  prevent  the  due  administration  of  justice." 
Stuart  V.  The  People,  3  Scam.  395. 

Church  thus  distinguishes  between  direct  and  constructive 
contempts :  "  Courts  have  an  undoubted  power  to  punish 
direct  and  criminal  contempts,  and  this  power  to  punish 
direct  or  criminal  contempts  also  necessarily  includes  the 
power  to  punish  indirect,  consequential  or  constructive  con- 
tempts— such  acts  as  are  calculated  to  impede,  embarrass, 
or  obstruct  the  court  in  the  administration  of  justice." 
Church  on  Habeas  Corpus,  Sec.  307. 

Vol.  LXXII  » 
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We  are  of  opinion  that  the  alleged  conversation  between 
plaintiff  in  error  and  Foster,  as  related  in  the  latter's  affi- 
davit, assuming  for  the  present  the  truth  of  the  affidavit, 
Wiis  not  a  direct  contempt  of  the  court.  But  even  though 
it  should  be  conceded  that  there  was  a  direct  contempt  of 
the  court,  the  law  is  not,  as  claimed  by  counsel  for  defend- 
ant in  error,  that  the  judgment  is  not  reviewable  on  error. 
The  contrary  doctrine  has  been  expressly  held  and  practi- 
c  illy  applied  by  this  court.  In  Rawson  v.  Rawson,  35  111. 
App.  505,  506,  which  was  direct  contempt  of  the  court,  com- 
mitted in  the  presence  of  the  court,  the  court  say: 

*'  In  Stuart  v.  The  People,  3  Scam.  395,  the  Supreme 
Court  took  jurisdiction  to  review  a  judgment  of  the  Circuit 
Court  in  a  contempt  proceeding  on  a  writ  of  error,  on  the 
ground  that  the  court  had  power  under  the  statute  to  review 
the  final  judgment  of  any  inferior  court  of  record  in  the 
State,  where  the  judgment  decides  the  right  of  property  or 
of  personal  liberty.  A  contempt  is  a  criminal  'offense,  and 
a  sentence  of  imprisonment  for  a  contempt  is  a  judgment  in 
a  criminal  case.  Such  an  offense  not  being  punishable  in 
the  penitentiary,  is  a  misdemeanor,  and  this  court  has,  by 
statute,  jurisdiction  of  all  writs  of  error  from  final  judgments 
in  this  district  in  misdemeanors.  McDonald  v.  The  People, 
25  111.  App.  350;  Beattie  v.  The  People,  33  111.  App.  651. 

It  was  the  constant  practice  of  the  Supreme  Court  to 
review  on  error  the  judgments  of  the  Circuit  Court  and  of 
the  Criminal  Court  of  Cook  County  in  contempt  matters 
before  the  establishment  of  the  Appellate  Court,  and  it  has 
been  the  practice  of  this  court  to  review  such  judgments 
whenever  tlie  record  of  such  a  case  has  been  presented  and 
error  assigned.  It  is,  then,  the  established  law  of  this  State 
that  judgments  of  courts  of  record  in  contempt  are  subject 
to  review.  It  is  true  that  none  of  the  reported  cases 
appear  to  have  been  contempts  committed  in  the  presence  of 
the  court,  but  if  contempts  are  subject  to  review  at  all,  no 
valid  reason  can,  as  we  believe,  be  suggested  why  contempts 
committed  in  the  presence  of  the  court  should  be  distin- 
guished from  others  in  that  regard,  and  judgments  of  fine  or 
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imprisonment  therein  exempted  from  the  revisory  jurisdic- 
tion of  an  appellate  tribunal.  A  court  is  just  as  liable  to 
err  against  the  accused  in  a  proceeding  to  punish  him  for  a 
direct  contempt,  as  for  a  constructive  one;  and,  as  the 
Supreme  Court  said  in  Stuart  v.  The  People,  supra^ 
'  perilous,  indeed,  would  be  the  condition  of  the  citizen,  if  he 
had  not  the  privilege  in  such  a  case  to  have  it  reviewed  by 
another  tribunal,  and  defective  would  be  our  jurisprudence 
if  it  afforded  no  means  of  relief.'  "  See  also  Stuart  v.  The 
People,  3  Scam.  395;  Ex  parte  Thatcher,  2  Gilm.  167;  Ex 
parte  Smith,  117  111.  63. 

In  Ex  parte  Thatcher,  avpra^  the  court  plainly  intimate 
that  the  reviewing  court  may  inquire  whether  the  acts 
claimed  to  have  been  a  contempt, were  or  were  not  a  contempt 
in  law,  saying :  ''  The  court  may  not  treat  any  and  every  act 
as  a  contempt,  and  I  have  no  doubt  that  the  Appellate  Court 
may  revise  and  reverse  its  judgment  when  it  exceeds  its 
jurisdiction,  by  treating  that  as  a  contempt  which,  in  law, 
is  no  contempt  and  can  not  be.  The  supervision  will  be  to 
ascertain  that  fact.''  lb.  170.  This  statement  of  the  court 
is  supported  by  the  authorities. 

In  People  v.  Kelly,  24  N.  Y.  74,  which  wa*  an  appeal 
by  Hackley  from  a  judgment  of  the  lower  court,  on  habeas 
corpus,  remanding  him  to  the  custody  of  the  sheriff,  the 
court,  Davis,  J.,  delivering  the  opinion  say : 

"  As  a  general  rule,  the  propriety  of  a  commitment  for 
contempt  is  not  examinable  in  any  other  court  than*  the  one 
by  which  it  was  awarded.  This  is  especially  true  where  the 
proceeding  by  which  it  is  sought  to  be  questioned  is  a  writ 
of  habeas  corpus,  as  the  question  on  the  validity  of  the 
judgment  then  arises  collaterally,  and  not  by  the  way  of 
review.  The  habeas  corpus  act,  moreover,  declares  that 
where  the  detention  of  the  party  seeking  to  be  discharged 
by  habeas  corpus  appears  to  be  for  any  contempt,  plainly 
and  specially  charged  in  the  commitment,  ordered  by  a  court 
of  competent  jurisdiction,  he  shall  be  remanded  to  the 
custody  in  which  he  was  found.  But  this  rule  is  of  course 
subject  to  the  qualification,  that  the  conduct  charged  as 
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constituting  the  contempt  must  be  such  that  some  degree  of 
delinquency  or  misbehavior  can  be  predicated  on  it;  for  if  the 
act  be  plainly  indifferent  or  meritorious,  or  if  it  be  only  the 
assertion  of  the  undoubted  right  of  the  party,  it  will  not 
become  a  criminal  contempt  by  being  adjudged  to  be  so. 
The  question  whether  the  alleged  offender  really  committed 
the  act  charged,  will  be  conclusively  determined  by  the 
order  or  judgment  of  the  court;  and  so  with  equivocal  acts, 
which  may  be  culpable  or  innocent  according  to  the  circum- 
stances; but  where  the  act  is  necessarily  innocent  or  justifi- 
able, it  would  be  preposterous  to  hold  it  a  cause  of  imprison- 
ment." 

It  has  been  held  even  on  habeas  corpus,  where  the  power 
of  the  court  is  much  more  restricted  than  on  error  or 
appeal,  if  the  facts  stated  in  the  warrant,  or  return,  which 
are  claimed  to  have  constituted  a  contempt,  do  not,  in  legal 
contemplation,  constitute  a  contempt,  the  prisoner  should 
be  discharged.    Church  on  Habeas  Corp.,  Sec.  841. 

In  such  case,  the  remedy  in  this  State  would  be  by  writ 
of  error. 

Counsel  for  defendant  in  error  has  cited  a  number  of 
cases  in  which  the  courts,  on  habeas  corpus,  refused  to 
review  the  judgments  of  courts  of  record  having  jurisdic- 
tion in  the  premises.  Such  cases  have  no  application  for 
a  two-fold  reason.  The  proceeding  by  habeas  corpus  is 
collateral  to  the  judgment  imposing  the  imprisonment,  and 
the  court  is  restricted  to  certain  inquiries.  The  judgment 
can  not,  in  such  proceeding,  be  impeached  for  mere  error 
or  irregularity.  The  distinction  between  the  power  of  the 
court  on  habeas  corpus  and  on  error  to  review  the  judgment, 
is  recognized  in  Ex  parte  Smith,  supra^  the  court  saying : 

"We  regard  the  petition  in  this  case  as  a  mere  attempt  to 
review  and  set  aside  a  judgment  at  law  for  an  alleged  error 
in  the  proceeding,  where  the  court  clearly  had  jurisdiction 
both  of  the  person  and  subject-matter  of  the  suit.  This 
can  not  be  done.  .The  petition  shows  that  the  petitioner 
was  regularly  brought  before  the  grand  jury  as  a  witness, 
that  he  refused  to  answer  certain  questions  propounded  to 
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him,  and  that  the  court  thereupon  imposed  a  fine  upon  him. 
Whether  the  court  was  authorized,  under  the  circumstances, 
to  impose  the  fine,  was  a  matter  which  the  law  authorized 
and  empowered  the  court  to  determine,  just  as  in  any  other 
case  of  alleged  contempt.  While,  for  the  purposes  of  the 
argument,  it  may  be  conceded  that  the  court  erred  in 
reaching  the  conclusion  it  did,  nevertheless  its  right  and 
duty  to  pass  upon  the  question  was  clear,  beyond  all  ques- 
tion. If  the  judgment  was  erroneous,  as  is  claimed,  the 
remedy  was  the  same  as  in  the  case  of  any  other  erroneous 
judgment  where  the  right  of  appeal  or  writ  of  error  is 
given.  We  regard  the  order  directing  the  defendant  to 
stand  committed  till  the  fine, and  costs  were  paid,  in  the 
nature  of  final  process — a  mere  means  enforcing  the  pay- 
ment of  the  judgment — ^which  would  have  been  suspended 
by  any  order  staying  the  judgment  itself.  If,  as  claimed, 
the  judgment  is  erroneous,  a  writ  of  error  was  the  appro- 
priate remedy,  and  upon  that  hypothesis  we  must  assume 
the  reviewing  tribunal  would,  if  asked,  have  made  the  writ 
a  supersedeas,  which  would  have  suspended  the  order  of 
commitment  till  the  case  could  be  disposed  of  on  the  merits. 
The  following  authorities  fully  sustain  the  view  here  taken: 
The  People  ex  rel.  v.  Foster,  104  111.  156;  The  People  ex 
pel.  V.  Pirfenbrink,  96  Id.  68;  The  People  ex  rel.  v.  Whit- 
son,  74  Id.  20;  Hammond  v.  The. People,  32  Id.  446." 

Plaintiflf  in  error  purged  himself  from  contempt  by  his 
answer,  if  contempt  there  was  (in  reference  to  which  we 
express  no  opinion),  and  should  have  been  discharged.  4 
Bl.  Com.  287;  Welch  v.  The  People,  30  111.  App.  899;  Buck 
V.  Buck,  60  111.  105;  Storey  v.  The  People,  79  111.  45. 

On  the  hypothesis  that  any  judgment  could  be  rendered 
against  plaintiff  in  error,  the  judgment  entered  is  erroneous. 
The  judgment  is  —  "  and  he  is  hereby  fijied  for  such  con- 
tempt the  sum  of  two  hundred  and  fifty  dollars,  which  he 
is  hereby  ordered  to  pay  immediately  to  the  clerk  of  this 
court,  and  in  default  of  which  payment,  he  be  imprisoned 
in  the  jail  of  this  county  and  there  held  for  the  period  of 
sixty  days,  and  until  discharged  by  due  process  of  law,  and 
a  pommitment  issue  to  carry  this  judgment  into  effect." 


182  Appellate  C!ourts  of  Illinois. 

Vol.  72.]  Toles  v.  Johnson. 

The  judgment  in  such  case,  after  the  words  "two.hundred 
and  fifty  dollars,"  should  be,  that  the  defendant  be  com- 
mitted to  jail,  there  to  remain  until  the  fine  and  costs  are 
fully  paid,  or  he  be  discharged  according  to  law,  or  words 
of  like  import.  On  such  a  judgment  the  prisoner  would  be 
entitled  to  be  released  from  imprisonment  on  payment  of 
the  fine  at  any  time  after  commitment,  but  on  the  judgment 
rendered,  if  committed  on  default  of  immediate  payment  to 
the  clerk,  he  would  have  to  remain  in  jail  sixty  days,  even 
though  willing  to  pay  his  fine  the  next  day  after  commit- 
ment, and,  in  addition,  would  be  liable  for  the  amount  of 
the  fine. 

The  judgment  will  be  reversed. 


Emma  Toles  v.  John  Johnson  et  aL 

1.  Chancery  FiXADivas-^AUegations  of  ^atui.— All^ations  of 
fraud,  as  conclusions  of  the  pleader  in  chancery,  are  of  no  avail;  there 
must  be  statements  of  acts  or  facts  upon  which  such  conclusions  are 
based. 

In  Equitj.— Bill  for  relief.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbrhxib  Hanbct,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  December 
16,  1897. 

GrEOBQB  HuNT  Eud  Jamss  R  Wabd,  attomeys  for  appel- 
lant. 

GoLDziEB  &  EoDGEBs,  attomevs  for  appellees. 

Fraud  is  a  conclusion  of  law;  it  is  therefore  incumbent  on 
the  party  who  would  set  it  up  to  state  the  facts  relied  upon 
as  constituting  it.  East  St.  Louis  Conn.  Ry.  Co.  v.  People, 
119  111.  182. 

It  is  not  sufficient,  as  it  has  been  often  held  by  this  court, 
for  the  purpose  of  successfully  assailing  a  transaction  on 
the  ground  of  fraud  to  charge  fraud  generally,  but  the  com- 


First  District — October  Term,  1897.      183 

^  ■  _ 

Toles  V.  Johnson. 

plaining  party  must  state  in  his  pleadings  and  prove  on  the 
trial  the  specific  acts  or  facts  relied  on  as  establishing  fraud. 
Roth  V.  Roth,  10-i  111.  46. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  decree,  which,  upon  sustaining  a 
general  demurrer  to  the  bill  of  complaint,  dismissed  the 
same  for  want  of  equity. 

The  averments  of  the  bill  are  substantially  as  follows : 

That  a  judgment  was  entered  by  confession  in  the  name 
of  Jesse  G.  Wells,  May  13, 1895,  iti  the  Circuit'Court,  against 
appellee  John  Alquist,  upon  three  promissory  notes,  each 
of  said  notes  made  payable  to  the  order  of  the  State  Bank 
of  Chicago,  and  signed  by  appellees  John  Alquist  and  John 
Johnson.  Each  of  said  notes  was  indorsed  as  follows: 
"Without  recourse,  State  Bank  of  Chicago."  A  warrant  of 
attorney  was  attached  to  each  note  authorizing  any  attorney 
of  any  court  of  record  to  enter  judgment  by  confession  on 
the  note  in  favor  of  the  holder  against  the  makers  thereof. 

On  the  day  the  judgment  was  entered,  John  Alquist  was 
the  owner  in  fee  simple  of  lot  19,  described  in  the  bill. 

It  is  averred  in  the  bill  that  said  judgment  was  caused  to 
be  entered  by  said  Jesse  G.  Wells,  by  the  procurement  of 
said  Johnson,  against  Alquist  alone,  with  the  intention  of 
defrauding  the  said  Alquist  thereby,  and  for  the  purpose 
of  enforcing  the  payment  of  said  judgment  out  of  the  real 
estate  aforesaid,  and  that  Alquist  had  no  knowledge  of 
the  existence  of  the  judgment  against  him,  and  that  John- 
son, with  the  intention  of  defrauding  Alquist  and  obtaining 
an  undue  advantage  over  him,  obtained  from  the  defendant, 
Wells,  for  the  consideration  of  one  dollar,  an  assignment 
of  said  judgment  in  the  month  of  May,  1895. 

That  on  June  28,  1895,  John  Alquist,  by  warranty  deed, 
conveyed  said  real  estate  to  Ludwig  S.  Bekken,  and  on  July 
31,  1895,  Ludwig  S.  Bekken,  by  warranty  deed,  conveyed 
said  real  estate  to  appellant;  that  neither  Alquist  nor  his 
grantees  knew  of  the  existence  of  the  judgment,  nor  of 
the  execution  thereon,  nor  of  the  levy  and  sale  of  the  real 


184  Appellate  Courts  of  Illinois. 

Vol  72.]  Toles  v.  Johnson. 

est'Ete  until  after  the  expiration  of  twelve  months  from  the 
sale.  That  on  October  31,  1895,  Johnson  procured  an 
execution  to  be  issued  on  said  judgment,  and  levied  upon 
said  real  estate,  and  at  the  sale  thereof  bid  in  the  real  estate 
for  the  amount  of  the  judgment,  and  gave  the  sheriff  a 
receipt  in  full  satisfaction  of  the  execution  and  costs;  that 
the  sheriff  retained  only  $13.78  for  his  costs  and  commis- 
sions, which  sum  was  the  total  amount  actually  paid  by  the 
said  Johnson  for  said  certificate  of  purchase. 

It  is  further  averred  in  the  bill,  that  Johnson  fraudulently 
kept  said  proceedings,  sale  and  purchase  a  secret  from 
Alquist  and  complainant  (appellant),  and  that  the  said  pro- 
ceedings and  sale  were  a  fraud  upon  the  rights  and  equities 
of  complainant.  It  is  further  charged  in  the  bill,  that 
Johnson  knew  on  October  31, 1895,  and  before  that  date, 
that  the  complainant  had  purchased  and  become  the  owner 
of  said  premises. 

The  bill  further  avers  that  on  January  11,  1897,  J.  J. 
Toles  obtained  a  judgment  against  said  John  Alquist,  and  as 
a  judgment  creditor  redeemed  from  said  sale  and  paid  to 
the  sheriff  the  amount  due;  that  the  sheriff,  upon  receipt  of 
said  redemption  money,  proceeded  in  due  form  of  law  and 
sold  the  said  real  estate  to  J.  J.  Toles  at  public  auction  for 
the  amount  of  the  redemption  money  and  the  costs  of  sale, 
and  in  pursuance  of  the  same,  immediately  after  the  sale, 
made  a  deed  of  the  premises  to  said  J.  J.  Toles. 

The  bill  further  averred  that  Ludwig  S.  Bakken  and  John 
Alquist,  the  grantors  of  appellant  of  the  premises  aforesaid, 
were  each  wholly  insolvent,  and  that  whatever  judgment 
might  be  obtained  against  them,  or  either  of  them,  could 
not  be  collected. 

The  bill  wa3  filed  by  appellant  against  the  sheriff  of  Cook 
County,  John  Johnson,  Jesse  Q.  Wells  and  John  Alquist, 
and  the  relief  prayed  was  that  the  redemption  money  then 
in  the  hands  of  said  sheriff  might  be  treated  as  proceeds  of 
the  sale  of  said  real  estate,  and  declared  a  trust  fund  in  the  ' 
hands  of  said  sheriff  and  subjected  to  the  pa3'ment  of  the 
claim  of  appellant 
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A  temporary  injunction  was  issued  upon  the  filing  of  the 
bill,  restraining  the  sheriff  from  paying  over  said  money  to 
John  Johnson,  and  restraining  said  Johnson  from  assigning 
or  otherwise  disposing  of  the  certificate  of  purchase  issued 
to  him  b}*-  said  sheriff,  upon  the  making  of  the  sale  afore- 
said. On  May  3,  1S97,  upon  argument  of  the  general 
demurrers  filed  to  the  bill,  the  Circuit  Court  dissolved  the 
temporary  injunction  and  dismissed  the  bill. 

It  is  contended  that  it  appears  from  the  averments  of  the 
bill  and  the  necessary  inferences  therefrom,  that  the  notes 
were  obtained  from  the  bank  by  John  Johnson  for  the  pur- 
pose of  procuring  a  judgment  to  be  entered  upon  them  in 
the  name  of  Wells,  against  John  Alquist  alone,  with  fraudu- 
lent intent,  and  that  this  amounted  to  a  paj^ment  of  the 
notes  by  Johnson,  one  of  the  payors,  and  therefore  an  ex- 
tinguishment of  the  notes  resulted. 

To  this  we  can  not  assent.  If  it  was  the  purpose  of  the 
bill  to  show  that  Johnson,  one  of  the  makers  of  the  notes, 
had  paid  them,  and  that  the  liability  of  Alquist  upon  the 
notes  had  thereby  been  extinguished,  it  was  a  simple  matter 
to  have  alleged  such  fact  of  payment.  After  demurrer 
had  been  argued  and  sustained,  appellant;  might  still  have 
taken  leave  to  amend,  and  could  then  have  alleged  the  fact 
which  counsel  now  seek  to  have  supplied  by  inference  and 
argument.  Argument  and  inference  can  not  thus  take  the 
place  of  necessary  positive  allegation. 

But  it  is  argued  that  the  transactions  through  which  John- 
son acquired  the  right  to  the  redemption  money,  being 
fraudulent,  therefore  equity  will  impress  upon  the  fund,  i, «., 
the  redemption  money,  a  trust  in  favor  .of  appellant  as 
CMtui  que  trtist  We  are  unable  to  see  the  force  of  this  con- 
tention. The  premise  upon  which  the  argument  rests  is 
wholly  wanting.  The  bill  contains  no  allegation  of  fact, 
which  constitutes  fraud.  It  is  true  that  there  is  much  state- 
ment of  fraud  as  a  conclusion  of  the  pleader,  but  there  is 
absence  of  any  allegation  of  acts  or  facts  to  support  such 
conclusion.  Such  statements  of  conclusion  are  of  no  avail. 
Eoth  V.  Roth,  104  111.  46;  East  St,  Louis  Conn.  Ry.  Co.  v. 
People,  119  111.  182. 
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The  case  of  Darst  v.  Thomas,  87  III.  225,  which  is  cited 
in  support  of  the  contention  of  appellant,  is  clearly  dis- 
tinguishable from  the  case  here.  If  in  this  case  the  bill  alleged 
that  the  debt  secured  by  the  notes  in  question  was  equitably 
the  debt  of  Johnson  and  not  equitably  the  debt  of  Alquist, 
then  the  contention  of  appellant  might  find  support  in  the 
case  cited.  But  the  bill  wholly  fails  in  any  such  allegation. 
So  far  as  the  bill  shows,  the  debt  secured  by  the  notes  may 
have  been,  in  equity,  the  debt  of  Alquist  only.  One  seek- 
ing relief  in  equity  must  allege  in  distinct  terms  the  facts 
necessary  thereto. 

The  demurrer  to  the  bill  was  properly  sustained.  Decree 
affirmed. 


James  H.  Gilbert  r.  Forest  City  Furniture  Co. 

1.  Questions  of  Fact— TVanaach'on  a  Sale  or  a  Bailment — Th^ 
question  as  to- whether  a  transaction  is  a  sale  or  merely  a  bailment  is 
one  of  fact,  for  the  determination  of  a  jury  on  all  the  evidence. 

2.  Instructions — Abstract  Propositions  of  Law,-- An  instruction 
which  states  an  abstract  proposition  of  law  without  making  any  applica- 
tion of  it  to  the  facts  of  the  case,  is  properly  refused. 

8.  Sake — To  Find  for  the  Defendant ^  When  Improper, — A  per- 
emptory instruction  to  find  for  the  defendant  where  there  is  a  question 
of  fact  for  the  jury  to  decide  on  a  conflict  of  evidence,  is  properly 
refused. 

4.  Sales — Of  Personal  Property — Change  of  Posses9ion.^To  pass 
the  title  of  personal  property,  there  must  be  a  change  of  possession  so 
that  third  persons  dealing  with  the  vendee  will  not  be  deceived  and 
defrauded  by  the  appearance  of  ownership  in  one,  while  the  title  is 
reaUy  in  another. 

Replevin. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.  Reversed  and  remanded.  Opinion  filed  December 
16,  1897. 

Flower,  Smith  &  Musobave,  attorneys  for  appellant. 
The  policy  of  the  law  in  this  State  does  not  encourage 
the  owner  of  personal  property  to  sell  it  and  continue  in 
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possessioQ  of  it,  possession  being  one  of  the  strongest  evi- 
dences of  title  to  personal  pi*operty.  If  the  real  ownership 
is  suffered  to  be  in  one,  and  the  apparent  ownership  in 
another,  the  latter  gains  credit  as  owner  and  is  enabled  to 
practice  deceit  on  mankind.  Eetchum  v.  Watson,  24  111. 
591;  Lewis  v.  Swift,  64  111.  436;  Lefever  v.  Mires,  81  111. 
456;  McCormick  v.  Hadden,  37  111.  370;  Brundage  v.  Camp, 
21  111.  330;  Hervey  v.  Rhode  Island  Locomotive  Works,  93 
U.  S.  664. 

Allen  &  Blake,  attorneys  for  appellee,  contended  that 
the  mere  possession,  without  ownership,  can  not  prevail  as 
against  the  rights  of  the  real  owner,  unless  used  as  a  cloak 
to  cover  up  an  actual  sale,  and  the  good  faith  of  the  appellee 
not  being  in  question,  it  will  be  presumed  in  support  of  the 
verdict  that  the  goods  were  left  with  Cronenberger  simply 
for  safe  keeping,  and  not  for  the  purpose  of  covering  up  a 
sale.  Bosencranz  &  Weber  Co.  v.  Hanchett,  30  111.  App. 
283;  McCuUough  v.  Porter,  4  Watts  &  S.  (Penn.)  177;  Mon- 
tague  V.  Ficklin,  18  111.  App.  99;  Hutchinson  v.  Oswald, 
17  Id.  28;  Fawcett,  Isham  &  Co.  v.  Osborn,  Adams  &  Co., 
32  IlL  422;  Klein  v.  Seibold,  89  111.  640;  Burton  v.  Curyea, 
40  III.  329. 

Mr.  Justice  Windes  deltvered  the  opinion  of  the  Court. 

Appellee,  which  was  a  manufacturing  corporation,  doing 
business  at  Rockf ord,  Illinois,  in  February  and  May,  1 893, 
sold  certain  furniture,  in  question  in  this  case,  to  one 
Cronenberger,  a  retail  furniture  dealer  having  his  place  of 
business  in  Chicago.  The  furniture  was  to  be  shipped  at 
once,  but  there  was  delay  both  in  the  shipment  and  also  in 
the  delivery  by  the  railway  company  of  parts  of  it,  which 
resulted  in  negotiations  and  correspondence  between 
appellee  and  Cronenberger,  both  regarding  the  return  of 
the  furniture  to  appellee,  and  also  its  storage  with  said  Cro- 
nenberger, and  on  which  there  is  a  conflict  of  evidence. 

A  large  part  of  the  furniture  was  received  by  Cronen- 
berger. aS:  early  as  June,  1893,  and  exposed  for  sale  in  his 
place  of  business  for  some  four  or  five  months.    There  is 


188  Appellate  Courts  of  Illinois. 

Vol.  72.]  Gill»ert  v.  Forest  City  Furniture  Co. 

evidence  tending  to  show  that  by  reason  of  the  failure  of 
appellee  to  deliver  some  of  the  farHiture  according  to  the 
orders  of  said  Cronenberger,  that  the  sale  to  Cronenberger 
was,  by  agreement  between  him  and  appellee,  rescinded, 
and  the  furniture  stored  with  Cronenberger  by  appellee, 
until  it  could  make  other  disposition  of  it,  but  under  this 
alleged  arrangement  there  was  no  visible  change  of  pos- 
session, and  the  furniture,  after  this  alleged  arrangement, 
remained  in  Cronenberger's  store,  exposed  for  sale  the  same 
as  his  other  stock  in  trade,  for  a  space  of  some  months. 
Appellee,  also,  after  the  time  complaint  was  made  by  Cro- 
nenberger as  to  parts  of  the  furniture  not  being  delivered, 
in  September,  and  as  late  as  November  4,  1893,  made  at- 
tempts to  collect  from  him  the  amount  of  its  bill  for  the 
furniture  and  also  endeavored  to  get  his  note  in  settlement 
of  the  account. 

Under  the  contract  of  sale,  it  is  not  clear  from  the 
evidence,  who  was  to  pay  the  freight.  Cronenberger, 
however,  paid  the  freight  as  the  goods  were  taken  from  the 
railway  depot,  but  never  got  any  credit  for  such  payment 
from  appellee.  No  request  was  ever  made  of  Cronenberger 
by  appellee  that  he  return  the  goods. 

Cronenberger,  on  November  13,  1893,  being  indebted  to 
John  Y.  Farwell  Co.  in  an  amount  exceeding  $10,000,  a 
judgment  was  on  that  day  entered  against  him  in  favor  of 
said  Farwell  Co.,  in  the  Circuit  Court  of  Cook  Cwnty,  for 
$10,725.85,  on  which  execution  was  issued  the  same  day,  and 
a  levy  made  by  appellant  as  sheriff  on  said  furniture,  while 
in  the  possession  of  Cronenberger  and  exposed  for  sale  in 
his  store  with  his  other  goods. 

Appellee  brought  replevin  against  appellant,  after  demand 
made.  Appellant,  among  other  pleas,  pleaded  property  in 
Cronenberger,  and  justified  under  said  execution.  A  trial 
resulted  in  a  verdict  finding  appellant  guilty,  that  the  right 
of  property  was  in  appellee,  and  damages  in  its  favor  of 
one  cent.  On  this  verdict  judgment  was  entered  by  the 
Superior  Court,  from  which  appellant  appealed. 

On  behalf  of  appellee  the  trial  court  instructed  the  jury 
as  follows : 
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"  If  you  believe,  from  the  evidence,  that  at  the  time  this 
suit  was  commenced  and  before,  the  defendant  Gilbert  was 
the  sheriff  of  Cook  County,  Illinois,  that  he  took  pos- 
sescdon  of  said  goods  by  virtue  of  writ  of  fieri  facias  against 
the  goods  and  chattels  of  one  George  J.  Crouenberger,  and 
that  he  was  detaining  possession  thereof  under  said  writ  at 
the  time  of  the  commencement  of  this  suit,  and  if  you  also 
find  that  the  said  Crouenberger  was  not  entitled  to  pos- 
session of  said  goods  as  against  plaintiff,  then  }^ou  are 
instructed  that  the  right  of  defendant  Gilbert  was  no 
greater  than  that  of  said  Crouenberger,  provided  you 
believe  further,  from  the  evidence,  that  a  demand  was  made 
by  the  plaintiff  or  its  agent,  before  this  suit  was  begun,  on 
the  defendant  for  the  return  of  said  goods." 

On  behalf  of  appellant  the  court  also  gave  the  following 
instruction,  to  wit : 

"  The  jury  are  further  instructed  that  even  though  they 
should  believe,  from  the  evidence,  that  Crouenberger  did 
not  accept  the  goods,  yet,  if  you  believe  from  the  evidence 
the  plaintiff  permitted  the  goods  to  remain  in  the  store  and 
stock  of  Crouenberger,  with  his  other  goods,  without  any- 
thing to  indicate  that  they  were  not  his  property,  and  he 
was  permitted  to  make  sale  of  such  of  the  property  as  he 
saw  fit,  then  the  plaintiff  is  estopped  as  against  execution 
creditors  from  claiming  that  the  title  to  the  property  never 
passed  and  the  property  did  not  belong  to  Crouenberger." 

The  instruction  for  appellee  does  not  state  the  law,  under 
the  evidence  in  this  case,  correctly,  as  it  appears  from  the 
following  cases :  Bastress  v.  Chickering,  18  111.  App.  208; 
Murch  V.  Wright,  46  111.  488;  Brundage  v.  Camp,  21  111. 
831;  Stadfeld  v.  Huntsman,  92  Pa.  St.  56;  Lapp  v.  Pinover, 
27  111.  App.  171;  Ketchum  v.  Watson,  24  111.  591;  Thomp- 
son  V.  Wilhite,  81  111.  358;  Orr  v.  Gilbert,  68  111.  App.  42'.». 

In  the  Bastress  case,  eupra^  the  court  said :  '^  Where  one 
party,  by  means  of  contract,  and  without  notice  to  the 
world,  suffers  the  real  ownership  in  chattels  to  be  in  him- 
self, and  the  ostensible  ownership  to  be  in  another,  the  law 
will  postpone  the  rights  of  the  former  to  those  of  the  exe- 
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cation  or  judgment  creditors  of  the  latter,  because  to  injure 
third  persons  by  giving  a  false  credit  to  such  ostensible 
owners,  is  the  natural  and  probable  result  of  the  trans- 
action." 

In  the  Stadtfeld  case,  supra,  the  court  said :  "  No  doubt 
a  sale  and  delivery  of  personal  property,  with  an  agree- 
ment that  the  ownership  shall  remain  in  the  vendor  until 
the  purchase  money  is  paid,*  enables  creditors  of  the  vendee 
to  seize  and  sell  it  for  the  payment  of  his  debts.'' 

In  the  Lapp  case,  supra,  where  it  appeared  the  plaintiffs, 
wholesale  dealers  in  jewelry,  sold  and  delivered  to  one 
Corinder,  a  retail  dealer,  certain  jewelry,  and  afterward 
while  it  was  in  Corinder's  possession,  an  arrangement  was 
made  between  them  by  which  Corinder  was  to  hold  the 
goods  under  consignment,  and  a  memorandum  to  that  effect 
was  delivered  to  Corinder  and  entered  upon  plaintiff's 
books,  after  which  possession  of  the  jewelry  remained 
unchanged,  and  Corinder  pledged  the  jewelry  as  security  for 
a  loan  made  to  him,  and  later  sold  it,  with  the  remainder  of 
his  stock  of  goods,  to  defendants,  creditors  of  Corinder, 
who,  after  redemption  from  the  pledge,  took  possession  of 
the  jewelry,  the  court  said  :  "  The  sale  and  delivery  of  the 
goods  in  question  June  24,  1884,  by  the  plaintiffs  to  Corin- 
der, vested  in  the  latter  the  title  to  the  goods.  And  the 
ro-sale  of  them  back  to  plaintiffs  July  22, 1884,  by  Corinder, 
being  without  any  change  of  possession  of  the  goods,  would, 
if  entirely  formal  in  other  respects,  be  void  as  to  hona  fde 
creditors,  purchasers  or  pledgees,  without  notice." 

In  the  Ketchum  case,  supra,  the  court  said  :  "  To  pass 
the  title  as  between  (to)  third  persons,  there  must  be  a 
change  of  possession,  so  that  others  will  not  be  deceived 
and  defrauded  by  the  appearance  of-  ownership  in  one, 
while  the  title  is  really  in  another." 

In  the  Orr  case,  supra,  this  court  said:  "If  the  real 
ownership  is  suffered  to  be  in  one,  and  the  apparent  owner- 
ship in  another,  the  latter  gains  credit  as  owner,  and  is 
enabled  to  practice  deceit  on  mankind." 

It  is  claimed  by  appellee  that  there  was  no  sale  of  the  fur- 
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niture  to  Cronenberger;  that  the  transaction  was  merely  a 
bailment.  That  was  a  question  of  fact  for  the  jury  to  deter- 
mine on  all  the  evidence — was  really  the  point  of  contro- 
versy in  the  case. 

The  case  of  Rosencranz  v.  Hanchett,  30  111.  App.  283, 
relied  on  by  appellee  as  establishing  that  the  transaction 
between  appellee  and  Cronenberger  was  a  mere  bailment, 
recognizes  the  law  to  be  as  stated  in  the  cases  above  noted. 
The  court  in  that  case  says :  "  The  only  question  is,  therer 
fore,  whether  the  arrangement  testified  to  by  the  witnesses 
Webber  and  Shute  was  fraudulent  in  law,  as  being  a  cloth- 
ing of  Shute  with  the  ostensible  ownership  of  the  goods, 
while  the  company  attempted  to  retain  the  real  ownership 
in  them.  If  it  was  such,  then  the  title  to  the  goods  passed 
to  Shute,  so  as  to  be  liable  to  levy  and  sale  under  an  execu- 
tion against  him." 

The  instruction  for  appellee  ignores  the  rights  of  credit- 
ors who,  as  stated  in  the  case  last  cited,  would  be  entitled 
to  levy  their  execution  when  the  arrangement  between  the 
real  owner  and  the  debtor  was  fraudulent  in  law.  Had  this 
instruction  told  the  jury  what  in  law  was  a  bailment  and 
sale,  and  then  left  them  to  find  from  the  evidence  whether 
the  arrangement  between  the  parties,  under  all  the  evi- 
dence, was  a  bailment  or  sale,  so  far  as  third  parties  are  con- 
cerned, and  if  the  jury  found  that  there  was  a  bailment, 
then  the  conclusion  of  the  instruction,  that  appellant's  right 
was  no  greater  than  that  of  Cronenberger,  would  have 
been  correct. 

So  cross-errors  are  assigned  by  appellee  as  to  the  second 
instruction  given  for  appellant,  but  as  his  counsel  have  con- 
tended it  was  the  law,  we  think  it  should  be  considered.  If 
the  jury  believed  from  the  evidence  that  Cronenberger 
never  accepted  the  goods,  then  there  was  no  sale;  no  title 
whatever  passed  to  Cronenberger  in  the  absence  of  fraud, 
even  as  to  creditors  or  bona  fide  purchasers.  Kosencranz 
case,  aupra^  and  cases  there  cited;  Hutchinson  v.  Oswald, 
17  111.  App.  28;  Fawcett  v.  Osborn,  32  111.  422;  Burton  v. 
Curyea,  40  111.  329;  Klein  v.  Seibold,  89  111.  540. 
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If  there  was  no  sale  in  the  first  instance,  a  very  different 
rule  prevails  from  the  rule  which  is  to  be  applied  if  there 
was  a  sale  and  an  attempted  re^sale  or  rescission  of  agree- 
ment of  sale.  So  long  as  the  owner  has  not  parted  with 
his  title,  and  has  been  guilty  of  no  fraud  in  law  he  may 
reclaim  his  property.  Such  is  clearly  the  law,  as  held  by 
the  cases  last  cited. 

The  facts  stated  in  this  instruction  might  well  be  applied 
to  many  cases  of  clear  consignment,  in  which  it  is  univer- 
sally  held  the  real  owner  may  reclaim  his  goods  as  against 
an  attaching  or  execution  creditor  of  the  consignee.  This 
instruction  should  not  have  been  given. 

The  instructions  asked  by  appellant  and  refused  by  the 
court  were  properly  refused.  It  would  unnecessarily  extend 
this  opinion  to  quote  them.  The  third  ignores  the  evidence 
tending  to  show  a  rescission  of  the  contract  of  sale  between 
the  parties.  The  fourth  states  an  abstract  proposition  of 
law,  without  making  any  application  of  it  to  the  facts  of 
the  case.  The  fifth  is  a  peremptory  instruction  to  find  for 
defendant,  and  was  improper  because  there  was  a  question 
of  fact  for  the  jury  to  decide  on  a  conflict  of  evidence,  and 
besides,  it  was  waived  by  asking  instructions  submitting 
the  facts  to  the  jury.  The  sixth  was  erroneous  for  the 
reasons  stated  with  reference  to  the  second  instruction  given 
on  behalf  of  appellant.  The  seventh  should  not  have  been 
given,  because  the  evidence  fails  to  show  who  was  to  pay 
the  freight.  The  eighth  should  not  have  been  given,  because 
the  John  V.  Farwell  Co.  would  have  no  right  to  levy  its 
execution  on  the  goods  in  question  if  it  had  notice  of  an 
agreement  between  appellee  and  Cronenberger  that  the 
goods  were  to  be  held  by  Cronenberger  subject  to  appellee's 
order. 

The  judgment  is  reversed  and  the  cause  remanded* 
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fiichard  O'S.  Bnrke  y.  Josephine  E.  Dunning. 

2*  £zcKPTiONS — Absence  of,  etc, — Where  no  exceptions  are  taken  to 
the  action  of  a  trial  court  upon  a  motion,  no  complaint  can  be  made  of 
the  action  of  the  court  upon  such  motion. 

^-    Abstract — Failure  to  Slvow  Judgment,  e^c— When  the  abstract 
failB  to  show  the  judgment  of  the  court  below  and  contains  no  assign- 
ment of  errors,  it  is  sufficient  to  justify  the  Appellate  Court  in  affirming 
the  judgment. 

8.  JuDaKKNTB— A  Judgment  for  Costs,  is  in  Bar. — A  judgment  against 
the  plaintiff  for  costs  before  a  justice  of  the  peace,  entered  upon  a  ver- 
dict for  the  defendant,  is  ftnal,  and  is  a  judgment  in  bar. 

'I^niiBcript,  from  a  justice  of  the  peace.  Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  Chajlles  T.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
December  16, 1897. 

M.  B.  GsARON  and  D.  Ryan  Twomey,  attorneys  for  plaint- 
iff in  error. 

The  transcript  of  the  justice  shows  the  form  of  the  pre- 
tended judgment  as  follows : 

And  upon  verdict  to  the  court,  renders  judgment  in 
favor  of  the  defendant  against  the  plaintiff  for  costs  of  suit. 

Plaintiff  contended  that  this  is  a  judgment  for  costs  only, 
and  a  judgment  for  costs  is  not  a  final  judgment.  Lee  v. 
Yanajpay,  52  111,  App.  23;  Frederick  v.  Connecticut  River 
Savings  Bank,  106  111.  147;  Nichols  v.  Hail,  5  Neb.  194; 
Alton  L.  &  0.  Co.  V.  Calvey,  41  111.  App.  597. 

A  judgment  for  costs  alone,  though  entered  for  the 
defendant,  after  the  jury  has  found  a  verdict  in  his  favor, 
is  not  final,  and  can  not  be  made  the  subject  of  revision  or 
appeal.    Freeman  on  Judgments  (8d  £d.),  Sec.  16. 

Louis  E.  Habt,  attorney  for  defendant  in  error. 

A  judgment  for  costs  against  a  plaintiff  before  a  justice 
of  the  peace  is  a  judgment  in  bar.  Zimmerman  v.  Zimmer- 
man, 15  IlL  84. 
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Technical  accuracy  in  transcripts  of  justices  of  the  peace 
can  not  be  required.     Payne  v.  Taylor  et  al.,  34  111.  App.  491. 

The  appearance  of  plaintiff  in  error  in  the  Circuit  Court 
and  his  pi^oceeding  to  trial  without  objection  bars  plaintiff 
in  error  from  questioning  the  jurisdiction  of  that  court  by 
reason  of  any  preliminary  proceedings.  Northrup  v.  Smoth- 
ers, 39  111.  App.  588;  Randolph  County  v.  Ealls,  18  111.  29; 
Phillips  V.  Hood,  85  111.  450;  Birks  v.  Houston,  63  111.  77. 

Mb.  Justice  Windks  dklivered  the  opinion  of  the  Court. 

Defendant  in  error  sued  plaintiff  in  error  before  a  justice, 
where,  on  a  jury  trial,  a  verdict  was  rendered  finding  the 
issues  for  defendant,  on  which  verdict  the  justice  gave  judg- 
ment in  favor  of  defendant  and  against  the  plaintiff  for 
costs.  The  plaintiff  appealed  to  the  Circuit  Court,  where, 
the  defendant  having  entered  his  appearance  on  July  17, 
1894,  the  case  was  called  for  trial  on  June  23,  1896,  and  a 
trial  had,  resulting  in  a  judgment  for  plaintiff  in  the  sum  of 
$200  and  costs.  At  the  July,  1896,  term  of  said  Circuit 
Court,  defendant  (plaintiff  in  error)  entered  a  motion 
to  set  aside  said  last  mentioned  judgment,  which  motion 
was  continued  to  the  September,  1896,  term,  and  again  on 
May  5,  1897,  entered  another  motion  to  vacate  said  judg- 
ment, which  was  overruled.  It  does  not  appear  from  the 
record  that  defendant  was  present  either  in  person  or  by 
attorney  at  the  rendition  of  the  judgment  of  June  23, 1896, 
but  he  took  no  exception  to  the  action  of  the  court  in  over- 
ruling his  motion  to  vacate  the  judgment,  made  May  5, 
1 897.  No  exception  being  taken,  no  complaint  can  be  made 
of  the  court's  action  on  this  motion. 

The  abstract  fails  to  show  the  judgment  of  the  court,  and 
contains  no  assignment  of  errors,  which  is  sufficient  to 
justify  this  court  in  affirming  the  judgment  of  the  Circuit 
Court.     Gibler  v.  City  of  Mattoon,  167  111.  22. 

The  record,   however,   is  short,  and  we   have  thought 
proper  to  examine  it.    It  shows  the  judgment  of  the  court 
as  well  as  an  assignment  of  errors,  which  is  that  it  was 
error  to  render  said  judgment  and  overrule  the  motion  of 
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plaintiff  in  error  to  vacate  the  same.  It  is  claimed  that 
the  judgment  before  the  justice,  being  for  posts  only,  was 
not  a  final  judgment,  from  which  an  appeal  would  lie  to 
the  Circuit  Court,  and  therefore  that  the  Circuit  Court  had 
no  jurisdiction. 

In  Zimmerman  v.  Zimmerman,  15  111.  84,  it  was  held  that 
a  judgment  by  a  justice  against  a  plaintiff  for  costs,  with- 
out stating  in  whose  favor,  was  a  judgment  in  bar — a  final 
judgment 

The  filing  of  the  bond,  transcript  and  appearance  of 
plaintiff  in  error  in  the  Circuit  Court,  gave  that  court  juris- 
diction of  the  ])artie8.  It  had  jurisdiction  of  the  subject- 
matter,  the  suit  being  for  failure  to  pay  a  certain  demand 
not  exceeding  $200.    Buettner  v.  Norton,  etc.,  Co.,  90  111.  41 5. 

In  Titley  v.  Kaehler,  9  Brad.  541,  Judge  Bailey  said, 
speaking  of  the  proceeding  on  appeal  from  a  justice :  "  The 
appeal  is  merely  a  mode  by  which  the  parties  and  the  mat- 
ters in  controversy  between  them  are  brought  before  the 
court;  but  the  appeal  being  once  perfected  and  the  parties 
in  court,  their  relations  to  the  court  and  to  each  other  are 
identical  with  those  of  parties  to  original  actions." 

The  same  judge,  in  Reynolds  v.  DeGeer,  13  Brad.  113,  in 
speaking  of  the  effect  of  an  appeal,  said :  *'  The  whole  con- 
troversy was  opened  and  the  case  was  thenceforth  in  the 
same  plight  as  though  no  trial  had  been  had  or  judgment 
rendered  upon  any  of  the  issues  submitted  to  the  justice." 
That  being  so,  plaintiff  in  error  is  in  no  position  to  complain, 
even  if  no  judgment  whatever  had  been  rendered  by  the 
justice. 

In  Quinn  v.  People,  146  111.  281,  it  was  said  by  the 
Supreme  Court,  speaking  of  a  defendant  entering  into  a 
recognizance, "  that  a  party  can  give  jurisdiction  of  his  per- 
son to  a  court  having  jurisdiction  of  the  subject-matter,  by 
consent,  in  cases  civil  or  criminal,  is  so  clear  that  it  admits 
of  no  argument." 

The  judgment  is  affirmed. 
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E.  T.  Hitchcock  y.  City  of  Chicago. 

1.  Ordinances. —JfecMure  of  Proofs  in  ProBeeutioM  Under.'—la 
prosecuting  for  a  penalty  for  the  violation  of  a  city  ordinance,  it  must 
be  shown  that  the  person  charged  is  clearly  within  the  provisions  of  the 
ordinance. 

Debt,  for  the  violation  of  a  city  ordinance.  Appeal  from  the  Crim- 
inal Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  Reversed  and 
remanded.    Opinion  filed  December  16,  1897. 

Oeobgb  a.  Gabt,  attorney  for  appellant. 

The  rule  is  universal  that  every  ingredient  of  which  the 
offense  is  composed,  must  be  accurately  and  clearly 
expressed  in  the  indictment  or  information,  or  the  pleading 
will  be  held  bad  on  demurrer.  U.  S.  v.  Mann,  95  U.  S. 
580;  U.  S.  V.  Cook,  17  Wall.  168;  1  Bishop  Cr.  Pro.  (2d 
Ed.),  Sec.  81;  Archbold  Cr.  PI.  &  Ev.  (18th  Ed.),  5i. 

And  penal  offenses  created  by  statute  must  be  accurately 
and  clearly  described  in  the  pleadings  for  the  recovery  of 
the  penalty.  And  if  the  offense  can  not  be  so  described 
without  expanding  the  allegations  beyond  the  words  of  the 
statute,  then  the  allegations  must  be  expanded  to  that 
extent.    U.  S.  v.  Mann,  95  U.  S.  580. 

No  essential  element  can  be  omitted  without  destroying 
the  whole  pleading.  The  omission  can  not  be  supplied  by 
intendment  or  implication,  and  the  charge  must  be  made 
directly  and  not  inferentially,  or  by  way  of  recital.  TJ.  S. 
V.  Hess,  124  U.  S.  483;  People  v.  Fesler,  145  111.  150;  Wad- 
die  v.  Duncan,  63  111.  223. 

No  appearance  for  appellee. 

Mr.  Justice  Seabs  delivered  the  opinion  op  the  Court. 
The  following  complaint  was  filed  before  a  justice  of  the 
peace: 
Affidavit   and    complaint    of  John  C.  Gardner,  dated 
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December  18,  1896,  says  that  "  One  E.  T.  Hitchcock,  on  or 
about  December  17,  1 896,  did  lease  or  rent  a  hall  or  build- 
ing where  a  public  entertainment  was  given,  and  permit  the 
same  to  be  used  for  the  purpose  of  giving  an  entertainment 
therein  for  gain,  without  first  obtaining  from  the  mayor  the 
license  herein  required,  either  in  his  own  name  or  the  per- 
son giving  the  entertainment,  the  said  £.  T.  Hitchcock 
being  the  lessee  or  agent  of  said  hall  or  building,  within  the 
jurisdiction  of  said  city,  in  violation  of  section  920,  Munici- 
pal Code,  of  an  orainance  of  said  city,  and  contrary  to  the 
form  of  the  ordinance  in  such  case  made  and  provided." 

^^That  complainant  has  reasonable  grounds  to  believe 
that  said  E.  T.  Hitchcock  is  guilty  of  such  violation  of  said 
ordinance." 

Warrant  was  issued  by  the  justice  of  the  peace,  and  upon 
trial  defendant,  plaintiff  in  error,  was  found  guilty,  and 
judgment  was  rendered  in  favor  of  the  city  against  defend- 
ant. Upon  appeal  to  the  Criminal  Court  of  Cook  County 
trial  was  had,  and  upon  verdict  finding  defendant  guilty  and 
assessing  the  fine,  judgment  was  rendered.  From  this 
judgment  the  appeal  is  brought  here. 

The  provision  of  this  ordinance  of  the  city  of  Chicago, 
upon  which  the  prosecution  was  based,  is  as  follows : 

"Section  920.  License — How  taken  out — Penalty. — It 
shall  be  the  duty  of  every  proprietor  or  lessee  of  any  thea- 
ter, hall  or  other  building  where  public  entertainments  are 
given,  before  he  permits  any  person  or  persons  to  use  the 
same  for  the  purpose  of  giving  any  entertainment  therein 
for  gain,  to  obtain  from  the  mayor  the  license  herein 
required,  either  in  his  own  name  or  in  the  name  of  the  per- 
son proposing  to  give  such  entertainment,  under  a  penalty 
of  $50  for  each  and  every  violation  of  this  section." 

It  appears  from  the  evidence  that  plaintiff  in  error  as 
agent,  rented  a  public  hall  to  the  aid  society  of  a  church  for 
a  public  entertainment,  and  that  tickets  of  admission  were 
sold  for  such  entertainment. 

The  one  question  which  is  determinative  of  this  appeal,  is 
as  to  whether  the  verdict  is  supported  by  any  evidence  that 
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plaintiflP  in  error  was  either  proprietor  or  lessee  of  the  hall 
here  shown  to  have  been  used  for  a  public  entertainment. 
The  only  evidence  bearing  upon  this  question  was  the  testi- 
mony given  by  Gardner,  a  police  oflBlcer,  a  witness  for  the 
prosecution,  and  the  testimony  of  plaintiff  in  error.  Gard- 
ner testified,  in  substance,  that  he  knew  defendant;  that 
defendant  had  charge,  the  last  he  knew,  of  a  public  hall 
at  55th  and  Halsted  streets;  that  witness  asked  defendant  if 
he  had  the  renting  of  that  hall,  and  defendant  replied  that 
he  did;  that  defendant  never  told  witness  that  he  was  pro- 
prietor or  lessee  of  the  hall,  but  did  say  that  he  had  the 
renting  of  it.  Defendant,  plaintiff  in  error,  testified  that  he 
was  a  druggist ;  that  he  had  no  connection  with  the  hall, 
except  that  he  rented  it  for  Leander  Choate,  who  was  the 
proprietor,  and  that  witness  was  neither  the  proprietor  nor 
the  lessee  of  the  hall. 

We  do  not  regard  this  evidence  as  establishing  a  violation 
of  the  ordinance. 

Bouvier  defines  a  proprietor  as  an  owner,  and  gives  no 
other  definition. 

In  proceeding  for  a  penalty,  it  must  be  shown  that  the 
person  to  be  charged  is  clearly  within  the  provisions  of  the 
ordinance.    The  City  of  Chicago  v.  Rurapff,  45  111.  90. 

The  judgment  is  reversed  and  the  cause  remanded. 


L.  Hartman  Co.  v.  Wagner  Glass  Co, 

1.  JuBiSDicnoN— Order  Mcute  Without. — An  order  dismissing  an 
appeal  where  the  court  is  without  jurisdiction  is  void. 

Order,  dismissing  an  appeal.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Reversed  and  remanded.  Opinion 
filed  December  16, 1897. 

B.  M.  Shaffner,  attorney  for  plaintiff  in  error. 
Under  the  provisions  of  section  68  of  the  statute  in  relation 
to  justices  and  constables,  the  appeal  must  be  perfected  by 
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filing  the  papers  and  transcript  of  the  judgment  ten  days 
before  the  commencement  of  a  term  of  the  Appellate  Court, 
in  order  to  have  the  cause  stand  for  trial  at  such  term. 
Unless  the  appeal  is  thus  perfected  ten  days  l)efore  the  term, 
the  cause  must  be  continued  over  to  the  next  succeeding 
term  for  trial.  McMullen  v.  Oraham,  6  111.  App.  240; 
Schmidt  v.  Skelly,  10  111.  App.  564;  Sheridan  v.  Beardsley 
et  al.,  89  III.  477;  Odd  Fellows  Benevolent  Society  v.  Alt  et 
al.,  12  111.  App.  670;  Steinbom  v.  Thomas,  8  111.  App.  516; 
Garrity  v.  Mallory,  53  111.  App.  300;  Camp  v.  Hogan,  73  111. 
228;  McVey  v.  Huott,  11  111.  App.  203. 

Wm.  a.  Doylb,  attorney  for  defendant  in  error. 

Mr.  Justiob  Sears  delivered  the  opinion  of  the  Court. 

On  June  5, 1896,  an  appeal  bond  was  filed  in  the  Superior 
Court,  and  a  supersedeas  issued  by  that  court  on  an  appeal 
by  defendant  (plaintiff  in  error)  from  a  judgment  of  a 
justice  of  the  peace. 

Ko  transcript  of  the  judgment  of  the  justice  of  the  peace 
was  filed  in  the  Superior  Court  until  July  13,  1897.  No 
summons  issued  and  no  appearance  of  the  appellee  was 
entered  prior  to  that  date.  Upon  the  last  mentioned  day  a 
transcript  was  filed  and  appearance  of  appellee  was  entered. 
Upon  the  same  day  the  appeal  was  dismissed  by  the  Superior 
Court  for  want  of  prosecution,  and  a  judgment  rendered 
against  tbe  appellant  (plaintiff  in  error)  for  costs. 

The  court  was,  at  the  time  of  entering  the  order,  dismiss- 
ing the  appeal,  without  jurisdiction.  Sheridan  v.  Beardsley, 
89  111.  477. 

The  order  was  beyond  doubt  a  matter  of  oversight,  and 
would  doubtless  have  been  corrected  had  it  been  brought  to 
the  notice  of  the  learned  judge  who  entered  it  by  a  motion 
within  the  term — which  would  have  been  better  practice 
than  to  wait  till  the  expiration  of  the  term  to  bring  the  writ 
of  error. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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Augusta  Willems  t.  Julius  Willems. 

1.  Equity  Practicb — BUla  of  Review. — A  bill  of  review  to  review  a 
decree  on  the  ground  of  newly  discovered  evidence  must  specifically  set 
forth  the  evidence  and  it  must  appear  therefrom  that  it  is  evidence  of 
an  important  and  decisive  character,  and  not  merely  cumulative. 
New  evidence  which  simply  tends  to  impeach  the  character  or  impair 
the  credibility  of  witnesses,  is  not  sufficient. 

2.  Same — Must  he  Filed  by  Leave  of  Court. — ^A  bill  of  review  upon 
the  ground  of  newly  discovered  evidence  can  not  be  filed  without  leave 
of  court'  although  fraud  in  obtaining  the  decree  is  also  charged  and 
although  leave  is  not  necessary  to  the  review  of  a  decree  for  fraud 
alone. 

8.  Same— BtZ2  in  the  Nature  of  a  BiU  of  Review, — A  bill  in  the  nature 
of  a  bill  of  review  brought  to  impeach  a  decree  for  fraud  must  disclose 
the  circumstances  constituting  the  fraud. 

4.  ^hXBr—InB!ufficieni  Orounds—BUl  of  Review. — ^Evidence  to  impeach 
witnesses  examined  upon  the  original  hearing  or  for  the  purpose  of 
showing  subornation  or  perjury  of  such  witnesses  is  not  a  sufficient 
ground  for  allowing  a  bill  of  review. 

Bill  to  Set  Aside  a  Decree  for  Diroree.— Error  to  the  Circuit  Ck>urt 
of  Cook  County;  the  Hon.  Elbridob  Hanecy,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Reversed  and  remanded. 
Opinion  filed  December  16, 1897. 

EosENTHAL,  KuRz  &  HiRsoHL,  attomeys  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

Me.  Justice  Sears  delivered  the  opinion  of  the  Court. 

Defendant  in  error,  formerly  the  husband  of  plaintiff  in 
error,  filed  his  bill  in  chancery  in  the  Circuit  Court  of  Cook 
County,  on  February  2,  1897,  by  which  he  prayed  that  a 
decree  of  divorce  entered  against  him  in  another  cause  in 
said  court  on  May  8, 1896,  in  favor  of  plaintiff  in  error,  then 
his  wife,  might  "  be  set  aside  and  held  to  be  void." .  The 
bill  was  filed  as  an  original  bill,  no  leave  to  file  having  been 
asked  or  granted. 

Three  demurrers  were  sustained  to  this  bill  and  its  suc- 
cessive amendments.  On  April  21, 1897,  defendant  in  error 
tiled    his  last    amended  bill,   to  which  plaintiff  in  error 
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demurred.  The  demurrer  was  overruled.  Plaintiff  in 
error  elected  to  stand  by  demurrer.  The  bill  was  taken  as 
confessed,  and  final  decree  was  entered  in  accordance  with 
the  prayer  of  the  bill.  The  only  question  presented  upon 
this  writ  of  error  is  the  sufficiency  of  the  bill  upon  demurrer. 

The  substantial  allegations  of  the  bill  upon  which  the 
prayer  for  relief  is  based,  are  as  follows : 

^'  Your  orator  further  represents  and  charges  the  fact  to 
be  that  the  said  evidence  of  the  said  Augusta  Willems  and 
the  said  Alfred  Ffiffner,  adduced  by  them  upon  the  said 
trial,  to  prove  the  charges  of  extreme  and  repeated  cruelty 
a.gainst  your  orator,  and  the  evidence  upon  which  said 
decree  was  found,  was  false  and  perjured  evidence,  and  man- 
ufactured by  them  for  the  purpose  of  procuring  said  decree, 
and  that  said  decree  is  founded  upon  said  false  and  perjured 
evidence  only,  but  that  your  orator  had,  though  using  due 
diligence  for  the  preparation  of  said  trial,  no  means  of  mak- 
ing said  fact  known  to  this  honorable  court,  at  said  time; 
but  that  since  said  time,  and  since  the  term  of  court  at 
which  said  decree  of  divorce  was  rendered  and  entered,  the 
means  and  witnesses  by  which  said  testimony  can  be  shown 
to  be  false  and  perjured  has  come  to  the  knowledge  of  your 
orator,  and  which  he  is  ready  and  willing  to  produce  upon 
the  trial  of  this  cause." 

The  bill  also  alleges  that  when  said  witnesses,  Augusta 
Willems  and  Alfred  Pfiflfner,  testified  upon  the  former  trial, 
defendant  in  error  also  appeared  and  testified,  denying  the 
facts  there  testified  to  by  said  witnesses. 

There  are  but  two  possible  theories,  suggested  by  the 
allegations,  upon  which  this  bill  could  be  founded,  viz.,  to 
impeach  for  fraud  or  to  present  newly-discovered  evidence. 
For  the  latter  purpose  a  bill  of  review,  and  for  the  former 
a  bill  in  the  nature  of  a  bill  of  review,  would  lie  if  properly 
framed. 

But  if  a  bill  of  review  be  to  review  a  decree  on  the  ground 
of  newly-discovered  evidence,  that  evidence  must  be  specif- 
ically set  forth;  and  it  must  appear  therefrom  that  it  is 
evidence  of  an  important  and  decisive  character,  and  not 
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merely  cumulative.  Qriggs  v.  Gear,  3  Gil.  10;  Gardner  v. 
Emerson,  40  111.  296;  Aholtz  v.  Durfee,  122  111.  286. 

New  evidence  which  simply  tends  to  Impeach  the  char- 
acter or  impair  the  credibility  of  witnesses,  is  not  sufficient. 
2  Beach.  Mod.  Eq.  Pr.  860. 

And  leave  of  court  must  be  obtained  to  file  such  bill. 
2  Daniell's  Ch.  PI.  &  Pr.  1577;  2  Beach  Mod.  Eq.  Pr.  866. 

And  a  bill  of  review  upon  the  ground  of  newly-discovered 
evidence  can  not  be  filed  without  leave  of  court,  although 
fraud  in  obtaining  the  decree  is  also  charged,  and  although 
leave  is  not  necessary  to  the  review  of  a  decree  for  fraud 
alone.     Schaefer  v.  Wunderle,  154  111.  577. 

If  a  bill  in  the  nature  of  a  bill  of  review  be  brought  to 
impeach  a  decree  for  fraud,  the  bill  must  disclose  the  cir- 
cumstances constituting  fraud.  Cooper's  Eq.  PL  98;  Story's 
Eq.  PL,  8th  Ed.  428. 

Evidence  to  impeach  witnesses  examined  upon  the  origi- 
nal hearing,  or  for  the  purpose  of  showing  subornation  of 
perjury  of  such  witnesses,  is  not  a  sufficient  ground  for 
allowing  a  bill  of  review.  Southard  v.  Russell,  16  How. 
(U.  S.)  547;  Society  of  S.  v.  Watson,  77  Fed.  Rep.  514. 

In  the  former  case  the  bill  charged  that  one  of  the  solic- 
itors for  the  complainant  in  the  original  suit,  obtained  by 
means  of  bribery,  the  testimony  of  a  material  witness  in  the 
cause,  and  upon  the  faith  of  whose  evidence  the  court  was 
induced  to  render  its  decision,  and  the  court  say :  "  Without 
expressing  any  opinion  as  to  the  influence  this  fact,  if  pro- 
duced on  the  original  hearing,  might  have  had,  it  is  suffi- 
cient to  saj'^  that  it  does  not  come  within  any  rule  of  chan- 
cery proceedings  as  laying  the  foundation  for,  much  less  as 
evidence  in  support  of,  a  bill  of  review." 

The  bill  here  presented,  when  measured  by  these  rules  is 
found  insufficient. 

Upon  the  bare  allegation  that  the  witnesses  named  testi- 
fied falsely  the  court  is  invited  to  again  adjudicate  upon  pre- 
cisely the  same  matter  presented  in  the  former  trial,  viz., 
whether  the  witnesses  in  question  or  the  defendant  in  error 
told  the  truth  as  to  the  facts.    No  new  matter  or  circum- 
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8ta«noe  of  fraud,  other  than  what  was  there  passed  upon  by 
the  oourt,  is  disclosed. 

N'or  is  there  any  specific  showing  of  what  newly-dis- 
covoi?ted  evidence  is  to  be  presented. 

From  the  allegations  of  the  bill  the  only  presumption 
wb  ioh  can  arise  is  that  such  evidence  would  be  corrobo- 
rati  ve  of  the  testimony  of  defendant  in  error,  i.  a.,  cumu- 
lative. 

Tlxe  fact  that  the  bill  is  filed  as  an  original  bill,  and 
wititiout  leave,  does  not  operate  to  supply  the  elements 
^hiot  are  lacking. 

e  demurrer  to  the  bill  should  have  been  sustained, 
decree  is  reversed  and  the  cause  remanded. 


"V^llliam  Lanahan  &  Son  v.  Fred  L.  Drew^  Assignee. 

.  ^  •  Voluntary  Assignments. — Power  of  Assignee  to  Estop  Himself.  — 
,^^  ^•-^fcsignee,  as  such,  is  not  estopped  from  claiming  goods  in  his 
5^*^^*^*©ion  by  reason  of  his  having  made  statements  that  such  goods  did 

^  ^^^along  to  him,  but  were  the  property  of  a  third  person. 
fo\  ^  ^  ^kX&.—Construction  of  the  Statute, — Section  47,  chapter  72,  R.  S., 
^  ^""-^^g  to  voluntary  assignments,  must  be  construed  as  relating  to 
^j^^  ^*^^::^wer  of  the  assignee  to  make  use  of,  handle  and  preserve  the  insolv- 
j^  ^^^tate  and  make  title  thereto  in  case  of  a  sale,  and  not  that  miscon- 
^f  *-.^^   ^^r  verbal  statements  of  the  assignee  should  estop  him  to  the  injury 

creditors  of  the  estate,  in  the  same  way  that  a  private  individual 
be  held  to  be  estopped. 

(^.^^^^^imtary  Assignment.  Appeal  from  the  County  Court  of  Cook 
^Yi^^^-^'^ij;  the  Hon.  Chajiles  H.  Donnelly,  Judge,  presiding.  Heard  in 
^5       ^-^  ^urt  at  the  October  term,  1897.    Affirmed.    Opinion  filed  December 


^RKEB  &  Pain,  attorneys  for  appellants. 

-.   '^^  xjlkley,  Gray  &  More,  attorneys  for  appellee,  contended 

^'t  the  property  was  in  custodia  legia^  and  that  the  sheriff 

^^  no  right  to  levy  upon  it  under  executions  issued  from 
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another  court.  If  the  assignment  was  fraudulent,  and  on 
that  account  void,  or  if  it  was  void  for  any  other  reason,  or 
if  the  judgment  creditors  had  a  prior  lien  on  the  property,  it 
was  their  duty,  if  they  desire4  to  contest  it,  to  go  before  the 
County  Court  and  ask  for  relief.  Wilson  et  aL  v.  Aaron^ 
132  111.  238. 

Mb.  Justiob  Windes  delivebkd  the  opinion  of  the  Court, 

In  December,  IS96,  one  Eugene  Jacquet  made  a  voluntary 
assignment  to  appellee  as  assignee.  Pursuant  to  an  order 
of  the  County  Court  of  Cook  County,  said  appellee  received 
bids  in  open  court  for  the  fixtures  and  a  stock  of  wines  and 
liquors  belonging  to  the  estate  of  said  insolvent,  and  on 
January  13,  1897,  the  bid  of  John  H.  Minges,  amounting  to 
$520,  being  the  highest,  was  approved,  and  appellee  was 
ordered  by  said  County  Court  to  execute  a  bill  of  sale  of 
said  property  so  sold  to  said  Minges  in  consideration  of  the 
payment  to  appellee  of  said  sum  of  $520.  The  bill  of  sale 
was  never  delivered  by  appellee  to  said  Minges,  because  he 
failed  to  pay  or  offer  to  pay  his  bid  or  any  part  of  it. 

There  is  evidence  in  the  record  tending  to  show  that 
possession  of  said  property  was  delivered  to  said  Minges  by 
said  assignee,  and  also  evidence  tending  to  show  that  the 
bid  was  made  in  the  interest  of  and  for  said  insolvent,  but 
on  the  other  hand,  there  is  evidence  tending  to  show  that 
the  bid  was  in  good  faith  and  in  the  interest  of  the  creditors 
of  the  insolvent,  and  also  that  said  property  was  never 
delivered  by  appellee  to  said  Minges.  We  think  the  pre- 
ponderance of  the  evidence  is  that  there  was  never  a  delivery 
to  said  Minges. 

Appellee  made  a  delay  in  making  other  disposition  of  said 
property,  to  enable  said  Minges  to  procure  the  money 
necessary  to  pay  his  bid,  it  being  stated  to  appellee  that 
said  Minges  expected  to  procure  the  money  from  a  brother 
of  said  insolvent,  who  was  coming  from  France,  but  not 
receiving  the  money,  he  sold  a  portion  of  said  property  at 
retail,  and,  as  he  claims,  had  realized  by  such  sales  more  than 
$520. 
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Febroary  25, 1897,  appellants  caused  a  levy  to  be  made 
on  part  of  said  property  so  sold  to  Minges  by  the  sheriff  of 
Cook  county,  under  an  execution  on  a  judgment  in  favor  of 
appellants  and  against  said  Jacquet,  but  what  the  amount 
of  said  judgment  was,  or  in  what  court  rendered,  does  not 
appear,  no  proof  thereof  having  been  made  so  far  as  shown 
by  this  record. 

March  5,  1S97,  upon  a  petition  filed  in  said  County  Court 
by  appellee,  said  court  entered  a  temporary  restraining 
order  against  appellants  and  the  sheriff  from  selling  said 
property.  To  this  petition  appellants  filed  their  answer;  a 
hearing  was  had  before  said  County  Court,  resulting  in  an 
order  entered  March  12,  1897,  permanently  restraining 
appellants  and  said  sheriff  from  selling  or  removing  said 
property,  and  directing  said  sheriff  to  turn  over  the  same  to 
appellee.  Appellants  prayed  and  were  allowed  an  appeal 
from  the  latter  order. 

As  stated,  the  preponderance  of  the  evidence  being  that 

said  property  was  never  delivered,  and  no  part  of  said 

Minges'  bid  therefor  having  been  paid  or  offered  to  be  paid, 

the  sale  to  said  Minges,  approved  by  said  County  Court,  was 

never  consummated,  and  no  title  whatever  passed  to  said 

Minges,  and  it  is  immaterial  that  there  was  evidence  tending 

to  show  that  the  bid  was  made  in  the  interest  of  said 

insolvent.    Even  if  said  assignee  had  knowledge  that  the 

bid  of  Minges  was  not  made  in  good  faith,  and  that  is  not 

shown  in  this  case,  still  the  County  Court  under  the  evidence 

***d   the  right  to  prevent  the  sale  of  said  property  by 

^i©  sheriff,  and  preserve  it  for  all  the  creditors  of  said 

insolvent.     Appellants  claim,  however,  that  appellee's  con- 

^^ot   and  statements  shown  by  evidence  on  the  hearing 

^^ore  the   County  Court,  estop  him  from  now  claiming 

^•^^t  the  title  to  said  property  had  not  passed  from  appellee, 

^^d   complain  of  the  refusal  by  the  County  Court  of  their 

^^^»ith  proposition  of  law,  viz. :    "  Where  the  assignee  has 

^^^^  statements  to  a  deputy  sheriff  levying  an  execution  on 

P^^sonal  property,  that  the  personal  property  did  not  belong 

^  Mm,  the  said  assignee,  but  was  the  property  of  a  third 
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person,  then  the  said  assignee  is  estopped  by  said  statements 
from  claiming  title  to  said  property." 

There  is  a  preponderance  of  evidence  that  at  the  time  of 
the  levy  appellee  stated  to  the  deputy  sheriff  that  he  made 
no  claim  to  the  goods  on  which  the  levy  was  made. 

It  is  claimed  that  Sec.  47,  Ch.  72,  Rev.  Stat.,  relating  to 
voluntary  assignments,  gives  the  assignee  the  same  power 
to  deal  with  the  assigned  estate  as  the  "debtor  had  at  the 
time  of  the  assignment;  but  we  are  of  opinion  that  this 
clause  of  the  statute  must  be  construed  as  relating  to  the 
power  of  the  assignee  to  make  use  of,  handle  and  preserve 
the  insolvent  estate,  and  make  title  thereto  in  case  of  sale 
thereof ,^  and  not  that  misconduct  or  verbal  statements  of  the 
assignee  should  estop  him  to  the  injury  of  the  creditors  of 
the  estate  in  the  same  way  that  a  private  person  would  be 
held  to  be  estopped.  , 

In  the  case  of  National  S.  &  L.  Co.  v.  People,  50  111.  App. 
336,  this  court  held,  in  reference  to  "contract  between  the 
appellant  and  insolvent,  which  provided  that  the  title  to  a 
safe  delivered  to  the  insolvent  should  not  pass  until  paid 
for  in  full,  and  in  default  of  payment,  appellant  might  take 
possession  of  and  remove  the  safe  without  legal  process,  the 
safe  having  passed  to  the  possession  of  the  assignee,  that 
appellant  could  not,  without  the  order  of  the  County  Court, 
take  the  safe  from  the  assignee,  with  or  without  process. 

In  Hanchett  v.  Waterbury,  115  111.  227,  the  Supreme 
Court  said,  speaking  of  the  jurisdiction  of  the  County  Court 
of  insolvent  estates :  "  If,  after  the  jurisdiction  of  the 
County  Court  has  attached,  third  parties  having  real  or 
pretended  claims  to  or  upon  the  trust  estate,  were  per- 
mitted, by  means  of  process  issued  out  of  other  courts,  to 
take  possession  of  the  propert}^  in  the  hands  of  the  assignee, 
for  purposes  of  litigation  in  such  other  courts,  the  County 
Court  by  this  means  might  be  deprived  of  its  jurisdic- 
tion altogether."  *  *  «  « The  assignee,  the  insolvent 
debtor,  and  all  persons  claiming  an  interest  in  or  upon  the 
fund,  are  subject  alike  to  the  summary  jurisdiction  of  the 
court,  and  whatever  rights,  real  or  supposed,  with  respect 
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to  the  fund,  must  primarily  be  litigated  therein,"  and  held 
that  a  claimant  of  assigned  property  would  not  be  allowed 
to  replevy  it  from  the  assignee,  but  must  present  his  claims 
to  the  County  Court. 

Appellants'  counsel  have  referred  us  to  Camp  v.  Moseley, 
3  Fla.  171,  as  holding  that  an  administrator  would  be 
estopped  from  afterward  asserting  title  to  property  levied 
on  by  an  officer,  when  he  was  present  at  the  levy  and  did 
Bot  object.    "We  prefer  rather  to  follow  the  course  indi- 
cated by  the  Supreme  Court  of  this  State.   We  therefore  are 
of  opinion  that  the  appellee  should  not  be  held  to  be  estopped 
fi*om  claiming  title  to  the  goods  in  question,  and  that  appel- 
^Qts  should  not  have  levied  on  the  same,  but  should  have 
presented  their  claims,  if  any,  to  the  County  Court,  for 
adjudication.    In  any  event,  we  can  see  no  merit  in  the  claim 
of  appellants  that  they  had  a  right  to  make  said  levy.   Their 
judgment  and  execution  was  against  Jacquet,  and  they  claim 
that  the  goods  in  question  were  sold  to  Minges  for  Jacquet. 
■N^o  money  was  paid  to  the  assignee,  and  he  did  not  deliver 
pc^ssession  of  the  goods  to  Minges  or  Jacquet.     No  title 
passed  from  the  assignee,  and  therefore  there  was  none  in 
3^cquet  on  which  the  execution  could  be  levied. 

W'e  think  the  seventh  proposition  of  law  was  properly 
^^fttsed,  that  the  finding  of  the  County  Court  was  justified 
by  the  evidence,  and  it  is  affirmed. 


Chicago  &  N.  W.  Ry.  Co.  r.  G.  F.  Gillison. 

*'  Master  and  Servant. — Inspection  of  Machinery, — The  proper  and 
ff^^^able  inspection  of  machinery  furnished  to  the  servant  for  use  in 
^  empiQyjnent  is  a  duty  incumbent  on  the  master,  and  while  tlie  nias- 
^T^^'^y  perform  this  duty  by  another,  and,  if  a  corporation,  must  do  so, 
'^e  duty  can  not  be  delegated  so  as  to  exempt  the  master  from  liability 
^^  *^JUries  occasioned  by  its  omission  or  negligent  performance. 

Hailroad  Companies. — Duty  to  Inspect  -flfac/iiwery.— It  is  the  duty 

.    *  ''Mlroad  company  to  inspect,  from  time  to  time,  the  appliances  on 

^^^^  cars;  a  fortiori  it  is  its  duty  to  inspect,  before  attaching  to  its 
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train,  the  appliances  on  the  can  of  another  company,  which  it  had  not 
previously  inspected,  and  the  sufficiency  or  insufficiency  of  which  it 
could  only  ascertain  by  such  inspection. 

8.  Evidence.— OptnioTM  of  Witnesses^  When  C&mpetent, — When  the 
facts  are  of  such  a  character  as  to  be  incapable  of  being  presented  with 
their  proper  force  to  any  one  but  the  observer  himself,  so  as  to  enable  the 
triers  to  draw  a  correct  or  intelligent  conclusion  from  them,  without  the 
aid  of  the  judgment  or  opinion  of  the  witness  who  had  the  benefit  of 
personal  observation,  the  witness  is  allowed,  to  a  certain  extent,  to  add 
his  conclusion,  judgment  or  opinion. 

4r  Personal  iNJUftiES. — Proximate  and  Hemote  Causes.— The  ques- 
tion of  proximate  cause  is  not  to  be  determined  by  minute  niceties.  A 
wrongdoer  is  at  least  responsible  for  all  the  injuries  which  result,  as  the 
natural  consequences,  from  his  misQonduct — such  consequences  as  might 
reasonably  have  been  anticipated  as  likely  to  occur. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Phiup  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
December  16,  1897. 

E.  E.  OsBOEN,  attorney  for  appellant;  A.  "W.  Pulvee  and 
Lloyd  W.  Bowers,  of  counsel. 

Jambs  B.  McCeacebn  and  Albeet  M.  Ceoss,  attorneys  for 
appellee. 

Me.  Pbesidiko  Justice  Adams  deliveeed  the  opinion  of 
THE  Court. 

A  freight  train  of  the  appellant,  bound  for  Chicago, 
arrived  at  Kochelle,  Illinois,  on  the  evening  of  May  23, 
1894.  The  crew  of  the  train  consisted  of  G.  F.  Gillison, 
the  appellee,  head  brakeman;  E.  A.  Mahlman,  rear  brake- 
man,  and  Hennings,  conductor.  The  conductor,  Hennings, 
ordered  Mahlman  to  get  out  two  empty  cars  which  were 
standing  on  a  side  track  north  of  the  depot,  which  was 
called  the  "  House  Track."  The  empty  cars  stood  on  the 
house  track,  northwest  from  the  depot,  next  east  of  the 
two  empty  cars  on  the  house  track,  and  northeast  from  the 
depot  were  two  box  cars,  and  east  of  the  two  box  cars  were 
two  gondola  cars  filled  with  stone,  the  gondola  cars  being 
flat  cars  with  low  sides.    There  were  two  main  tracks  at 
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Kochelle,  south  of  the  depot,  and  the  freight  train  was  on 
the  north  main  track  headed  east.  North  of  the  track  on 
which  the  train  was,  and  south  of  the  depot,  was  another 
side  track  called  the  ^^  main  side  track."  At  some  distance 
east  of  the  depot  there  was  a  switch  connecting  the  house 
track  with  the  main  side  track,  and  still  further  east  was 
another  switch  connecting  the  main  side  track  with  the 
main  track  on  which  the  train  was.  In  order  to  take  out 
the  two  empty  cars,  which  stood  furthest  west  on  the  house 
track,  it  was  decided  to  pull  seven  box  cars  attached  to  the 
engine  east  and  past  the  two  switches  above  mentioned, 
then  back  west,  through  the  switches,  onto  the  house  side 
track,  couple  the  cars  on  that  track  as  they  were  reached, 
pull  all  thirteen  cars  east  through  the  switches  and  onto  the 
main  track,  and  then  separate  the  two  box  cars  and  the  two 
gondola  cars  taken  from  the  house  track  from  the  empty 
cars  wanted,  in  the  usual  way.  Mahlman  went  ahead  of 
the  backing  cars  to  couple  the  cars  on  the  house  track,  and 
Gillison,  while  this  was  being  done,  stood  on  the  car  next 
to  the  engine,  receiving  signals  from  Mahlman  and  repeat- 
ing them  to  the  engineer. 

When  the  coupling  was  coniplete,  Mahlman  climbed  on 
the  last  car  of  the  train,  and  Gillison,  head  brakeman,  was 
oa  the  car  next  the  engine,  when  a  signal  was  given  to 
the  engineer  to  go  ahead,  which  he  proceeded  to  do.  When 
the  engine  reached  the  main  side  track  switch,  Gillison  got 
off  the  car  to  throw  the  switch.  The  side  track  swit(jh 
curved  to  the  south,  and  Gillison  got  off  the  car  a  little 
west  of  the  main  side  track  switch,  or  the  concave  side  of 
the  curve,  at  a  point  where  he  supposed  the  engineer  could 
see  his  signals,  for  the  purpose  of  throwing  the  switch.  Ho 
was  then  about  between  the  two  main  tracks.  While  stand- 
ing there  he  saw  that  the  train  had  broken  in  two.  He 
immediately  called  Co  Mahlman,  who  was  then  hanging  on 
the  south  side  of  the  third  car  from  the  rear  (counting  last 
car  in  train*  one),  that  the  train  had  broken  in  two.  He 
called  several  times  before  Mahlman  understood  him.  As 
soon  as  he  understood  him,  he,  Mahlman,  climbed  on  top  of 
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the  car,  set  one  brake,  and  was  proceedintf  to  set  another, 
when  the  cars  collided.  The  house  side  track  had  a  down 
grade  toward  the  southeast.  GiUison,  while  calling  to 
Mahlman,  also  signaled  the  engineer,  and  then  immediately 
climbed  the  ladder  on  the  side  of  the  box  car  next  behind 
the  gondola  cars,  which  was  the  fourth  car  from  the  rear, 
set  one  brake  and  started  for  the  other,  when  the  front  and 
rear  sections  of  the  train  collided,  and  he  was  thrown  from 
the  car  and  his  right  leg  was  run  over  and  crushed  so  as  to 
necessitate  amputation. 

The  evidence  shows  that  the  break  occurred  between  the 
two  gondola  cars,  which  were  laden  with  stone.  The  acci- 
dent occurred  about  10  o'clock  p.  m.,  and  it  was  very  dark. 
The  train,  at  the  time  of  the  collision,  was  running  from 
five  to  seven  miles  an  hour.  The  witness,  Mahlman,  testi- 
fied that  the  train  broke  in  two  between  the  two  cars  of 
st;one;  that  the  drawbar  between  those  cars  broke;  that  he 
e  :amined  it  on  the  side  track  in  about  two  hours  after  the 
accident,  as  nearly  as  he  could  fix  the  time;  that  it  was 
broken  right  back  of  the  head,  close  up. to  the  car;  that  as 
nearly  as  he  could  describe  the  break,  it  seemed  it  was  an 
old  break;  it  was  rusty;  the  upper  half  of  the  draft-iron 
was  bright  and  the  lower  half,  or  about  half,  was  rusty. 

The  witness  describes  the  draft-iron  as  being  six  or  seven 
inches  square,  not  solid,  but  hollow,  and  says  that  he  does 
not  know  the  thickness  of  the  metal  around  the  hollow  part. 

Mahlman,  testifying  on  direct  examination  as  to  what  he 
did  after  coupling  the  two  gondola  cars  to  the  seven  cars 
attached  to  the  engine,  and  which  were  backed  up  on  the 
side  track,  says :  "  Then  I  walked  back  to  see  whether  the 
coupling  was  made  between  the  two  cars  of  stone,  and  every- 
thing looked  all  right,  and  I  walked  further  on.  I  looked 
for  bad  order  marks,  but  I  could  not  find  any.  I  will  say 
I  did  not  look  very  close,  but  as  a  rule  you  can  find  them 
outside  of  the  car.  I  did  not  see  any."  On  cross-examina* 
tion  he  testified :  "  I  examined  the  coupling  between  the  two 
stone  cars  and  found  it  all  right.  I  just  looked  to  see  whether 
they  were  coupled,  and  to  see  whether  everything  was  all 
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right.  I  just  went  in  and  held  up  my  lamp  close  to  the 
draft-irons  and  looked  to  see  if  everything  was  all  right.  I 
went  between  the  cars  where  there  was  room  for  me  to  step 
in;  I  held  my  lamp  up  to  the  draft-irons,  and  everything 
appeared  to  be  all  right."  The  evidence  as  to  what  signals 
were  given  and  what  received  by  the  engineer  is  substan- 
tiallv  as  follows:  Mahlman  and  Oillison  both  testified  that, 
when  the  cars  were  all  coupled  on  the  side  track,  a  signal 
was  given  to  the  engineer  to  go  ahead.  Oillison  says  Mahl- 
man gave  the  signal  to  him  and  he  to  the  engineer.  Mahl- 
man testifies  that,  afterward,  and  when  Gillison  "  hollered  " 
to  him  that  the  train  was  broken  in  two,  he  saw  Gillison 
give  the  go-ahead  signal  to  the  engineer  with  his  lantern. 
Gillison  testifies  that,  at  that  time,  he  gave  two  signals  to 
the  engineer — the  go-ahead  signal  and  the  break-in-two 
signal — but  Mahlman  says  he  did  not  see  the  latter,  but 
only  the  former  signal. 

Van  Black,  the  engineer,  called  by  the  appellant,  testified : 
"  I  received  signals  just  prior  to  the  time  that  Gillison  was 
hurt.  I  was  pulling  the  train  out  on  the  main  track;  my 
engine  was  out  on  the  main  track,  be^'ond  the  main  side' 
track  switch,  going  east;  I  was  on  the  right  hand  side  of 
the  engine,  or  the  south  side;  my  head  was  out  of  the  win- 
dow; I  was  looking  west,  looking  back  for  a  signal;  I  got 
signals  made  with  a  lantern;  the  man  that  gave  me  the  sig- 
nals was  standing  between  the  two  main  tracks,  between  the 
south  and  the  north  main;  I  should  judge  he  was  just 
about  opposite  the  main  side  track  switch.  He  gave  me  a 
stop  and  back-up  signal;  a  signal  across  the  track  and  then 
a  signal  to  back  up.  At  the  time  I  got  that  signal  my  train 
was  running  probably  five  or  six  miles  an  hour.  I  did  not 
get  any  other  signal  than  that  I  describe.  Upon  receipt  of 
that  signal  I  stopped  and  started  to  back  up;  I  applied  the 
air,  and  the  engine  came  to  a  full  stop,  and  I  started  to  back 
up.  The  engine  had  just  started  to  move  when  I  felt  the 
i-ear — felt  the  cars  run  into  the  forward  portion  of  the 
train,  but  I  had  not  moved  possibly  over  a  foot." 

The  plaintiff's  right  leg  was  amputated  twice,  the  first 
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time  at  the  Delos  Hotel  in  Rochelle,  where  he  was  confined 
for  six  weeks;  the  second  time  at  St.  Luke's  Hospital  in  Chi- 
cago; the  last  amputation  being  about  four  and  one-half 
inches  below  the  hip.  He  had  been  earning  as  brakeman 
$60  per  month.  Since  the  injury  he  has  not  been  able  to 
work  as  a  brakeman.  The  jury  found  the  defendant  guilty 
and  assessed  damages  at  the  sum  of  $18,000;  a  remittitur  was 
entered  of  $8,000  and  judgment  was  rendered  accordingly, 
to  reverse  which  this  appeal  was  taken. 

Appellant's  counsel  contend,  first,  that  there  is  a  vari- 
ance between  the  declaration  and  the  evidence,  in  that  the 
declaration  avers  that  the  coupling  apparatus  broke  when 
subjected  to  the  strain  incident  to  the  starting  of  the  train, 
whereas  the  evidence  is  that  it  did  not  break  until  after  the 
train  started.  We  do  not  think  this  a  material  variance. 
The  material  part  of  the  allegation  is  that  the  coupling 
broke,  and  whether  it  broke  at  the  instant  of  starting  or 
subsequently,  and  by  reason  of  the  strain  to  which  it  was 
subjected  on  starting,  and  the  continued  strain  resulting 
from  the  car  being  drawn  along,  is  immaterial. 

Counsel  further  contend  that  the  evidence  fails  to  estab- 
lish that  appellant  knew  of  the  defective  condition  of  the 
drawbar,  or  that  by  the  exercise  of  ordinary  care  it  might 
have  known  of  it. 

The  evidence  shows  that  Mahlman,  appellant's  brakeman, 
discovered  the  defect  about  12  o'clock  in  a  dark  night  by 
the  light  of  a  lantern;  that  he  found  that  the  lower  half  of 
the  break  in  the  drawbar  was  rusty  and  seemed  to  be  an 
old  break,  and  that  the  upper  half  of  it  was  bright.*  We 
are  of  opinion  that  this  was  evidence  from  w^hich  the  jury 
might  reasonably  infer  that  appellant,  in  the  exercise  of 
ordinary  and  reasonable  care,  might  and  could  have  discov- 
ered the  defect. 

In  Spicer  v.  South  Boston  Iron  Co.,  138  Mass.  426,  cited 
with  approval  in  Sack  v.  Dolese  et  al.,  137  111.  135,  James 
W.  Harvy,  a  witness  for  plaintiff,  testified  that  he  had  seen 
and  examined  the  hook  in  question,  and  had  discovered  a 
crack  or  flaw  about  half  an  inch  above  the  flaw,  at  the  place 
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of  the  rapture  which  caused  the  accident.  The  hook  in 
question  was  an  S  hook,  and  was  used  to  sustain  heavy 
weights.  The  court  say:  "The  fact  that  there  was 
actually  a  visible  crack  or  flaw  in  the  hook  above  the  flaw 
at  the  place  of  rupture,  and  that,  as  testified  to,  iron  will 
usually  break  in  the  weakest  spot,  taken  together,  tended 
to  .show  that  a  careful  inspection  would  have  revealed  the 
weakness  of  the  hook." 

In  Union  Pac.  Ry.  Co.  v.  Daniels,  152  TJ.  S.  684,  which 
was  an  action  for  injuries  occasioned  by  a  defective  wheel, 
the  court  say :  "  The  evidence  tended  to  show  that  Daniels 
was  a  brakeman  in  the  employment  of  the  company,  and  in 
the  discharge  of  his  duties  as  such,  April  3,  1887,  on  a 
freight  train  ^ade  up  at  Green  Hiver,  and  running  thence 
westward,  that  he  was  ordered  on  top  of  the  train  to  set  the 
brakes  at  different  points  going  down  a  long  hill,  and  was 
so  engaged  when  the  train  was  suddenly  wrecked,  and  he 
was  severely  injured;  that  a  wheel  on  one  of  the  cars  of  the 
train  had  an  old  crack  in  it,  some  twelve  inches  long,  which 
rendered  it  unsafe;  that  the  wheel  gave  way  by  reason  of  the 
fracture  and  thus  the  disaster  occurred;  and  that,  although 
the  crack,  being  old,  was  filled  with  greasy  dirt  and  rust,  it 
could  have  been  detected  without  difficulty  if  the  wheel  had 
been  properly  examined  at  Green  River,  which  was  an 
inspecting  station,  at  which  trains  were  made  up. 

Upon  the  inferences  properly  deducible  from  such  evi- 
dence, the  rule  applied,  which  requires  of  the  master  the 
exercise  of  reasonable  care  in  furnishing  suitable  machinery 
and  appliances  for  carrying  on  the  business  for  which  he 
employs  the  servant,  and  in  keeping  such  machinery  and 
appliances  in  repair,  including  the  duty  of  making  inspec- 
tions, tests  and  examinations  at  the  proper  intervals.  As 
observed  in  Hough  v.  Railway  Co.,  100  U.  S.  218,  the  duty  of 
a  railroad  company  in  that  respect  to  its  employes  is  dis- 
charged when,  but  only  when,  its  agents,  whose  business  it 
is  to  supply  such  instrumentalities,  exercise  due  care  as  well 
in  their  purchase  originally,  as  in  keeping  and  maintaining 
them  in  such  condition  as  to  be  reasonably  and  adequately 
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safe  for  use  by  employes;  and  the  company  ^can  not  in  respect 
of  such  matters  interpose  between  it  and  the  servant,  who 
has  been  injured,  without  fault  on  his  part,  the  personal 
responsibility  of  an  a^ent  who,  in  exercising  the  master's 
authority,  has  violated  the  duty  he  owes,  as  well  to  the  serv- 
ant as  to  the  corporation.' " 

In  Seese  v.  Nor.  Pac,  Ry.  Co.,  39  Fed.  Rep.  487,  in  Cir- 
cuit Court,  Dist.  Minnesota,  which  was  an  action  by  a  brake- 
man  to  recover  damages  for  an  injury  to  his  hand  while 
coupling  cars,  there  was  evidence  tending  to  show  that  the 
bolts  which  went  into  the  dead-wood  were  sunk  into  the 
timber,  and  let  the  draw-head  down  four  inches  too  low;  that 
the  defect  was  not  recent,  but  old,  and  that  the  plaintiff  did 
not  know  of  it.  Held,  that  it  was  a  proper  case  to  go  to 
the  jury  on  the  evidence.  There  was  a  defect  in  the  rod  of 
a  brake,  which  the  court,  in  its  opinion,  describes  as  ^'an 
ancient  flaw  or  crack  extending  obliquely  about  two-thirds 
into  its  body."  The  plaintiff,  a  brakeman,  was  injured  by 
falling  from  a  freight  car,  by  reason  of  the  breaking  of  the 
rod  while  he  was  operating  it.  The  jury  found  specially 
that  neither  the  plaintiff  nor  defendant  had  knowledge  of 
the  defect,  but  the  court  held  that  the  plaintiff  was  entitled 
to  recover,  saying :  ^^  In  the  present  case  all  the  conditions 
exist  upon  which  the  defendant's  responsibility  depends,  and 
none  by  which  it  can  be  removed.  The  plaintiff  had  no 
knowledge  nor  information  nor  opportunity  for  examination 
of  the  defective  rod,  and  the  hazard  of  its  continued  use, 
and  was  performing  his  duty  when  it  parted  under  the 
strain,  and  he  fell.  Had  the  proper  examination  been  made 
by  the  defendant,  and  the  rod  repaired  and  strengthened, 
the  accident  would  not  have  occurred,  and  hence  it  must  be 
ascribed  to  the  defendant's  own  dereliction  of  duty."  John- 
son v.  Richmond  &  D.  R.  R.  Co.,  81  N.  C.  453;  see  also 
Mobile  &  O.  R.  R.  Co.  v.  Harmes,  52  111.  App.  649;  Warden 
V.  Old  Colony  R.  R.,  137  Alass.  204. 

Ignorance  of  defects  in  instrumentalities  used  by^  the  serv- 
ant is  no  defense  as  to  the  master.  Benzing  v.  Steinway 
et  al.,  101  N.  T.  547. 
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In  Bailey  v.  Kome,  W.  &  O.  E.  R.  Co.,  49  Hun,  377,  the 
court  in  its  opinion  states  the  evidence  thus : 

''  The  evidence  shows  that  the  plaintiff  was  employed  as 
a  brakeman  on  a  freight  train  of  the  defendant,  running 
from  Norwood  to  Borne.  On  the  day  of  the  accident,  after 
the  train  had  been  made  up  at  Norwood  ready  to  start,  five 
flat  cars  loaded  with  railroad  iron  were  placed  in  the  train 
next  to  the  engine,  and  the  train,  consisting  of  thirty  cars, 
then  proceeded  to  DeKalb  Junction. '  The  train  having  then 
stopped  at  that  station,  was  started  again  with  a  view  of 
placing  it  on  a  side  track,  moving  upon  a  down  grade. 
The  plaintiff  in  the  performance  of  his  duty  attempted  to 
set  the  brake  on  the  fourth  flat  car  from  the  engine,  and 
awayed  upon  the  wheel  in  the  usual  manner,  when  the  brake 
rod  came  out  and  he  was  thrown  from  the  cat'  and  injured 
by  the  moving  train.  On  examination  after  the  injury  it 
was  found  that  the  pin  in  the  bottom  of  the  brake  rod, 
designed '  to  hold  the  rod  in  place,  was  gone.  There  is  no 
evidence  how  long  this  defective  condition  of  the  brake  had 
existed.  The  plaintiff  testified  that  the  rod  came  out  easily 
when  he  swayed  upon  it.  The  absence  of  the  pin  could  not 
have  been  seen  by  one  working  the  brake,  but  an  inspection 
of  the  brake  from  under  the  car  would  have  disclosed  its 
absence." 

The  trial  court  took  the  case  from  the  jury  and  gave 
judgment  for  the  defendant.  But  the  Court  of  Appeals 
reversed  the  judgment,  saying :  "  In  this  case  the  company 
haid  provided  for  a  proper  inspection,  which,  if  it  had  been 
made  would  have  led  to  the  discovery  of  the  defective  condi- 
tion of  the  brake  at  Norwood,  assuming  that  the  pin  was 
not  in  the  rod  when  the  train  started  from  that  place.  The 
rule  required  an  inspection  at  that  point,  and  if  due 
inspection  was  omitted  there,  and  the  injury  resulted  from 
a  defect  then  existing,  a  case  was  made  for  the  jury,  because 
the  master  is  never  exonerated  by  the  negligent  omission 
of  a  subordinate  to  perform  duties  which  are  imposed  upon 
him  in  his  character  as  master,  resulting  in  injurv  to 
other  employes.    We  think  there  was  enough  shown  from 
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which  the  jury  might  infer  that  the  pin  was  not  in  the  rod 
when  the  train  left  Norwood,  and  that  the  failure  to  dis- 
cover the  defect  there,  was  in  consequence  of  the  omission 
to  properly  inspect  the  car  at  that  point." 

Counsel  for  appellant  seem  to  lay  stress  on  the  examina- 
tion made  by  Mahlman  when  coupling  the  cars  prior  to  the 
accident.  It  is  evident  from  the  testimony  of  Mahlman, 
which  has  been  substantially  quoted,  that  his  examination 
was  mainly  for  the  purpose  of  ascertaining  that  the  gon- 
dola cars  were  properly  coupled,  and  not  at  all  for  the  pur- 
pose of  determining  whether  the  couplings  were  sound  and 
in  good  condiCion,  and  that  his  examination  or  cursory 
inspection  was  not  at  all  equivalent  to  a  careful  inspection 
such  as  the  law  requires. 

The  proper  and  reasonable  inspection  of  instruments  or 
machinery  furnished  to  the  servant  for  use  in  his  employ- 
ment is  a  duty  incumbent  on  the  master,  and  while  the  mas- 
ter may  perform  this  duty  by  another,  and,  if  a  corporation, 
must  so  do,  the  duty  can  not  be  so  delegated  as  to  exempt 
the  master  from  liability  for  injuries  occasioned  by  its  omis- 
sion or  negligent  performance.  2  Bailey's  Pers.  Inj.,  etc., 
Sec.  2618;  Un.  Pac.  Ry.  Co.  v.  Daniels,  162  D.  S.  689. 

In  Sack  v.  Dolese  et  al.,  aupra^  the  court,  commenting  on 
the  duty  of  inspection,  say :  "  In  the  operation  of  cars  a 
most  efficient  and,  perhaps,  a  necessary  method  of  discharg- 
ing that  duty,  is  to  maintain  a  careful  sj'stem  of  inspection, 
to  see  that  the  necessary  appliances  in  use  thereon  are  in 
good  order  and  sufficient  to  answer  the  purposes  for  which 
they.are  intended."  In  the  present  case  there  is  no  evidence 
that  there  was  any  inspection  whatever,  the  cursory  and 
superficial  examination  of  Mahlman,  while  coupling  the  cars, 
not  being  worthy  the  name  of  inspection. 

Appellant's  counsel  object  that  the  evidence  is  insufficient 
to  support  the  averment  that  the  draft-iron  broke  by  reason 
of  the  strain  incident  to  starting,  and  that  the  more  reason- 
able conclusion  from  the  evidence  is,  that  it  was  broken  by 
the  force  of  the  collision.  We  are  of  opinion  that  the 
evidence  was  sufficient  to  warrant  the  jury  in  finding  that 
the  draft-iron  broke  from  the  former  cause. 
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The  objection  that  there  is  no  evidence  that  the  gondola 
cars  were  appellant's  cars,  if  at  all  material,  is  untenable. 
The  evidence  is  that  the  gondola  cars  were  on  the  appellant's 
side  track,  and  therefore  in  its  possession,  which,  in  the 
absence  of  evidence  to  the  contrary,  was  sufficient  proof  of 
the  ownership  of  appellant.  But  the  question  is  immaterial^ 
because  whether  the  cars  belonged  to  appellant  or  to  another 
railway  company,  the  duty  of  inspection  was  the  same. 
Buswell  on  Pers.  Inj.,  Sec.  197;  Sack  v.  Dolese  et  al.,  137  111. 
129;  Mobile  &  O.  R.  K.  Co.  v.  Harmes,  52  111.  App.  649. 

This  rule  is  eminently  just.  If  it  is  the  duty  of  a  rail- 
road company  to  inspect,  from  time  to  time,  the  appliances 
on  its  own  cars,  a  fortiori^  it  is  its  duty  to  inspect,  before 
attaching  it  to  its  train,  the  appliances  on  the  car  of  another 
company,  which  it  had  not  previously  inspected,  and  the 
sufficiency  or  insufficiency  of  which  it  could  only  ascertain 
by  inspection. 

The  evidence  shows  that  the  car,  the  draw  bar  of  which 
broke,  was  in  a  different  place  on  the  side  track  from  where 
it  was  when  the  collision  occurred,  when,  about  two  hours 
after  the  collision,  Mahlman  examined  the  draw  bar,  and 
appellant's  counsel  object  that  an  examination  two  hours 
after  the  collision,  and  in  view  of  the  difference  of  location 
of  the  car,  is  not  sufficient  to  sustain  the  averment  that  the 
draft-iron  broke,  as  averred  in  the  declaration.  In  support 
of  this  proposition,  appellant's  counsel  cite  the  following 
cases:  In  Perry  v.  Mich.  C.  R.  R  Co.,  65  K  W.  Rep.  608, 
the  complaint  was  of  improper  inspection  and  the  putting  into 
the  train  a  car  having  defective  draft-irons,  and  the  court 
say :  "  There  "was  no  evidence  whatever  that  the  car  was 
defective  at  the  time  it  was  put  on  the  train.  On  the  other 
hand,  the  testimony  of  the  defendant  shows  that  it  was  in 
good  condition  at  that  time." 

The  defendant's  car  inspector  testijQed  that  he  inspected 
the  car  the  morning  of  the  day  the  plaintiff  was  injured,  a;nd 
found  it  in  good  conlition,  and  nothing  out  of  order. 

In  Penna.  Co.  v.  Marion,  27  Am.  &  Eng.  R'd  Cases,  132, 
it  was  held  that  evidence  of  the  condition  of  a  platform 
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in  March  was  not  admissible  evidence  of  its  condition  in 
December  of  the  next  preceding  year,  in  the  absence  of 
evidence  that  in  both  those  months  the  condition  was 
substantially  the  same. 

In  Little  Rock  &  Ft.  Smith  R.  R.  Co.  v.  Eubanks,  31  Am. 
&  Eng.  R'd  Cases,  176,  which  was  an  action  for  injury 
occasioned  by  a  defective  track,  certain  witnesses  testified  to 
the  condition  of  the  track  the  morning  after  the  accident. 
The  court  say :  "  When  a  defective  track  is  alleged  to  be 
the  cause  of  the  casualty,  it  is  often  impracticable  to  adduce 
evidence  of  the  condition  of  the  track  at  the  precise  moment 
the  casualty  occurred.  It  is  enough  to  prove  such  a  state  of 
facts,  shortly  before  or  after,  as  will  induce  a  reasonable 
presumption  that  the  condition  is  unchanged." 

In  Stoher  v.  St.  L.,  I.  M.  &  S.  R.  R.  Co.,  lb.  229,  the 
plaintiff  was  injured  by  the  embankment  on  which  the 
track  was  constructed  giving  way.  The  accident  occurred 
May  9,  1880.  It  was  held  that  evidence  of  the  condition 
of  the  track  in  the  spring  of  1883  was  inadmissible,  but  the 
court  say  :  "  It  will,  we  think,  ordinarily  be  sufficient  tb 
show  the  state  of  facts  tending  to  show  negligence  in  the 
construction  and  maintenance  of  the  railroad,  at  the  time, 
or  recently  before  or  after,  and  within  such  reasonable 
time  as  will,  from  the  nature  and  circumstances  of  the  case, 
induce  or  justify  a  reasonable  presumption  or  inference  that 
the  condition  is  the  same."    lb.  233-4. 

Neither  the  foregoing  cases  nor  others  cited  by  appel- 
lant's counsel  support  their  contention;  on  the  contrary, 
the  last  two  cases  quoted  are  diametrically  opposed  to  it. 

The  testimony  of  the  witness,  Mahlman,  lOS  to  the  con- 
dition of  the  draw  bar,  was  clearly  competent.  City  of 
Bloomington  v.  Osterle,  139  111.  120;  Chicago,  P.  &  St.  L 
Ry.  Co.  V.  Lewis,  145  111.  67. 

Objection  was  made  on  the  trial  to  the  testimony  of 
Mahlman  that  the  brake  was  rusty  and  seemed  to  be  an  old 
one,  and  while  the  assignments  of  error  are,  perhaps,  suf- 
ficiently comprehensive  to  include  the  objection,  appellant's 
counsel  have  not  noticed  it  in  their  argument,  and  may, 
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therefore,  be  presumed  to  have  abandoned  it.  It  was  not 
within  the  power  of  appellee  to  produce  the  draft-iron  on 
the  trial,  and  it  was  not  produced  by  appellant,  therefore, 
the  testimony  of  Mahlman,  who  examined  it,  as  to  how  it 
appeared,  was  competent. 

*'  When  the  facts  are  of  such  a  character  as  to  be  inca- 
pable of  being  presented  with  their  proper  force  to  any  one 
but  the  observer  himself,  so  as  to  enable  the  triers  to  draw 
a  correct  or  Intelligent  conclusion  from  them,  without  the 
aid  of  the  judgment  or  opinion  of  the  witness  who  had  the 
benefit  of  personal  observation,  he  is  allowed,  to  a  certain 
extent,  to  add  his  conclusion,  judgment  or  opinion."  Bates 
V.  Town  of  Sharon,  45  Vt.  474;  Atchison,  T.  &  S.  F.  R.  R. 
Co.  V.  Miller,  39  Kan.  419;  Yahn  v.  City  of  Ottumwa,  60 
la.  429;  2  Jones  on  Law  of  Ev.,  Sec.  362;  1  Wharton  on  Law 
of  £v.,  2d  Ed.,  Sec.  511,  and  cases  cited;  Brennan  v.  People, 
15  111.511. 

Counsel  for  appellant  further  contend  that  the  proximate 
cause  of  the  injury  was  the  collision,  and  not  the  breaking 
of  the  draft-iron,  and  that  the  risk  of  the  collision  was  a 
risk  assumed  by  the  appellee. 

The  question  of  proximate  cause  is  not  to  be  determined 
by  minute  niceties.  For  instance,  it  might  be  said  of  a 
shot  fired  by  A,  which  killed  B,  that  the  proximate  cause 
of  the  killing  was  not  the  pulling  of  the  trigger,  thus 
causing  an  explosion  and  the  forcible  ejection  of  the  bullet, 
but  the  impact  of  the  bullet  on  the  person  of  B,  and  its 
penetration  of  his  person.  The  latter  must  certainly  be 
deemed  to  have  been  the  ultimate  or  final  cause,  yet  it  could 
not  be  held  that  the  firing  of  the  shot  was  not,  in  law,  the 
proximate  cause  of  B's  death. 

Counsel  contend  that  there  was  a  sufficient  cause  inter- 
vening between  the  breaking  in  twain  of  the  train  and  the 
collision  between  the  two  sections  of  it,  to  account  for  the 
collision,  viz.,  the  stoppage  of  the  forward  section  of  the 
train  by  the  engineer.  We  are  of  opinion  that  the  evidence, 
to  say  the  least,  tends  to  show  that  the  engineer  stopped 
the  forward  section  after  the  breaking  in  two  of  the  train, 
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and  the  question  is  whether,  if  the  engineer  so  did,  it  would 
defeat  appellee's  action. 

Ransier  v.  Minneapolis  &.  St.  L.  Ry.  Co.,  32  Minn.  331, 
was  an  action  for  injury  alleged  to  have  been  occasioned  by 
a  defective  brake,  and  in  that  case,  as  in  the  present,  it  was 
claimed  that  the  collision  resulting  in  injury  to  the  plaintiff 
was  immediately  caused  by  the  stoppage  of  the  forward 
section  of  the  train  by  the  engineer,  and  therefore  the 
defective  brake  could  not  be  regarded  as  the  proximate 
cause.  In  respect  to  this  objection  the  court  say :  "Accord- 
ing to  the  unopposed  testimony  of  the  brakeman,  whose 
competency  is  not  questioned^  it  may  be  considered  that  the 
coupling  would  not  have  broken  except  for  the  sudden 
release  of  the  defective  brake.  The  breaking  apart  seem- 
ing to  have  been  a  natural  result — a  result  likely  to  occur 
from  the  use  of  the  defective  brake  in  the  ordinary  oper- 
ation of  the  train — is  legally  referable  to  the  defect 
complained  of  as  its  proximate  cause,  and  the  other  con- 
curring influence  does  not  affect  the  responsibility  of  the 
defendant.  Griggs  v.  Fleckenstein,  14  Minn.  81;  Johnson 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  29  Minn.  425;  McMahon 
V.  Davidson,  12  Minn.  357;  Campbell  v.  City  of  Stillwater, 
32  Minn.  308. 

The  subsequent  collision  is  further  removed  from  that 
cause  in  the  order  of  events,  but  is  it  so  in  its  causal  rela- 
tion ?  The  answer,  upon  principles  recognized  as  being 
within  the  scope  of  the  maxim  cav^a  proxima  nan  reniota 
apectatur^  is  not  difficult.  The  principle  is  well  settled  that 
a  wrongdoer  is,  at  least,  responsible  for  all  the  injuries 
which  resulted  as  natural  consequences  from  his  miscon- 
duct— such  consequences  as  might  reasonably  have  been 
anticipated  as  likely  to  occur.  Griggs  v.  Fleckenstein, 
supra;  Nelson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  80  Minn. 
74;  Johnson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  supra;  Mar- 
tin V.  North  Star  Iron  Works,  31  Minn.  407;  Savage  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  Id.  419;  Milwaukee  &  St.  P. 
Ry.  Co.  V.  Kellogg,  94  U.  S.  469;  Lane  v.  Atlantic  Works, 
111  Mass.  136;  Hill  v.  Winsor,  118  Mass.  251;  Fairbanks  v. 
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Kerr,  70  Pa.  St.  86;  Sheridan  v.  Brooklyn  City,  etc.,  R.  Co., 
36  N.  Y.  39;  J^ke  v.  Milliken,  62  Me."240;  Weick  v.  Lan- 
der,  75  111.  93.  And  whether  the  injury  in  a  particular  ca£e 
was  such  natural  and  proximate  resqlt  of  the  wrong  com- 
plained of,  is,  ordinarily,  for  the  determination  of  a  jury. 
See  cases  above  cited." 

Weick  V.  Lander,  75  111.  93,  cited  supra^  fully  sustains 
the  doctrine  announced  bv  the  Minnesota  court.  The 
doctrine  there  announced  is  in  accord  with  the  holding  in 
Scott  V.  Shepard,  2  Sir  Wm.  Bl.  342.  In  that  case,  while 
the  judges  difiFered  as  to  whether  the  action  should  be  tres- 
pass or  case,  they  were  unanimous  in  holding  that  Shepard, 
who  first  threw  the  squib,  was  liable  to  the  plaintiff  for  the 
ultimate  consequence,  notwithstanding  that  new  directions 
were  subsequently  given  to  it  by  third  persons,  upon  the 
ground  that  the  original  throwing  was  unlawful. 

What  was  the  proximate  cause,  was  a  question  for  the 
jury.  Ransier  v.  Ry.  Co.,  supra;  Pullman  Pal.  Car  Co.  v. 
Laack,  148  111.  242,  259;  Distler  v.  Long  Island  R.  Co.  (N. 
T.),  45  N.  E.  Rep.  937;  2  Bailey's  L.  of  Pers.  Inj.,  etc.,  Sees. 
1028,  1033,  1042. 

It  is  clear  that  the  train  would  not  have  broken  had  it 
not  been  for  the  defective  draft-iron,  and  therefore  the 
utmost  that  appellant  can  claim  is,  that  the  breaking  of 
that  iron  and  the  stoppage  of  the  forward  section  of  the 
train  by  the  engineer,  combined  to  produce  the  collision. 
But  this  can  not  avail  appellant  as  a  defense. 

In  Pullman  Pal.  Car  Co.  v.  Laack,  supra^  the  court  say : 
'^  It  is  well  settled  that  when  the  injury  is  the  result  of 
the  negligence  of  the  defendant  and  that  of  a  third  person, 
the  plaintiff  may  recover,  if  the  negligence  of  the  defendant 
was  an  efficient  cause  of  the  injury,"  and  in  the  same  case 
the  court  say :  "  If,  therefore,  the  wrong  of  the  appellant 
put  in  motion  the  destructive  agency,  and  the  result  is 
directly  attributable  thereto,  and  there  was  no  intervention 
of  a  new  force  or  power  of  itself  sufficient  to  stand  as  the 
cause  of  the  mischief,  the  negligence  of  appellant  must  be 
considered  the  proximate  cause  of  the  injury.'' 
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EliminatiDg  from  the  case  the  defective  draft-iron  and 
the  breaking  of  it  by  reason  of  its  defective,  condition,  it 
can  not  reasonably  be  said  that  the  stoppage  of  the  train  by 
the  engineer  was  the  intervention  of  a  new  force  of  itself 
sufficient  to  stand  as  the  cause  of  the  mischief. 

In  Warden  v.  Old  Col.  R.  R.  Co.,  137  Mass.  204,  the  court 
say :  "  It  was  the  duty  of  the  defendant  to  provide  suitable 
means  for  keeping  the  rope  in  a  safe  condition,  and  neglect 
of  that  duty  would  be  the  direct  negligence  of  the  defend- 
ant, for  which  it  would  be  liable,  even  if  the  negligence  of 
a  fellow-servant  contributed  to  the  injury."  Union  Pac. 
Ry.  Co.  V.  Callaghan,  56  Fed.  Rep.  988,  and  cases  cited. 

This  is  an  instructive  case  on  the  question  of  proximate 
cause.  The  court  say :  "  In  considering  these  questions,  it 
must  always  be  borne  in  mind  that  the  proximate  cause  is 
not  always  nor  generally  the  act  or  omission  nearest  in  time 
or  place  to  the  effect  it  produces." 

Counsel  asserts  that  the  risk  of  a  collision  between  the 
rear  and  forward  section  of  the  train  was  assumed  bv 
appellee.  It  is  not  claimed  by  counsel  that  appellee  was 
negligent  in  getting  upon  a  car  of  the  train,  after  the  train 
broke  in  two,  for  the  purpose  of  preventing  a  collision,  if 
possible.  On  the  contrary,  counsel  for  appellant  admit  that 
it  was  appellee's  duty  so  to  do.  The  contention  of  counsel 
is  based  on  the  legal  proposition  that  when  appellee  entered 
in  the  employment  of  brakeman  for  appellant,  he  assumed 
the  ordinary  risks  or  hazards  of  that  employment.  As  an 
abstract  legal  proposition,  this  is  correct,  but  it  has  no 
application  to  the  facts  of  the  present  case.  The  omission 
by  appellant  of  a  duty  incumbent  on  it  by  law,  was  not  a 
risk  assumed  by  appellee. 

In  Pullman  Pal.  Car  Co.  v.  Laack,  supra^  the  court  say  : 
^'  As  a  general  rule,  the  servant  assumes  the  natural  and 
ordinary  risks  of  the  business  in  which  he  engages,  and  is 
held  to  impliedly  contract  that  the  master  shall  not  be 
liable  for  injuries  consequent  upon  the  negligence  of  a  fel- 
low-servant, in  the  employment  of  whom  the  master  has 
exercised  proper  care,  but  he  does  not  assume  or  contract 
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to  waive  liability  of  the  master  for  his  own  negligence, 
whether  committed  in  person  or  by  an  agent  authorized  by 
the  master  to  perform  a  duty  resting  upon  him.  In  such 
case,  the  master  being  under  contract  duly  to  perform,  the 
servant  may,  without  sufficient  appearing  or  being  shown 
to  put  him  upon  notice  to  the  contrary,  rely  upon  the  due 
and  reasonable  performance  of  the  duty.  The  law  will  not 
permit  the  master  to  evade  the  duty  which  it  has  cast  upon 
him,  by  shifting  it  upon  another."  What  is  here  said  is 
amply  sustained  by  authority. 

October  8, 1896,  appellee,  by  leave  of  court,  filed  an  addi- 
tional count  to  his  declaration,  to  which  appellant  pleaded 
the  statute  of  limitations,  claiming  that  a  new  cause  of 
action  was  stated  in  the  additional  count,  to  which  plea  the 
appellee  demurred,  and  the  demurrer  was  sustained  by  the 
court.  This  is  assigned  as  error.  Appellant  filed  a  written 
motion  for  a  new  trial  in  the  trial  court,  in  which  were 
specified  the  grounds  of  the  motion,  but  the  sustaining  the 
demurrer  was  not  specified  as  a  ground  of  the  motion;  it 
must*  therefore  be  held  to  have  been  waived,  and  can  not 
be  considered  on  this  appeal.  Stuve  v.  McCord,  52  111.  App. 
331;  Ottawa,  O.  &  F.  R.  V.  R .  R.  Co.  v.  McMath,  91  111.  104. 

Finally,  appellant  objects  that  the  judgment  is  excessive. 
We  would  not  feel  warranted  in  disturbing  the  judgment 
on  that  ground. 

Appellant's  counsel  do  not,  in  their  brief,  complain  that 
there  was  any  error  in  the  giving  or  refusing  instructions. 

The  judgment  will  be  affirmed. 


Wm*  J.  Lemp  Brewing  Co.  v.  Ellen  Lonergan  and  James 

O'Donnell. 

1.  Lakdlord  and  TESAurr— Termination  of  Lea8€8.Section  9  of  the 
statute  in  relation  to  forcible  entry  and  detainer,  providing  that  it  shall 
not  ite  necessary  in  case  of  default  in  any  of  the  terms  of  a  lease,  to  give 
more  than  ten  days  notice  to  quit,  or  of  the  termination  of  the  tenancy, 
does  not  exclude  the  termination  of  a  tenancy  by  the  five  days  notice 
provided  for  in  section  eight  of  the  same  act. 
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Foreible  Entrj  and  Detainer.-— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  De- 
cember 16,  1897. 

HoYNR,  FoLLANSBEB  &  O'OoNNOR,  attomoys  for  appellant. 
J.  Henry  Kraft,  attorney  for  appellees. 

Mr.  Justice  WiNDJEs  delivered  the  opinion  of  the  Court. 

Appellant,  under  the  terms  of  a  lease  between  it  and 
appellees,  entered  judgment  by  confession  in  the  Circuit 
Court  for  $489,  balance  alleged  to  be  due  for  rent  of  prem- 
ises described  therein,  being  the  basement  of  building  num- 
bered 87  and  89  Clark  street,  Chicago,  for  the  months  of 
April,  May  and  June,  1896.  On  motion  of  defendants,  this 
judgment  was  vacated,  and  leave  given  to  defendants  to 
plead.  The  issues  were  made,  and  a  trial  had  before  the 
court  and  a  jury,  resulting  in  a  verdict  and  judgment  for 
defendants,  from  which  this  appeal  is  prosecuted. 

On  the  trial  appellant  offered  in  evidence  said  lease,  which, 
by  its  terms,  provided  for  payment  of  rent  of  said  premises, 
at  the  rate  of  |210  per  month,  and,  among  other  things, 
provided  that  "  at  the  termination  of  this  lease,  by  la])se  of 
time  or  otherwise,  second  party  shall  yield  up  immediate 
possession  to  said  party  of  the  first  part,  and  failing  so  to 
do,  shall  pay  as  liquidated  damages,  for  the  whole  time  such 
possession  is  withheld,  the  sum  of  ten  dollars  per  day." 

The  agent  of  appellant,  Mitchell  D.  Follansbee,  testified 
that  rent  for  the  months  of  April,  May  and  June,  1896,  was 
un|)aid,  except  the  sum  of  $161,  leaving  a  balance  due  of 
$469  to  appellant;  that  said  sum  of  $161  was  paid  by 
appellee  O'Donnell,  April  24,  1896;  that  the  keys  of  the 
leased  premises  were  left  on  his  desk  by  O'Donnell  and  his 
attorney  April  23d;  that  he  declined  to  accept  the  keys,  and 
told  them  they  could  leave  them  wherever  they  wished  on 
their  own  responsibility;  that. he,  as  agent,  would  hold 
O'Donnell  on  the  lease  for  its  entire  term;  that  he  would 
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exercise  no  supervision  over  the  premises,  and  should  do 
nothing  with  the  keys.  On  cross-examination  this  witness 
said  he  was  told  Mr.  Lonergan  had  moved  out  of  the  prem- 
ises, and  toqk  all  the  stock  with  him;  that  he,  as  the  agent 
of  appellant,  served  on  defendants  a  notice,  of  which  the 
following  is  a  copy,  viz. : 
To  Ellen  A.  Lonergan  anp  Ja^es  O'Donnell: 

Yon  are  herebv  notified  that  there  is  now  due  us  the  sum 
of  $210  and  no  cents,  being  rent  for  the  premises  situated  in 
the  city  of  Chicago,  in  Cook  county,  in  the  State  of  Illinois, 
and  known  and  described  as  follows,  viz. :  The  basement 
of  the  building  known  as  the  Orand  Opera  House  building, 
and  numbered  eighty-seven  and  eighty-nine  Clark  Street, 
Chicago,  Illinois. 

And  you  are  further  notified  that  payment  of  said  sum  so 
due  has  been  demanded  of  you,  and  that  unless  payment 
thereof  is  made  on  or  before  the  23d  day  of  April,  A.  D. 
1896,  your  lease  of  said  premises  will  be  terminated. 
Hoyne,  FoUansbee  &  O'Connor  is  hereby  authorized  to 
receive  said  rent  so  dne  for  me. 

Dated  this  17th  day  of  April,  A.  D.  1896. 

The  Wm.  J.  Lbmp  Brewing  Company, 

Landlord. 
By  Hoyne,  Follansbee  &  O'Connor, 

Its  Attorneys  and  Agents. 

Appellees  offered  in  evidence  also  the  following  letter 
received  by  appellee  O^Donnell  from  the  writers: 

April  21, 1896. 
Mr.  James  OT>onnell, 

Michigan  Stteet^  Near  Dearborn  Ave., 

ChicagOr 
Dear  Sir  :  Lonergan  refusing  to  pay  his  rent,  we  are 
going  to  close  him  np  to-morrow,  and  also  enter  a  judgment 
on  the  lease  against  you.  From  present  appearances,  lie  is 
not  going  to  do  any  better  now  than  he  has  been  doing 
before,  and  the  sooner  we  find  out  where  we  stand  the 
better. 
If  you  will  pay  the  rent  before  to-morrow  at  ten  o'clock, 

Vol.  LXSII  U 
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we  will  not  enter  up  judgment  and  make  costs;  otherwise 
we  most  certainly  shall. 

Yours  very  truly, 

HOYNE,  FoLLANSBEE  &  O'CoNNOR, 

By  Mitchell  D.  Follansbee. 

Appellee  O'Donnell  also  testified  that  said  agent  of  appel- 
lant took  the  keys  of  the  premises  at  the  time  they  were 
offered  to  him,  and  said  agent  at  that  time  stated  there  was 
$1^1  due  for  rent.  This  witness  also  testified  that  Mr. 
Lonergan  moved  out  April  23,  1896. 

John  M.  Lonergan  testified  that  he  acted  as  agent  for  his 
wife,  and  that  he  received  the  notice  of  April  17,  1896,  on 
that  day,  at  his  place  of  business,  at  that  time  87  and  89 
Clark  street,  and  kept  it  until  April  23, 1896,  when  the  keys 
were  left  with  the  agent  of  appellant,  and  that  he  was  pres- 
ent when  the  keys  were  left  with  said  agent. 

The  court,  among  other  instructions  for  appellant, 
.  instructed  the  jury  fully  as  to  what  was  necessary  in  order 
to  terminate  a  tenancy.  And  with  other  instructions  for 
appellees  gave  the  following : 

''  The  jury  are  instructed  that  the  plaintiff  herein  had  the 
right  to  terminate  the  tenancy,  and  if  from  the  evidence 
you  believe  that  by  reason  of  a  notice  served  upon  the 
defendants,  or  otherwise,  the  plaintiff  did  terminate  the 
tenancy,  then,  if  you  further  find  that  the  defendants  did 
pay  rent  up  to  the  time  of  the  termination  of  such  tenancy^, 
and  did  surrender  up  the  premises,  your  verdict  should  bo 
for  the  defendants." 

Appellant  claims  this  instruction  and  others  of  a  similar 
nature  given  on  behalf  of  appellees,  were  erroneous  because 
they  leave  the  jury  to  determine  a  mixed  question  of  law 
and  fact,  to  wit,  whether  or  not  the  lease  was  terminated. 
But  in  this  we  think  there  could  be  no  reversible  error.  As 
•  has  been  seen,  the  jury  were  fully  instructed  on  behalf  of 
appellant  as  to  what  was  necessary  in  order  to  terminate 
the  lease. 

It  is  also  claimed  by  appellant,  that  the  evidence  wholly 
fails  to  show  a  termination  of  the  lease — that  the  five  days 
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notice  given  to  appellees  was  simply  a  threat,  and  they  had 
no  ri^ht  to  act  upon  it  and  vacate  the  premises. 

Under  the  8th  section  of  the  Landlord  and  Tenant  Act, 
Ch.  80^  Rev.  Stat.,  the  landlord  may  give  such  a  notice,  and 
the  section  then  proceeds :  ^'  If  the  tenant  shall  not,  within 
the  time  mentioned  in  snch  notice,  pay  the  rent  due,  the 
landlord  may  consider  the  lease  ended  and  sue  for  the  pos- 
session, under  the  statute  in  relation  to  forcible  entry  and 
detainer,  or  maintain  ejectment  without  further  notice  or 
demand." 

It  is  true  that  section  9  provides  that  it  shall  not  be 
necessary,  in  case  of  default  in  any  of  the  terms  of  the  lease, 
to  give  more  than  ten  days'  notice  to  quit,  or  of  the  ter- 
mination of  snch  tenancy^  but  we  do  not  think  that  excludes 
the  termination  of  a  tenancy  by  the  notice  provided  in  section 
8,  as  would  seem  to  be  intimated  by  the  court  in  Dickinson 
V.  Petrie,  38  App.  155.  It  has  certainly  be6n  a  common 
practice  at  the  bar  for  twenty  years  past  to  make  such  a 
notice  as  the  one  given  here,  a  basis  for  the  termination  of 
leases  and  suits  of  forcible  entry  and  detainer  by  the  land- 
lord to  regain  possession  of  leased  premises,  and  we  think  it 
is  fully  authorized  by  the  statute.  The  termination  of  a 
tenancy  by  the  notice  prescribed  in  said  section  8  is  approved 
in  Farnam  v.  Hohman,  90  111.  312,  and  Howland  v.  White, 
48  IlL  App.  240. 

The  questions  raised  by  appellant,  that  there  is  no  evidence 
that  this  notice  was  served  on  appellees,  that  it  is  not  shown 
that  John  M.  Lonergan  was  the  agent  of  appellee,  Ellen 
Lonergan,  were  questions  of  fact  for  the  jury,  and  we  think 
there  is  sufficient  evidence  to  justify  a  finding  in  the 
affirmative  on  both  points. 

This  notice  being  served  on  appellees,  and  they  being  in 
receipt  of  the  letter  of  April  21,  1896,  threatening  to  close 
up  Lonergan  on  April  22<l,  and  to  enter  judgment  on  the 
lease  against  O'Donnell,  appellees  were  entirely  justified  in 
taking  appellant's  agent  at  his  word  in  the  notice  of  April 
17th,  that  unless  the  rent  was  paid  on  or  before  April  23d, 
the  lease  of  said  premises  would  be  terminated,  and  pay  the 
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rent  to  and  including  April  23d,  and  surrender  possession 
of  the  leased  premises. 

And  particularly  was  this  course  justifiable  on  the  part 
of  appellees  when  a  provision  of  the  lease  made  them  liable 
for  $10  per  day  damages  for  every  day  possession  should 
be  withheld  after  the  termination  of  the  lease  by  lapse  of 
time  or  otherwise. 

There  being  no  reversible  error  in  the  record,  and  the  ver- 
dict of  the  jury  being  justified  by  the  evidence,  the  judg- 
ment is  affirmed. 


Anton  J.  Brachtendorf  et  al.  v.  JTolin  Frederick 

Eehm  et  al. 

1.  Pendente  JjTfi^Purchasers. — A  purchaser  pendente  lite  takes 
subject  to  the  rights  of  the  parties  to  the  suit  as  the  same  may  be 
finally  determined  in  the  pending  litigation. 

2.  Judgments— BindtngF  Effect  o/.— Judgments  and  decrees  bind 
equally  parties  and  privies,  and  a  purchaser  pendente  lite  stands  in  the 
latter  category. 

3.  Decrees— Jnfertocutory,  Not  Reversible  on  Error. — An  interlocu- 
tory decree  is  not  reversible  on  error. 

4.  Assignment  of  Terror— -What  Must  be  Set  Forth,— An.  assign- 
ment of  error,  like  a  pleading,  must  set  forth  errors  which  are  available 
to  all  who  join  in  it;  if  not  good  as  to  all  it  is  not  good  as  to  any. 

Bill  for  Partition.— Error  to  the  Circuit  Court  of  Cook  County. 
The  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1897.    Affirmed.    Opinion  filed  December  16, 1897. 

LoEB  .&  Adlee,  attorneys  for  plaintiffs  in  error. 
James  A.  Peterson,  attorney  for  defendants  in  error. 

Mr.  Presiding  Justice  Adams  deliverbd  the  opinion  uf 
THE  Court. 

The  defendants  in  error  filed  a  bill  in  the  Circuit  Conrt, 
October  23, 1896,  praying  for  the  partition  of  certain  prem- 
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ises  theroin  described,  and  making  Anton  J.  Brachtendorf, 
plaintiff  in  error,  and  others,  defendants.  Summons  having 
been  served  on  all  the  defendants  and  they  having  failed  to 
answer,  the  bill  was  taken  as  confessed  as  against  them  No- 
vember 20, 1896.  January  15,  1897,  a  decree  was  entered 
finding  the  title  to  the  premises  as  stated  in  the  bill,  decreeing 
a  partition  and  appointing  commissioners  to  make  partition. 
The  commissioners,  April  16,  1897,  reported  that  the  prem- 
ises were  not  susceptible  of  division,  and  appraised  the 
same,  and,  on  motion  of  the  complainants,  Eva  Wildner  was 
appointed  a  receiver  of  the  premises,  with  power  to  take 
possession  thereof,  collect  the  rents  and  keep  the  premises 
in  repair.  Also,  April  16,  1897,  a  decree  was  entered,  find- 
ing that  the  premises  were  not  susceptible  of  partition, 
without  prejudice  to  the  parties,  and  ordering  a  sale  by  the 
master  on  terms  specified  in  the  order.  Eva  Wildner  filed 
her  bond  as  receiver,  and  May  3,  1897,  an  order  was  entered 
granting  leave  to  her  to  file  a  petition,  and  ruling  Anton  J. 
Brachtendorf,  Helena  Brachtendorf,  and  George  Mentzel, 
receiver  of  Brachtendorf  &  Grein,  to  answer  the  petition 
before  10  o'clock  a.  m..  May  6,  1897. 

The  petition  alleges,  among  other  things,  that  Brachten- 
dorf &  Grein  occupied  part  of  the  premises  as  tenants 
from  month  to  month,  and  that  on  March  22,  1897,  the 
owners  of  the  fee  simple  title  to  the  premises  served  said 
tenants  with  notice  to  terminate  the  tenancy  May  1,  1897, 
and  that  March  23, 1897,  a  like  notice  was  served  on  George 
Mentzel,  receiver  for  Brachtendorf  &  Grein;  that  March 
29,  1897,  Helena  Brachtendorf,  wife  of  Anton  J.  Brachten- 
dorf went  into  possession;  that  April  29,  1897,  Peterson, 
complainant's  solicitor,  found  Mentzel,  receiver,  and  another 
person,  in  possession  of  the  premises,  and  exhibited  to  them 
a  certified  copy  of  the  order  appointino:  petitioner  receiver; 
that  April  30,  1897,  petitioner  found  Carrie  L.  Marshall, 
agent  of  Helena  Brachtendorf,  in  possession,  and  that,  on 
demand  made  by  petitioner,  said  Marshall  refused  to  sur- 
render possession;  that  certified  copies  of  the  order  appoint- 
ing petitioner  receiver  were  exhibited  to  all  parties  in  posses- 
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sion;  that  Helena  Brachtendorf  tendered  petitioner  the  rent 
for  the  month  of  April,  bnt  petitioner  refused  to  accept 
the  same,  etc.  Petitioner  prays  for  an  order  for  delivery  of 
possession  to  her,-  etc., 

Answer  filed  May  6,  1897,  admits  that,  March  18,  1897, 
Brachtendorf  &  Grein  were  in  possession  of  the  premises, 
and  alleges  that  on  that  day  Mentzel  was  appointed  re- 
ceiver of  the  partnership  assets  of  Brachtendorf  &  Grein, 
and  took  possession  of  the  same,  and  was  directed  by  the 
Circuit  Court  to  advertise  for  bids  for  the  leasehold  interest 
of  Brachtendorf  &  Grein;  that  March  24,  1897,  in  case  of 
Anton  J.  Brachtendorf  against  Bernard  Grein,  in  which 
said  receiver  was  appointed,  the  complainant,  Frederick 
Kehm,  and  the  defendants,  John  William  Kehm  and  Chas. 
Edward  Kehm,  filed  their  intervening. petition  to  settle  the 
same  issues  raised  by  the  petition  herein,  which  petition  is 
still  pending;  that  in  said  cause  Mentzel,  receiver,  by  order 
of  the  court,  sold  and  assigned  to  Helena  Brachtendorf  all 
the  leasehold  interest  of  Brachtendorf  &  Grein  in  said 
premises,  and  that  the  parties  to  the  cause,  including  said 
Wildner,  were  represented  by  their  solicitor  when  said 
order  was  made;  that  said  Helena  has  been  in  possession 
since  March  31, 1897,  and  has  offered  and  still  offers  to  pay 
thirty  dollars  rent  for  the  month  of  April,  which  petitioner 
refuses  to  receive;  that  said  Helena  offers  to  pay  as  high 
rent  for  said  premises  as  any  person  will  pay;  that  she  paid, 
at  receiver's  sale,  March  31,  1897,  three  hundred  dollars  for 
the  leasehold  interest  of  Brachtendorf  &  Grein  in  said 
premises,  etc. 

It  appears  from  the  answer  that  the  order  for  the 
sale  of  the  leasehold  was  made  in  the  suit  of  Anton  J. 
Brachtendorf  v.  Bernard  Grein,  in  another  branch  of  the 
Circuit  Court. 

May  19,  1897,  the  court  entered  an  order  by  which,  after 
reciting  that  all  parties  to  said  petition  were  represented  in 
court,  plaintiffs  in  error  and  others  were  ordered  to  deliver, 
forthwith,  to  the  receiver  Wildner,  without  further  notice 
or  demand  therefor,  possession  of  the  premises  described  in 


First  Disteict — October  Term,  1897.      231 

Brachtendorf  ▼.  Kehm. 

the  petition.  Helena  Brachtendorf  was  not  a  party  to  the 
bill  for  partition ;  Brachtendorf  &  Orein,  whose  leasehold 
interest  she  claims  by  her  answer  to  have  purchased,  were 
parties.  The  decree  of  sale,  after  providing  that  upon 
confirmation  of  the  sale  a  deed  or  deeds  should  be  executed, 
proceeds  as  follows :  "  And  it  is  further  ordered,  adjudged 
and  decreed  by  the  court,  that  upon  the  execution  and  delivery 
of  the  deed  or  deeds  aforesaid,  the  grantee  or  grantees,  his  or 
their  heirs,  successors  or  assigns,  be  let  into  the  possession 
of  the  portion  of  said  premises  so  conveyed,  and  that  any  of 
the  parties  to  this  cause  who  may  be  in  possession  of  the 
premises,  or  any  part  thereof,  and  any  person  who,  since 
the  commencement  of  this  suit,  shall  have  come  into  posses- 
sion under  them  or  either  of  them,  shall,  on  the  production 
of  said  master's  deed,  and  the  service  of  a  certified  copy  of 
this  decree,  surrender  possession  thereof  to  such  grantee  or 
grantees,"  etc.  Anton  J.  Brachtendorf  and  Barney  Grein, 
who  were  defendants  to  the  bill,  were  bound  by  this  decree. 

The  bill,  as  before  stated,  was  filed  October  23,  1896,  and 
Helena  Brachtendorf  became  a  purchaser  of  the  leasehold 
interest  of  Brachtendorf  &  Grein  March  2:11,  1897,  as  she 
avers  in  her  answer  to  the  petition  of  Wildner,  receiver 
Bein^  a  purchaser  pendente  lite  she  took  subject  to  the 
rights  of  the  parties  to  the  suit,  as  the  same  might  be  finally 
determined  in  the  pending  lifigation.  Yates  v.  Smith,  11 
111.  App.  459;  Vanzant  v.  Vanzant,  23  111.  536;  Dickson  v. 
Todd  et  al.,  43  III.  504. 

In  the  last  case  the  court  say :  '"  Judgments  and  decrees 
bind  equally  parties  and  privies,  and  a  purchaser  pendente 
lite  stands  in  the  latter  category."  lb.  507;  Alwood  v. 
Mansfield  et  al.,  59  111.  496;  Ellis  et  al.  v.  Sisson  et  al.,  96 
111.  105. 

In  the  last  case  the  purchase  pendente  lite  was  at  a  sale 
on  an  execution  issued  on  a  judgment.  Dugger  et  al.  v. 
Oglesby,  99  111.  405. 

The  rights  of  Brachtendorf  &  Grein,  privies  in  estate  of 
Helena  Brachtendorf,  having  been  concluded  by  the  decree 
of  sale  rendered  April  16,  1897,  her  rights  in  the  leasehold 
estate  were  also  concluded  thereby. 
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Helena  Braciitendorf  being  the  wife  of  Anton  Brach- 
tendorf,  who  was  adefendentto  the  bill  for  partition,  there 
is  a  strong  presumption  that  she  had  actual  notice  of  the 
bill. 

The  plaintiffs  have  assigned  as  error  the  appointment, 
April  16,  1897,  of  Eva  Wildner  as  receiver.  This  was  an 
interlocutory  decree,  and  is  not  reversible  on  error.  Coates 
v.  Cunningham,  80  111.  467. 

The  other  errors  assigned  all  go  to  the  order  of  May  19, 
1897. 

Anton  J.  Brachtendorf,  one  of  the  plaintiffs  in  error,  has 
no  interest  whatever  in  the  leasehold,  formerly  of  Brach- 
tendorf &  Grein,  whether  the  decree  of  sale  in  the 
partition  suit,  or  the  order  of  sale  in  the  chancery  suit 
mentioned  in  the  answer  of  Helena  Brachtendorf,  is  to  be 
regarded.  Helena  Brachtendorf  claims  to  be  solely  inter- 
ested in  said  leasehold,  and  Anton  J.  Brachtendorf  claims 
no  interest  and  manifestly  has  none  therein.  Nevertheless 
the  plaintiffs  in  error  have  joined  in  an  assignment  of  errors. 
If  the  assignment  is  not  good  as  to  Anton  J.  Brachtendorf , 
neither  is  it  as  to  Helena  Brachtendorf,  the  other  plaintiff 
in  error.  '^  An  assignment  of  errors,  like  a  pleading,  must 
set  forth  errors  which  are  available  to  all  who  join  in  it. 
If  not  good  as  to  all,  it  is  not  good  as  to  any."  2  Ency.  of 
PL  &  Pr.  933,  and  cases  cited. 

It  is  a  serious  question  whether  the  order  of  May  19, 1897, 
is  a  final  order,  reviewable  on  error,  in  reference  to  which 
we  express  no  opinion,  the  question  not  having  been  raised 
by  motion  to  dismiss  the  suit  or  otherwise. 

The  order  of  May  19, 1897,  is  affirmed. 


Louis  Braun  t.  Conrad  Seipp  Brewing  Co. 

1.    Fellow-Servants— WAo  Are,  a  Question  o/Foc^— The  question 

wh(»ther  diflferent  servants  of  the  same  master  are  feUow-eervantB,  within 

thi*  U*(CaI  signiAcation  of  the  term,  is  a  question  of  fact  to  be  determined 

from  all  the  circumstances  of  each  case,  and  the  evidence  bearing  upon 

H»Htion  of  whether  the  directions  given  by  one  servant  were  the  acts 
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of  a  fellow-servant  or  the  acts  of  the  master,  should  be  submitted  to  a 
jury. 

d.  Nbougencb— QuesfioTM  o/,  When  to  be  Submitted  to  the  Jury, — 
When  reasonable  men,  of  fair  intelligence,  may  draw  different  conclu- 
sions, the  question  of  negligence  must  be  submitted  to  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  Coimty:  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Reversed  and  remanded.  Opin- 
ion filed  December  16,  1897. 

Jambs  B.  McCraokek,  attorney  for  plaintiff  in  error. 

Where  a  master  confers  authority  upon  one  of  his 
employes  to  take  charge  and  control  of  a  certain  class  of 
workmen  in  carrying  on  some  particular  branch  of  business, 
such  employe,  in  governing  and  directing  the  movements  of 
the  men  under  his  charge,  with  respect  to  that  branch  of 
his  business,  is  a  direct  representative  of  the  master,  and  not 
a  mere  fellow- servant.  All  commands  given  by  him  within 
the  scope  of  his  authority  are  in  law  the  commands  of  the 
master;  and  if  he  is  guilty  of  a  negligent  and  unskillful 
exercise  of  his  power  and  authority  over  the  men  under  his 
charge,  the  master  must  be  held  to  answer.  Wenona  Coal 
Co.  V.  Holmquist,  152  111.  581;  Fraser  &  Chalmers  v.  Schroe- 
der,  163  111.  459;  Mobile  &  O.  K.  R  Co.  v.  Gbdfrey,  155  111. 
78;  Western  Stone  Co.  v.  Whalen,  151  111.  472. 

Winston  &  Meagher,  attorneys  for  defendant  in  error; 
Fkedsrick  K.  Baboook,  of  counsel. 

Evidence  tending  to  prove  a  cause  of  action  must  be 
more  than  a  mere  scintilla  of  evidence.  It  must  be  evi- 
dence upon  which  the  jury  could,  without  acting  unreason- 
ably in  the  eye  of  the  law,  decide  in  favor  of  the  plaintiff 
or  the  party  producing  it.  Simmons  v.  Chicago  &  Tomah 
R.  R  Co.,  110  111.  340;  Bartelott  v.  International  Bank,  119 
111.  259. 

A  party  performing  the  same  work,  and  working  side  by 
side  with  a  party  claiming  the  right  to  recover,  and  having 
no  authority  to  discharge  or  employ  the  part}'  injured,  is  a 
fellow-servant.  Illinois  Cent.  E.  R  Co.  v.  Meyer,  65  111. 
App.  531. 
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The  proposition  is  elementary,  that,  the  relation  of 
co-servants  being  established,  there  can  be  no  recovery  from 
the  master  by  one  for  an  injury  inflicted  upon  him  through 
the  negligence  of  his  co-servant.  Wood  on  Railroads,  Vol. 
3  (Minor's  2d  Ed.),  1771;  Rorer  on  Railroads,  Vol.  2,  1187; 
Story  on  Agency  (8th  Ed.),  Sec.  453;  Leeper  v.  Terre  Haute 
&  1.  R.  R.  Co.,  162  111.  215. 

The  words  used  by  Surgiss  in  directing  iSmith  to  help 
move  the  wagon  were  not  the  act  of  a  master,  but  the  act 
of  a  fellow-servant,  and  if  an  accident  happens  from  some 
negligence  of  the  foreman,  which  negligence  relates  to  the 
foreman's  duties  as  a  co-laborer  with  the  person  injured, 
and  might  just  as  readily  happen  with  one  of  them  having 
no  such  authority,  the  master  is  not  liable.  Cleveland,  C, 
C.  &  St.  L.  R.  R.  Co.  v.  Brown,  73  Fed.  Rep.  970;  Central 
R.  R.  Co.  V.  Keegan,  160  U.  S.  259;  Fitzgerald  v.  Honkomp, 
44  III.  App.  365;  Starne,  Dresser  &  Co.  v.  Schlothane,  21  111. 
App.  97;  Nor.  Pac.  R.  R.  Co.  v.  Peterson,  16  Sup.  Ct.  Rep. 
843;  Nor.  Pac.  R.  R.  Co.  v.  Charless,  16  Sup.  Ct.  Rep.  848; 
Reed  v.  Stockmeyer,  74  Fed.  Rep.  186;  The  Louisiana,  74 
Fed.  Rep.  748;  Laughlin  v.  State  (N.  Y.),  11  N.  E.  Rep.  371; 
Greene  v.  Western  Union  Tel.  Co.,  72  Fed.  Rep.  250; 
O'Brien  v.  Rideout  (Mass.),  36  N.  E.  792;  Martin  v.  Atchison, 
T.  &  S.  F.  R.  R.  Co.,  17  Sup.  Ct.  Rep.  603;  Nor.  Pac.  R. 
R.  Co.  V.  Poirier,  17  Sup.  Ct.  Rep.  741. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  writ  of  error  is  brought  to  review  a  judgment  ren- 
dered in  the  Circuit  Court  in  an  action  on  the  case  wherein 
plaintiff  in  error  sought  to  recover  damages  for  personal 
injuries  sustained,  as  is  alleged,  through  negligence  of 
defendant  in  error. 

At  the  conclusion  of  the  evidence  for  the  plaintiff,  the 
trial  court  refused  to  give  an  instruction  proffered  by 
defendant,  directing  the  jury  to  find  a  verdict  of  not  guilty; 
but  after  the  evidence  for  the  defendant  and  rebuttal  evi- 
dence for  plaintiff  had  been  heard,  the  court  then  direct-ed 
the  jury  to  find  the  defendant  not  guilty,  and  upon  such 
verdict  rendered  judgment. 
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The  question  presented  is  the  sufficiency  of  the  plaintiff's 
case  for  submission  to  the  jury. 

The  facts  as  presented  are  substantially  as  follows : 

On  the  day  of  the  injury,  Braun,  the  plaintiff  in  error,  was 
emplo^'^ed  as  a  painter  in  painting  wagons  for  the  Conrad 
Seipp  Brewing  Company,  defendant  in  error.  The  work 
was  done  in  the  paint  shop  of  defendant,  and  the  wagons 
were  hauled  up  to  the  second  floor  of  the  shop  upon  an 
incline  running  from  the  ground  floor  to  the  second  floor. 
An  ordinary  windlass,  with  handlebars  on  each  end,  was 
used  for  raising  and  lowering  the  wagons  to  and  from  this 
paint  shop.  The  windlass  was  about  ten  inches  in  diameter, 
around  which  a  rope  was  wound,  which  was  attached  to  the 
wagons  and  used  in  raising  and  lowering  them.  The  rope 
ran  from  the  windlass  to  a  sheave  and  block,  fastened  to  the 
roof,  and  from  there  down  to  the  wagon.  At  the  end  of 
the  windlass,  at  which  Braun  was  at  work  at  the  time  o^ 
the  accident,  there  was  what  the  witnesses  called  a  do^, 
which  was  used  as  a  brake  to  keep  the  windlass  from  turn- 
ing round.  This  dog  or  brake  was  situated  just  above  one 
of  the  handlebars  of  the  windlass,  and  consisted  of  a  cog- 
wheel and  a  bolt  which  dropped  into  it,  and  was  so  con- 
structed that  it  would,  when  dropped  in,  stop  the  windlass. 

There  was  testimony  tending  to  show  that  this  brake  was 
used  only  to  stop  the  windlass  when  raising  wagons  up  the 
incline,  and  that  it  was  not  so  used  when  lowering  wagons. 

On  the  day  of  the  accident,  a  beer  wagon  was  to  be  low- 
ered down  this  incline.  Surgiss,  who  is  called  by  some  of 
the  witnesses  "  the  foreman,"  ordered  plaintiff  and  three 
boys  in  defendant's  employ,  to  take  hold  of  the  handles  of 
the  windlass  to  let  the  wagon  down.  Surgiss  attached  the 
rope  to  the  wagon,  and  took  hold  of  the  tongue  to  guide 
the  wagon  in  its  descent,  and  keep  it  on  the  incline. 

There  was  a  space  of  level  flooring  the  width  of  the 
incline,  extending  back  from  the  top  of  the  incline  about 
two  feet  and  a  half  to  a  door  sill.  At  this  sill  there  was  a 
drop  of  an  inch  or  two,  caused  by  the  fact  of  the  second 
floor  being  lower  than  the  level  of  the  floor  leading  to  the 
incline. 
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Plaintiff  aad  the  three  boys  being  at  the  handles,  Surgiss 
started  to  back  the  wagon  down  the  incline.  The  back 
wheels  went  over  the  sill  and  started  downward,  but  the  front 
wheels  were  stopped  by  the  elevation  at  the  sill,  and  Surgiss 
could  not  get  them  over.  He  then  ordered  one  of  the  boys 
at  the  handles  to  come  and  help  him  release  the  front 
wheels.  The  boy  responded  to  his  call.  The  joint  efforts 
of  the  boy  and  Surgiss  succeeded  in  getting  the  front  wheels 
over  the  sill,  and  the  whole  weight  of  the  wagon  then  rested 
upon  the  rope  attached  to  the  windlass,  as  the  wagon  started 
to  descend. 

After  the  front  wheels  were  over  the  sill,  Surgiss  sent  the 
boy  who  was  assisting  him  back  to  the  handles,  but  before 
he  could  get  back  the  accident  had  happened. 

The  wagon  started  down  the  incline,  and  the  plaintiff  and 
the  two  boys  were  unable  to  hold  the  windlass.  It  escaped 
from  their  control  and  kept  revolving  more  and  more  rapidlj'^, 
as  the  wagon  gained  momentum  in  its  descent.  One  of  the 
boj^s  was  thrown  from  the  handles;  the  other  let  go;  then 
the  handle  escaped  from  plaintiff's  grasp,  and  revolving 
struck  him  several  times  on  the  arms,  breaking  them  both 
in  several  places. 

At  the  time  of  this  occurrence,  plaintiff  was  25  years  of 
age,  and  the  two  boys  who  were  with  him  at  the  windlass 
were  19  and  15  years,  respectively.  The  third  boy,  who 
was  called  away  by  Surgiss,  was  18  years  of  age. 

The  third  count  of  the  declaration  charges,  in  substance : 
Defendant  (after  ordering  plaintiff  and  others  to  lower  the 
wagon)  negligently  and  recklessly  called  away  and  removed 
from  said  cranks  one  of  the  servants  so  assisting  in  lowering, 
well  knowing  that  after  said  removal  of  one  servant,  an 
insufficient  number  remained  to  lower  said  heavy  wagon; 
by  reason  of  said  negligence  in  calling  him  away,  plaintiff 
and  those  remaining  were  unable  to  control  the  wagon; 
thereby  the  cranks  began  to  revolve  with  great  rapidity  and 
escaped  from  plaintiff's  control  and  the  control  of  said  serv- 
ants, and  the  cranks  struck  plaintiff  with  great  force  and 
violence,  injuring  him,  etc. 
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Upon  these  facts  and  this  count  of  the  'declaration,  plaintiff 
in  error  complains  that  the  issues  should  have  been  left  to  the 
jury.  In  reply  thereto  defendant  in  error  contends  that  the 
tvvdA  court  properly  directed  the  verdict,  because,  first,  plaint- 
iff failed  to  allege  in  his  declaration  that  the  servant  of 
defendant  through  whose  alleged  negligence  he  was  injured, 
was  not  a  fellow-servant;  second,  the  evidence  shows  (it  is 
claimed)  that  such  servant,  viz.,  Surgiss,  was  a  fellow-servant 
of  plaintiff;  and  third,  the  evidence  shows  (it  is  claimed) 
that  plaintiff  was  guilty  of  contributory  negligence. 

The  first  contention,  viz.,  that  the  declaration  is  insuffi- 
cient because  it  fails  to  allege  that  the  servant  of  defendant, 
through  whose  negligence  the  injury  was  caused,  was  not 
a  fellow-servant  of  plaintiff,  can  not  be  sustained.  The 
declaration  here  alleges  negligence  hy  defendant  It  states, 
not  that  defendant  by  its  servant,  but  that  defendant  itself 
did  the  act  complained  of  as  negligence.  Although  the 
defendant  is  a  corporation,  and  could  act  only  by  its  agents 
or  servants,  yet  this  allegation  is  sufficient.  It  ''  excludes 
ex  vi  termini  the  theory  that  they  (the  negligent  acts)  were 
performed  by  parties  for  whose  conduct  the  defendant  was 
not  responsible."    Libby  et  al.  v.  Scherman,  146  111.  540. 

The  second  contention  is  that  the  evidence  shows  that 
Surgiss  was  in  fact  a  fellow-servant  of  plaintiff,  and  hence 
plaintiff  can  not  recover  against  the  master  for  negligence 
of  Surgiss.  We  think  that  it  should  have  been  left  to  the 
jury  to  determine  as  to  this  question  of  fact. 

"  The  general  rule  recognized  by  the  repeated  decisions 
of  this  court  is,  that  the  question  whether  different  servants 
of  the  same  master  are  fellow-servants,  within  the  legal 
signification  of  that  term,  is  a  question  of  fact,  to  be  deter- 
mined by  the  jury  from  all  the  circumstances  in  each  case." 
Mobile  &  O.  R.  R.  Co.  v.  Massev,  152  111.  144. 

Braun,  the  plaintiff,  testified  :  "  The  foreman  of  the  paint 
shop  where  I  worked  was  Mr.  Surgiss.  The  foreman  told 
me  to  help  the  boys  let  the  wagon  down.  The  foreman 
called  the  boy  over  to  help  him  get  the  front  wheels  over." 

Smith  and  Jelick,  witnesses  for  plaintiff,  and  Taylor  and 
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Standmaier,  witnesses  for  defendant,  all  refer  to  Surgiss  as 
"  the  foreman."  Taylor,  testifying  on  behalf  of  defendant, 
said :  "  Our  foreman  was  Mr.  Surgiss.  1  worked  under  his 
orders."  Surgiss  testified :  "  His  (plaintiffs)  duties  were  to 
be  a  laborer,  to  assist  the  painters  and  also  me,  and  do 
painting  work,  etc.  I  do  not  employ  and  discharge  men  in 
the  paint  shop.  I  have  not  the  authority.  When  there  is 
a  man  to  be  discharged  I  have  to  report  it  to  the  president. 
I  act  under  a  superior,  and  get  my  orders  with  reference  to 
the  paint  shop  from  the  office.  I  work  right  with  the  men, 
painting  just  the  same  as  they.  Louis  Braun  (plaintiff)  was 
the  oldest  man  I  had  there.  I  says  to  him, '  You  take  the 
side  of  the  brake  and  be  responsible  for  it,  each  and  every 
time.'  The  side  Braun  (plaintiff)  stood  on  I  always  put  him. 
I  gave  him  full  instructions  how  to  use  the  brake.  I  said, 
*  Get  ready,  Louis  (plaintifTj,  take  your  side  and  direct  the 
men  on  the  windlass,  and  I  will  take  the  truck.'  I  attached 
the  rope,  and  put  him  in  charge  of  the  windlass." 

There  is  nothing  in  the  evidence  to  indicate  that  there 
was  any  one  in  the  paint  shop,  or  any  one  elsewhere  save  the 
president,  superior  to  Surgiss  in  authority,  to  manage  the 
paint  shop. 

We  think  that  the  evidence  bearing  upon  the  question  of 
whether  the  directions  given  by  Siirgiss  were  the  acts  of  a 
fellow-servant  of  plaintiff,  or  the  acts  of  the  master,  should 
have  been  submitted  to  the  jury. 

The  third  contention  is  that  the  evidence  shows  that 
plaintiff  was  guilty  of  contributory  negligence,  in  that, 
when  one  of  the  boys  assisting  him  in  holding  the  windlass 
was  called  away  by  the  order  of  Surgiss,  and  the  plaintiff 
and  the  remaining  two  boys  proved  unable  to  hold  the  wind- 
lass, the  plaintiff  then  failed  to  make  use  of  the  brake  to 
hold  the  windlass. 

The  plaintiff  testified :  "  The  reason  I  didn't  let  go  was, 
I  thought  I  was  tending  to  my  business,  which  I  was  told 
to  do.  We  used  this  brake,  or  dog,  only  when  we  took 
trucks  up;  we  couldn't  use  it  in  lowering  them,  because  it 
went  around  fast;  we  couldn't  put  it  in,  and  it  wasn't 
strong  enough  to  hold  it." 
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Sargiss  testified  :  ^^  You  can  place  the  brake  while  the 
windlass  is  revolving  without  being  struck  with  the  handle. 
If  the  wagon  had  not  got  to  going  fast,  it  could  have  been 
stopped  short  by  applying  this  brake." 

We  hold  that  the  facts  here  come  within  the  rule  that 
when  reasonable  men,  of  fair  intelligence,  might  draw  dif- 
ferent conclusions,  the  question  of  negligence  must  be  sub- 
mitted to  the  jury.  Chicago  &  N.  W.  Ry.  Co.  v.  Hansen, 
166  111.  623. 

It  can  not  be  maintained  that  the  risk  incident  to  the 
withdrawal  of  one  of  the  boys  from  the  windlass  by  order 
of  Surgiss,  could  by  any  possibility  be  construed  to  be  an 
assumed  risk,  and  the  only  question  presented  by  the  facts 
as  to  the  conduct  of  plaintiff  in  the  emergency  which  arose, 
is  a  question  of  contributory  negligence,  and  that  was, 
under  the  facts  here,  a  question  for  the  ^ry. 

The  judgment  is  reversed  and  the  cause  remanded. 


Paul  Herkel  v.  William  Schmidt  Baking  Go. 

1.  Appeal— JVom  an  Order  Oranting  an  Injunction, — No  appeal 
lies  from  an  order  granting  an  injunction,  except  by  virtue  of  the 
Btatnte. 

2.  Qaxe^  Order  for.  to  Appear  in  the  iSecord.— The  record  should 
show  some  order  of  the  court  as  the  basis  for  an  appeal. 

Bill*  for  an  injunction.  Appeal  from  the  Superior  Court  of  Cook 
C3unt3r;  the  Hon.  Henrt  M.  Sheparp,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Appeal  dismissed.  Opinion  liled  De- 
cember 16,  1897. 

Max  EoBiiTsoK,  attorney  for  appellant. 

Wm.  M.  Johnson,  attorney  for  appellee. 

Mb.  Justice   Windes  deuyebed   the  opinion  of  the 

COFBT. 

A  bill  was  filed  by  appellee  in  the  Superior  Court  of  Cook 
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County,  by  which  it  was  prayed  that  an  injunction,  to  be 
directed  to  appellant,  restraining  him  from  soliciting  the 
trade  of  divers  of  customers  of  appellee  who  comprise  Bow- 
manville  route,  and  from  making  sales  of  bakery  goods  or 
breadstuflPs,  or  soliciting  trade  of  any  person  in  any  terri- 
tory known  as  Bowmanville  route,  issue.  Indorsed  on  the 
bill  appears  the  following : 

"  I  hereby  recommend  that  a  writ  of  injunction  issue  in 
accordance  with  the  prayer  of  the  within  bill  of  complaint, 
without  notice,  upon  complainant  filing  bond  in  the  penal 
sum  of  one  thousand  dollars  with  sureties  to  be  approved 
by  the  clerk.    Dated  September  9, 1897. 

Hiram  Basbeb, 
Master  in  Chancery. 

Underneath  which  appears  also  the  following :  "  H.  M. 
Shepard,  Judge.     September  10,  1897." 

The  abstract  shows  there  was  an  injunction  bond  signed 
by  complainant,  with  surety  in  the  sum  of  $1,000,  approved 
by  the  clerk,  and  an  appeal  bond  by  appellant  from  *'  inteiv 
locutory  order  of  injunction,"  approved  by  the  clerk  of  the 
Superior  Court  on  September  30, 1897.  The  abstract  shows 
no  further  recitals  of  these  bonds. 

There  does  not  appear  from  the  abstract  or  from  the 
record,  to  have  been  any  order  of  the  court  that  an  injunc- 
tion issue,  or  that  in  fact,  a  writ  of  injunction  was  issued, 
except  as  may  be  inferred  from  the  recommendation  of  the 
master  in  chancery,  and  of  the  judge  above  set  forth,  and 
the  fact  that  the  court  refused  on  motion  of  appellant,  to 
dissolve  "  the  injunction  heretofore  granted;"  and  also  that 
the  court  allowed  an  amendment  to  the  bill  '^without 
prejudice  to  the  injunction  granted  in  this  cause;"  that  on. 
the  18th  day  of  October,  1897,  an  application  of  the  com- 
plainant for  a  rule  upon  the  defendant  in  said  cause,  to  show 
why  he  should  not  be  attached  for  contempt  in  violating 
"the injunction  issued"  was  referred  to  a  master  in  chan- 
cery; and  that  afterward,  on  the  same  day,  the  court 
examined  the  surety  upon  the  injunction  bond  as  to  its 
sufficiency,  and  approved  said  bond  as  to  its  form  and  suf- 
ficiency "  without  prejudice  to  the  injunction  issued  herein." 
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In  the  record  the  clerk  has  given  a  certified  copy  of  the 
injunction  bond,  which  recites,  among  other  things,  that  a 
bill  had  been  filed  by  appellee  against  appellant,  praying 
^^an  iniunction  to  restrain  the  above  named  defendant  from 
soliciting  trade  in  bakery  goods  or  breadstulfs  of  any  per- 
son or  persons  included  in  the  territory  known  to  the  par- 
ties hereto  as  the  Bowmanville  route,  in  the  county  of 
Cook,"  and  that  the  court  had  "  allowed  an  injunction  for 
that  purpose,  according  to  the  prayer  of  said  bill,"  upon 
said  appellee  giving  bond  and  security  as  provided  by  law. 

Said  clerk  also  certified  a  copy  of  a  certain  appeal  bond 
given  by  appellant,  which  recites,  among  other  things,  that 
said  appellee  did  on  the  10th  day  of  September,  1S97,  in  the 
Superior  Court  of  Cook  County,  '*on  an  interlocutory  order 
obtain  an  injunction  against  said  defendant,  Paul  Merkel, 
restraining  him  from  soliciting  the  trade  of  divers  of 
customers  of  the  William  Schmidt  Baking  Company,  the 
complainant,  who  comprise  the  Bowmanville  route,  and  from 
making  sales  of  bakery  goods  or  bread^tuffs.  or  soliciting 
the  trade  of  any  person  included  in  the  territory  known  as 
Bowmanville  route." 

There  is  no  certificate  of  the  clerk  of  the  Superior  Court 
in  the  record,  that  the  transcript  filed  in  this  court  is 
complete,  and  for  aught  that  we  am  tell  there  may  never 
have  been  an  injuction  order,  or  may  be  an  injunction  order 
and  writ,  which  may  or  may  not  be  the  same  as  recited  in 
the  injunction  bond  or  the  appeal  bond,  as  each  bond  recites 
a  different  order. 

As  the  record  contains  neither  order  nor  writ  of  injunc- 
tion, we  are  at  a  loss  to  tell  what,  if  any,  order  was  made  or 
writ  of  injunction  issued  by  the  Superior  Court. 

In  this  class  of  cases  appeals  are,  by  the  statute,  allowed 
from  an  interlocutory  order  or  decree  entered  in  any  suit 
pending  in  any  court  of  this  State,  granting  an  injunction, 
etc.,  to  this  court.  No  appeal  lies  from  an  order  granting 
an  injunction,  except  by  virtue  of  the  statute. 

The  record  should  show  some  order  of  the  court  as  the 
basis  for  an  appeal. 

Vol.  LXXII  I* 
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In  absence  of  an  order  for  injunction  in  the  record  we 
feel  constrained  to  dismiss  the  appeal  in  this  case,  of  the 
court's  own  motion,  which  is  done  accordingly.  Appeal 
dismissed. 


n    242 

^r2  ^242    *'rances  L.  Hobble^  Exeentrix^  etc.,  et  al,  v.  Marianna 
108   »684,  A.  Ogden  et  al. 

1.  Deeds— Con«/nccf ion  of  Terms  Used  tn.— The  words  **  his  heirs  *• 
as  used  in  a  conveyance  of  real  estate  can  neither  be  ignored  nor  treated 
as  words  of  limitation.  Although  they  are  usuaHy-  words  of  limitation, 
yet  they  are  held  to  be  words  of  purchase  when  used  with  the  wo*rd 
*'or"  indicating  substitution,  and  in  reference  to  a  certain  fixed  time  of 
distribution,  as  after  the  termination  of  an  intermediate  estate. 

2.  Real  Pboperty— Fe«^i?iflr  of  Remainders. — When  the  gift  of  a 
r  >mainder  is  made  only  by  direction  to  distribute  in  the  future,  and 
not  by  any  antecedent  words  of  gift,  the  vesting  of  such  remainder  ia 
deferred  to  the  time  of  distribution. 

8.  BiLMBr-Exceptions  to  Rule  Before  Stated,— There  is  a  well  defined 
exception  to  the  general  rule,  viz.,  to  the  effect  that  even  though  there 
be  no  antecedent  words  of  gift  and  no  other  gift  than  in  the  direction 
to  pay  or  distribute  in  the  future,  yet  if  such  distribution  appear  to  be 
postponed  for  the  convenience  of  the  fund  or  property  alone  and  not  at 
all  for  reasons  personal  to  the  donee,  then  the  gift  in  remaindOT  vests  at 
once  and  will  not  be  deferred  until  the  period  of  distribution  arises. 

4.  Words  AND  Phrases— **  JEKa  JETcir*.  "—The  word  "heirs"  in  its 
ordinary  and  general  acceptation  implies  heirs  at  the  time  of  the  ances- 
tor's death;  in  the  strict  and  technical  import,  it  applies  to  the  persona 
appointed  by  law  to  succeed  to  the  estate  in  case  of  intestacy;  and 
when  the  word  occurs  in  a  will  it  will  be  held  to  apply  to  those  who  are 
heirs  of  the  testator  at  his  death  unless  the  intention  of  the  testator  to 
refer  to  those  who  shall  be  his  heirs  at  a  period  subsequent  to  his  death 
is  plainly  manifested  in  the  will. 

5.  Practice— ^y^  Counsel  Must  Indicate  What  he  Expects  to 
Prove^ — Where  exceptions  are  taken  to  the  rulings  of  the  trial  court  in 
sustaining  objections  to  questions  propounded  to  a  witness,  counsel 
must  indicate  to  the  court  what  it  is  proposed  to  show  by  the  answer  to 
such  questions.  Unless  this  is  done  such  rulings  can  not  be  reviewed  for 
error. 

Bill,  for  the  construction  of  a  deed.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  A  filmed.  Opinion  filed 
December  16,  1897. 
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Statement  of  the  Case. 

The  questions  presented  in  this  case  relate  to  the  con- 
struction of  the  terms  of  a  deed  made  in  the  year  1853,  by 
Albert  G.  Hobbie  and  Eleanor  O.  Hobbie,  conveying  certain 
real  property  in  the  city  of  Chicago  to  William  B.  Ogden, 
in  trust,  for  the  purposes  and  upon  the  trusts  in  the  deed 
set  forth.    The  deed  is  substantially  as  follows : 

Made  the  21st  day  of  May,  1853,  between  Albert  G. 
Hobbie  and  Eleanor  O.  Hobbie,  and  William  B.  Ogden, 
trustee,  witnesseth :  Whereas  a  decree  of  divorce  between 
Albert  G.  Hobbie  and  Eleanor  O.  Hobbie  has  this  day  been 
entered  in  the  Cook  County  Court  of  Common  Pleas,  by 
which  it  is  ordered  that  said  Albert  G.  Hobbie  and  Eleanor 
O.  Hobbie  shall  convey  by  deed  to  William  B.  Ogden, 
trustee,  the  premises  hereinafter  described,  now,  there- 
fore, in  pursuance  of  said  decree  and  for  the  purpose  of 
carrying  out  the  same,  and  for  providing  for  the  support 
and  maintenance  of  said  Eleanor  O.  Hobbie  during  her 
natural  life,  and  for  the  support  and  education  of  Lydia 
Harper  Hobbie  and  Orlanda  Reeves  Hobbie,  daughters  of 
said  Eleanor,  the  said  Albert  G.  Hobbie  and  the  said 
Eleanor  O.  Hobbie  do  hereby  grant,  convey,  etc.,  unto 
said  Ogden,  in  trust,  as  hereinafter  stated,  in  fee  simple, 
lots,  etc.,  (describing  certain  lots  situated  in  Chicago,  Cook 
county,  Illinois,)  to  have  and  to  hold  said  premises  unto  the 
said  Ogden  upon  the  folio  wing  trusts  and  conditions,  to  wit : 

First.  To  pay  all  taxes  and  assessments  upon  the  prop- 
erty and  fund  hereby  created,  and  such  reasonable  costs 
and  expenses  as  may  be  necessary  in  the  execution  of  this 
trust,  including  a  reasonable  compensation  to  the  trustees. 

Second.  To  pay  said  Eleanor  O.  Hobbie  the  rents,  issues 
and  profits  of  said  property  for  the  support  of  herself  and 
the  support  and  education  of  her  children,  Lydia  Harper 
Hobbie  and  Orlanda  Beeves  Hobbie,  until  the  sale  of  the 
premises  as  herein  provided. 

Third.  To  sell  said  premises  in  whole  or  in  parcels  at  as 
early  a  period  as  the  same  can  be  done  without  sacrifice, 
upon  the  best  terms  possible,  either  for  cash  or  on  credit^ 
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and  upon  such  sale  to  make  all  such  conveyances  as  may  be 
necessary  to  vest  in  the  purchaser  a  good  and  sufficient  title 
to  the  same. 

Fourth.  To  invest  and  reinvest  from  time  to  time,  the 
fund  so  arising  from  such  sale  by  loaning  the  same  at  the 
highest  rate  of  legal  interest,  such  loans  to  be  secured  upon 
unincumbered  real  estate  of  at  least  double  the  value  of  the 
amount  secured  thereon,  exclusive  of  buildings  and  improve- 
ments thereon. 

Fifth,  The  interest  arising,  either  from  the  credit  given 
on  sales,  or  from  the  loaning  of  the  fund,  to  be  paid  semi- 
annually to  the  said  Eleanor  O.  Hobbie  during  her  natural 
life,  for  the  support  of  herself  and  the  support  and  educa- 
tion of  her  said  two  daughters,  Lydia  and  Orlanda. 

Sixth.  Upon  the  death  of  the  said  Eleanor  O.  Hobbie, 
said  trustee  shall  transfer,  convey,  pay  over  and  deliver  to 
the  said  Albert  G.  Hobbie,  or  his  hejrs,  the  said  trust  fund 
and  the  property,  assets  and  securities  arising  out  of  or 
belonging  to  the  same,  excepting  only  therefrom  the  rents, 
issues,  profits  and  interest  paid  to  the  said  Eleanor  O.  Hob- 
bie, as  hereinbefore  provided,  and  the  costs,  expenses  and 
disbursements  incurred  in  the  execution  of  this  trust. 

And  the  said  Albert  G.  Hobbie  hereby  covenants  with 
said  trustee  that  the  said  premises  are  free  and  clear  from 
all  incumbrance,  and  that  he  is  seized  of  a  perfect,  sure 
and  absolute  title  in  fee  simple,  and  has  full  power  to  convey 
the  same,  and  the  said  premises  against  any  person  lawfully 
claiming  or  to  claim  the  same  he  will  forever  warrant  and 
defend. 

And  the  said  William  B.Ogden,  as  aforesaid  trustee,  hereby 
covenants  and  agrees  to  accept  this  trust,  and  to  well  and 
faithfully  perform,  fulfill  and  execute  all  and  singular  the 
trusts  hereinbefore  declared,  according  to  the  tenor  and 
effect,  true  intent  and  meaning  thereof. 

In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

(Signed)  Albert  G.  Hobbie,  [Seal.] 
Eleanor  O.  Hobbie,  [Seal.] 
W.  B.  Odoen.  [Seal.] 
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On  August  29,  1855,  after  the  decree  of  divorce  and  the 
making  of  the  said  deed,  Albert  G.  Hobbie  intermarried 
with  Frances  L.  Hobbie,  and  a  few  years  later  Eleanor  O. 
Hobbie  intermarried  with  Leander  Bead. 

Three  children  were  born  of  the  marriage  of  Albert  6. 
Hobbie  and  Eleanor  O.  Hobbie,  viz.:  William  M.  Hobbie, 
Lydia  Harper  Hobbie  and  Orlanda  Eeeves  Hobbie;  and  two 
children  were  born  of  the  marriage  of  Albert  G.  Hobbie  and 
Frances  L.  Hobbie,  viz.:  Isaac  E.  Hobbie  and  Walter  S» 
Hobbie.  On  May  13,  1868,  Albert  G.  Hobbie  died  testate, 
leaving  him  surviving  his  widow  and  the  five  children  above 
named.  About  the  year  1865,  Ogden,  as  trustee,  sold  the 
realty  conveye<l  to  him  by  the  deed  above  set  forth,  to 
Leander  Head,  husband  of  Eleanor  O.  Bead,  for  the  sum  of 
$20,000.    In  1877  Ogden  died  testate. 

On  the  11th  of  April,  1879,  the  sum  of  nine  thousand  dol- 
lars was  paid  by  the  executrix  and  trustees  of  the  will  of 
William  B.  Ogden,  to  Eleanor  O.  Bead,  and  a  release  was 
executed,  reciting  such  payment  as  consideration,  by  Eleanor 
O.  Bead  and  husband,  Lydia  Harper  Cone,  formerly  Lydia 
Harper  Hobbie,  and  Orlanda  Beeves  Brown,  formerly 
Orlanda  Beeves  Hobbie,  which  release  is  as  follows: 

"  In  consideration  of  nine  thousand  (9,000)  dollars  to  us 
in  hand  paid,  and  other  good  and  valuable  considerations 
to  us  and  each  of  us  moving,  we,  Eleanor  O.  Bead,  hereto- 
fore Eleanor  O.  Hobbie,  and  Leander  Bead,  her  husband, 
and  Lydia  Harper  Cone,  and  Orlanda  Beeves  Brown, 
daughters  of  said  Eleanor  O.  Bead,  do  hereby  release  and 
discharge  Marianna  A.  Ogden,  Edwin  H.  Sheldon,  Andrew 
H.  Green,  William  O.  Wheeler  and  William  E.  Strqng,  exec- 
utors and  trustees  under  the  last  will  and  testament  of 
William  B.  Ogden,  deceased,  and  also  the  heirs,  devisees 
and  personal  representatives  of  said  William  B.  Ogden, 
deceased,  from  all  and  every  claim  and  demand  of  every 
nature  and  kind,  and  from  all  liability  to  us  or  either  of  us, 
in  any  manner  or  way,  by  reason  of  said  William  B.  Ogden 
being  the  trustee  in  a  certain  deed  of  trust  bearing  date 
the  21st  day  of  May,  A.  D.  1853,  between  Albert  G.  Hobbie 
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and  Eleanor  O.  Hobbie,  party  of  the  first  part,  and  tbe  said 
William  B.  Ogden,  party  of  the  second  part,  or  by  reason 
of  any  money  or  security  in  any  way  controlled  by  said 
Ogden,  or  passing  into  or  through  his  hands  as  such  trustee; 
the  said  trust  created  by  said  instrument  having  been  fully 
and  entirely  discharged  to  the  satisfaction  of  the  parties 
hereto,  who  have  thereupon,  as  aforesaid,  released  and  dis- 
charged, and  do  hereby  release  and  discharge,  all  liability 
or  obligation  to  them,  in  any  manner  or  way,  further  releas- 
ing all  the  said  parties  hereinbefore  mentioned  from  any  and 
all  liability  of  any  nature  or  kind  to  us,  or  either  of  us,  for 
any  matter  or  thing  whatsoever. 

In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  11th  day  of  April,  A.  D.  1879. 

(Signed)  Eleanob  O.  Eead,  [Seal.] 

Leander  Head,  [Seal.] 

Lydia  Harper  Cone,  [Seal.] 

Orlanda  Reeves  Brown.     [Seal.] 

Acknowledged  and  witnessed  before  C.  H.  Ferry." 

Just  what  amount  of  interest  arising  from  the  trust  fund 
had  been  paid  to  Eleanor  O.  Eead  prior  to  the  dat'C  of  this 
release,  is  a  matter  of  uncertainty.  It  does,  however, 
appear  that  the  sum  of  $1,809.11  was  paid  to  her  on  account 
of  said  trust  in  the  year  1875. 

Frances  L.  Hobbie,  the  widow  of  Albert  G.  Hobbie,  is 
now  sole  executrix  of  his  last  will.  Marianna  A.  Ogden, 
William  A.  Wheeler  and  Andrew  H.  Green  are  executrix 
and  trustees  of  the  last  will  of  William  B.  Ogden. 

The  conflict  of  interests  arises  in  the  construction  to  be 
put  upon  the  sixth  item  or  clause  in  the  trust  provisions  of 
the  deed  before  set  forth,  and  relates  to  the  disposition  of 
the  remainder  after  the  life  interest  of  Eleanor  O.  Read, 
now  deceased. 

By  her  bill,  filed  in  the  Circuit  Court  of  Cook  County, 
Frances  L.  Hobbie,  as  executrix  of  the  will  of  Albert  G. 
Hobbie,  prays  an  accounting  by  the  executrix  and  trustees 
of  the  will  of  William  B.  Ogden,  the  trustee  in  said  deed; 
and  by  her  cross-bill  in  the  same  cause,  Lydia  Harper  Cone, 
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formerly  Lydia  Harper  Hobbie,  also  prays  for  an  account- 
ing by  said  executrix  and  trustees  of  the  will  of  Ogden,  as 
to  her  alleged  interest  in  the  trust  fund,  and  that  they  may 
be  decreed  to  pay  over  to  her  one-third  part  of  said  trust 
fund,  with  interest,  etc.  The  answers  of  the  executrix  and 
trustees  of  the  will  of  William  6.  Ogden  to  both  bill  and 
cross-bill,  deny  any  right  in  complainant  or  cross-complain- 
ant to  any  of  the  relief  prayed,  and  set  up  as  against  the 
equities  of  Lydia  Harper  Cone  the  release  heretofore 
described.  Hearing  was  had  in  the  Circuit  Court  upon  bill 
and  cross-bill,  answers  and  replications  thereto,  and  a  decree 
entered  dismissing  both  bill  and  cross-bill  for  want  of  equity. 
From  that  decree  this  appeal  is  prosecuted  by  complainant 
and  cross-complainant. 

William  R.  Hitntsb,  attorney  for  appellant  Frances  L. 
Hobbie;  Marvik  Blanch ard,  of  counsel. 

The  law  favors  the  vesting  of  estates,  and  will  construe 
the  terms  of  an  instrument  as  creating  a  vested  interest  if 
possible.  Ducker  v.  Bumham,  146  HI.  22;  Scofield  v. 
Olcott,  120  HI.  362;  Kellett  v.  Shepard,  139  HI.  433;.  4 
Kent,  208. 

The  law  presumes  the  words  of  postponement  relate  to 
the  enjoyment  of  the  remainder  rather  than  to  the  vesting 
thereof,  and  the  intent  to  postpone  the  vesting  of  the  estate 
must  be  clear  and  manifest.  Ducker  v.  Burnham,  146  111. 
22;  Heilman  v.  Heilraan,  129  Ind.  59. 

"  A  remainder  is  vested  in  interest  where  a  person  is  in 
being  and  ascertained,  who  will,  if  he  lives,  have  an  abso- 
lute and  immediate  right  to  the  possession  of  the  land  upon 
the  ceasing  or  failure  of  all  the  preceding  estates,  provided 
the  estate  limited  to  him  by  the  remainder  shall  so  long 
last."    Hawley  v.  James,  5  Paige  (N.  Y.)  466. 

Pence  &  Carpenter,  attorneys  for  appellant  Lydia  Har- 
per Cone,  contended  that  the  words  ''or  his  heirs,"  are 
technically  words  of  limitation,  but  in  this  case  they  are 
used  as  words  of  purchase,  and  always  have  that  operation 
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when  it  sufficiently  appears  that  the  term  is  used  to  desig- 
nate a  particular  person  or  a  class  of  persons  who  may 
stand  in  that  relation  at  the  happening  of  a  certain  event, 
or  at  a  certain  period.  No  one  can  have  heirs  while  living, 
and  the  word  "  or,"  therefore,  as  here  used,  indicates  substi- 
tution, and  the  payment  or  distribution  is  to  be  made  upon 
the  termination  of  the  immediate  estate — that  is,  upon  the 
determination  of  the  estate  of  the  divorced  wife  bj^  her 
death;  and  that  the  estate  then  became  vested  for  the  first 
time  upon  the  death  of  Eleanor  O.  Hobbie,  and  that  the. 
persons  who  were  to  take  are  such  persons  as  would  be 
the  heirs  at  law  of  Albert  G.  Hobbie,  and  who  were  living 
at  the  time  the  estate  became  vested,  which  is  the  time  of  dis- 
tribution. The  word  "heirs"  in  this  connection  is  simply 
deacrvptio  personarum  and  is  not  a  word  of  limitation. 
Ebey  v.  Adams,  135  IlL  80;  Salisbury  v.  Petty,  3  Hare,  S^\ 
Girdlestone  v.  Doe,  2  Sim.  225;  Rob  v.  Belt,  12  B.  Mon. 
(Ky.)  643;  Wren  v.  Hynes'  Adm.,  2  Mete.  (Ky.)  129;  In  re 
Porter's  Trust,  4  Kay  &  J.  188;  Cripchase  v.  Simpson, 
16  Sim.  485;  Crooke  v.  De  Vandes,  9  Ves.  199;  Montague  v. 
Nucella,  1  Russ.  165;  Gittings  v.  McDermott,  2  Mji. 
&  K.  69;  Blundell  v.  Chapman,  33  Beav.  648;  Penley  v. 
Penley,  12  Beav.  547;  Jacobs  v.  Jacobs,  16  Beav.  557; 
Finlason  v.  Tatlock,  L.  R.,  9  Eq,  258;  Timmins  v.  Stack- 
house,  27  Beav.  434;  1  Jarman  on  Wills  (Bigelow's  Ed.), 
p.  516;  Butler  v.  Bushnell,  3  Myl.  &  K.  232. 

The  principle  distinguishing  a  cojQtingent  f  rom  a  vested 
estate  in  personal  property  is  this :  That  where  there  is  a 
present  or  immediate  gift  and  the  payment  is  postponed  to 
some  future  day,  then  such  gift  is  vested;  but  where  there 
is  no  gift  except  in  the  directions  to  pay  over  or  divide 
the  estate,  then  such  gift  becomes  vested  only  upon  the 
happening  of  the  event  upon  which  the  estate  is  to  be  dis- 
tributed. 

The  subject-matter  in  controversy  is  personal  property^. 
Land  devised  to  be  sold  and  the  proceeds  distributed,  is  a 
devise  of  the  proceeds  and  not  of  the  land.  Ebey  v.  Adams, 
185  111.  80;  Crerar  v.  Williams,  145  III.  640;  Baker  v. 
Copenbarger,  15  111.  103;  Jennings  v.  Smith,  29  111.  116. 


First  District — Ociober  Term,  1897.      249 

Hobble  V.  Ogden. 

The  doctrine  is  that  every  person  claiming  property 
under  an  instrument  directing  its  conversion^  must  take  it 
in  the  character  which  that  instrument  has  imposed  upon  it^ 
and  its  subsequent  devolution  and  disposition  will  be  gov- 
erned by  the  rules  applicable  to  that  species  of  property. 
Strode  v.  McCormick,  168  111.  146. 

A  present  interest  only  passes  by  deed,  discharge  or 
release,  unless  a  future  or  contingent  interest  is  expressly 
mentioned  in  the  instrument  and  is  sought  thereby  to  be 
transferred,  controlled,  disposed  of  or  released.  Rich  v. 
Lord,  18  Pick.  322;  Glover  v.  Condell,  163  111.  666;  Striker 
V.  Mott,  28  N.  Y.  82. 

Wilson,  Moore  &  MoIlvaiste,  attorneys  for  appellees. 

"  Ordinarily,  the  words  *  heirs,'  or  '  heirs  at  law,'  are 
used  to  designate  those  persons  who  answer  this  description 
at  the  death  of  the  testator.  The  word  ^  heir,'  in  its  strict 
and  technical  import,  applies  to  the  person  or  persons  ap- 
pointed by  law  to  succeed  to  the  estate  in  case  of  intestacy. 
Kellett  V.  Shepard,  139  111.  433;  2  Black.  Com.  201;  Eaw- 
son  V.  Rawson,  62  111.  62.  Hence,  where  the  word  occurs 
in  a  will,  it  will  be  held  to  apply  to  those  who  are  heirs  of 
the  testator  at  his  death  unless  the  intention  of  the  testator 
to  refer  to  those  who  shall  be  his  heirs  at  a  period  subse- 
quent to  his  death,  is  plainly  manifested  in  the  will.  This 
construction  or  definition  is  not  changed  by  the  fact  that  a 
life  estate  may  precede  the  bequest  to  the  heirs  at  law,  nor 
by  the  circumstances  that  the  bequest  to  the  heirs  is  con- 
tingent on  an  event  that  may,  or  may  not  happen.  2  Jarm. 
on  Wills,  672,  R.  &  T.  6th  Am.  Ed.;  2  Wms.  on  Ex'rs, 
1211,  6th  Am.  Ed. 

A  direction  that  personal  property  shall  be  divided  at 
the  expiration  of  an  estate  for  life  creates  a  vested  interest. 
Mc Arthur  v.  Scott,  113  U.  S.  380;  Shattuck  v.  Stedman,  2 
Pick.  467;  Hallifax  v.  Wilson,  16  Ves.  168;  In  re  Bennett's 
Trust,  3  K.  &  J.  280;  Strother  v.  Button,  1  DeG.  &  Jones  676. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 
In  order  to  pass  upon  the  rights  of  complainant  and  cross-' 
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complainant,  as  disclosed  by  bill  and  cross-bill  respectively, 
it  becomes  necessary  to  determine  in  whom  and  when  the 
remainder  of  the  trust  fund  vested  by  the  terms  of  the  sixth 
clause  of  the  trust  provisions.  The  sixth  clause  provides 
that  "Upon  the  death  of  the  said  Eleanor  O.  Hobbie,  said 
trustee  shall  transfer,  convey,  pay  over  and  deliver  to  the 
said  Albert  G.  Hobbie,  or  his  heirs,  the  said  trust  fund,"  etc. 

The  alleged  rights  of  Frances  L.  Hobbie,  as  executrix  of 
the  will  of  Albert  G.  Hobbie,  rest  upon  the  proposition 
that  by  the  terms  of  this  sixth  clause  the  remainder  in  the 
fund,  subject  to  the  life  use  of  Eleanor  O.  Hobbie,  at  once 
vested  in  Albert  G.  Hobbie  upon  the  delivery  of  the  deed,  and 
theref or6  was  disposed  of  by  general  devise  ( including  all 
his  property )  in  his  last  will.  To  test  the  correctness  of 
this  proposition,  it  is  necessary  to  determine  the  effect  to  be 
given  to  the  words  "or  his  heirs"  in  the  gift  or  grant  of 
the  remainder ;  and  to  sustain  the  proposition,  it  would  be 
necessary  to  give  no  effect  whatever  to  the  Avords  "  or  his 
heirs,"  or  to  give  them  the  effect  of  words  of  limitation  only. 

We  think  the  authorities,  both  in  this  State  and  else- 
where,  clearly  settle  that  the  words  can  neither  be  ignored 
nor  treated  as  words  of  limitation.  Although  the  words 
"  heirs"  and  "  his  heirs"  are  usually  words  of  limitation, 
yet  they  are  held  to  be  words  of  purchase  when  used  as 
here,  with  the  word  "  or,"  indicating  substitution,  and  in 
reference  to  a  future  fixed  time  of  payment  or  distribution, 
as  after  the  termination  of  an  intermediate  estate.  Ebey  v. 
Adams,  135  III.  80. 

In  the  case  cited  the  question  arose  upon  the  use  of  the 
words  "  or  their  heirs  "  in  a  devise.  The  provision  of  one 
clause  of  the  will  was  that  "  upon  the  death  or  remarriage 
of  my  wife,  it  is  my  will  and  I  so  direct,  that  all  my  estate, 
etc.,  shall  be  sold  on  terms,  etc.,  and  from  the  proceeds  they 
(executors)  will  pay  (certain  legacies)  and  the  balance  of 
my  estate  my  executors  are  hereby  directed  to  distribute 
among  my  children,  or  their  heirs,  to  wit  ( naming  children), 
etc.  The  court  in  construing  the  words  "  or  their  heirs  " 
say :    "  The  direction,  it  will  be  observed,  is  to  distribute 
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the  residue  of  the  proceeds  of  the  testator^s  estate  among  his 
children  or  their  heirs.  *  *  ♦  The  words  'heir'  or 
*  their  heirs'  are  technically  words  of  limitation ;  but  in  this 
and  other  cases  they  are  nsed  as  words  of  purchase,  and 
always  have  that  operation  when  it  sufficiently  appears  that 
the  term  is  used  to  designate  a  particular  person  or  particular 
persons,  who  may  stand  in  that  relation  at  the  happening  of 
a  certain  event,  or  at  a  certain  period,  and  not  to  the  whole 
line  of  heirs  in  succession.''  Quoting  from  Redfield  on 
Wills,  the  opinion  says :  "  The  cases  where  the  word  *  or ' 
being  interposed  between  the  names  of  the  first  devisee  or 
legatee,  and  his  heirs,  has  been  held  to  indicate  the  intention 
of  substituting  the  latter  in  place  of  the  ancestor,  are 
numerous,  and  being  more  recent,  as  a  general  thing,  and 
more  in  consonance  with  the  words  used,  must  be  regarded 
as  defining  the  most  reliable  rule."  1  Redfield  on  Law  of 
Wills,  486.  The  opinion  cites  as  supporting  this  construc- 
tion, 1  Jarman  on  Wills,  614r-621;  Salisbury  v.  Petty,  8 
Hare,  86;  Girdlestone  v.  Doe,  2  Sim.  225;  Gittings  v. 
McDermot,  2  M.  &  K.  69;  Price  v.  Lockley,  6  Beav.  180; 
Doody  V.  Higgins,  9  Hare  App.  31;  In  re  Craven,  23  Beav. 
333;  Rob  v.  Belt,  12  B.  Mon.  643;  Wren  v.  Hynes'  Adm.,  2 
Mete.  (Ky.)  129. 

We  conclude,  therefore,  that  the  words  "  or  his  heirs  "  as 
used  in  this  deed,  are  words  of  purchase,  and  not  words  of 
limitation.  In  reaching  this  conclusion  we  necessarily  hold 
that  the  gift  of  the  remainder  was  an  alternative  or  substitu- 
tional gift.  That  the  language  of  the  deed  is,  in  effect,  as  if 
if  had  directed  in  terms  that  the  trustee  pay  the  remainder, 
after  the  death  of  Eleanor  O.  Hobbie,  to  Albert  G.  Hobbie, 
if  he  be  then  living,  or,  in  the  event  of  his  death  before  the 
death  of  Eleanor,  then  to  his  heirs.  That  such  alternative 
or  substitutional  gift  of  a  remainder  may  be  made  by  deed 
as  well  as  by  will,  is  settled  in  City  of  Peoria  v.  Darst, 
101  111.  609,  wherein  the  court  in  construing  a  deed,  quote 
from  Dunwoodie  v.  Reed,  3  Serg.  &  R.  452,  as  follows : 
"But  two  or  more  several  contingent  remainders  in  fee 
may  be  limited,  the  one  to  be  substituted  for  the  other, 
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instead  of  being  dependent  and  to  take  effect  in  succession." 
Oar  consideration  thus  far  disposes  only  of  the  alleged 
rights  of  Frances  L.  Hobbie,  as  executrix,  by  the  determi- 
nation that  the  gift  of  the  remainder  was,  as  to  Albert  G. 
Hobbie  and  his  heirs,  a  substitutional  gift,  and  hence  con- 
tingent, and  that  no  title  to  the  remainder  vested  in  Albert 
G.  Hobbie  prior  to  his  death,  and  hence  no  rights  could 
have  accrued  to  his  executrix  under  his  will. 

It  being  determined  that  the  heirs  of  Albert  G.  Hobbie 
were  by  his  death  substituted  for  him  as  takers  of  the 
remainder  and  by  purchase  under  the  deed,  the  question 
now  arises,  did  the  remainder  vest  in  those  who  were  his 
heirs  at  the  time  of  his  death  eo  instantly  or  was  the  remain- 
der yet  contingent  as  to  such  heirs,  i,  ^.,  contingent  as  to 
each  heir  upon  his  or  her  survival  beyond  the  intermediate 
estate.  In  other  words,  did  the  remainder  vest  in  such  as 
were  heirs  of  Hobbie  at  his  death,  or  in  such  only  as  could 
come  under  the  designation  "his  heirs"  living  when  the 
period  of  distribution  arrived. 

The  deed  here  disposes  of  the  remainder  by  words  of  dis- 
tribution only,  that  is  to  say,  it  contains  no  antecedent 
words  of  gift,  and  the  gift  of  the  remainder  is  effected  only 
by  the  direction  to  distribute  upon  the  termination  of  the 
intermediate  estate. 

It  is  well  settled,  as  a  general  rule,  that  where  the  gift  of 
a  remainder  is  made  only  by  direction  to  distribute  in  future 
and  not  by  any  antecedent  words  of  gift,  the  vesting  of  such 
remainder  is  deferred  to  the  time  of  •  distribution.  The 
leading  case  announcing  this  rule  is  that  of  Leake  v.  Bobin- 
son,  2  Mer.  363,  quoted  from  with  approval  in  Blatchford  v. 
Newberry,  99  111.  45,  and  McCartney  v.  Osburn,  118  111. 
403,  which  latter  case  was  followed  by  Kingman  v.  Harmon, 
131  111.  171. 

But  there  is  a  well  defined  exception  to  this  general  rule, 
viz.:  To  the  effect  that  even  though  there  be  no  antecedent 
words  of  gift,  and  no  other  gift  than  in  the  direction  to  pay 
or  distribute  in  future^  yet  if  such  payment  or  distribution 
appear  to  be  postponed  for  the  convenience  of  the  fund  or 
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property  alone,  and  not  at  all  for  reasons  personal  to  the 
donee,  then  the  gift  in  remainder  vests  at  once,  and  the 
vesting  will  not  be  deferred  until  the  period  of  distribution' 
arrives.    Scofield  v.  Olcott,  120  111.  362. 

In  this  case  Mr.  Justice  Magrader,  delivering  the  opinion 
of  the  court,  says :  "But  even  though  there  be  no  other 
gift  than  in  the  direction  to  pay  or  distribute  in  future^  yet 
if  such  payment  or  distribution  appear  to  be  postponed  for 
the  convenience  of  the  fund  or  property,  as  when  the  future 
gift  is  postponed  to  let  in  some  other  interest,  for  instance, 
if  there  is  a  prior  gift  for  life,  or  a  bequest  to  trustee  to  pay 
debts,  and  a  direction  to  pay  upon  the  decease  of  the  legatee 
for  life,  or  after  payment  of  the  debts,  the  gift  in  remainder 
vests  at  once,  and  will  not  be  deferred  until  the  period  in 
question.  But  where  the  payment  is  deferred  for  reasons 
personal  to  the  legatee,  the  gift  will  not  vest  till  the 
appointed  time.  2  Jarman  on  Wills  (R.  &;  T.'s  Ed.),  458; 
Theobold's  Law  of  Wills,  412.  Thus,  a  gift  to  a  person,  if 
or  when  he  shall  attain  a  certain  age,  will  not  vest  until  the 
age  is  attained.  Idem.  In  other  words,  if  the  reason  for 
the  postponement  is  the  position  of  the  fund,  the  bequest 
in  remainder  vests  at  once;  but  if  it  is  the  position  of  the 
legatee,  the  remainder  is  contingent.  In  re  Bennett's  Trusts, 
3  Kay  &  J.  280."  Bee  also  Ducker  v.  Burnham,  146  III. 
9;  Carper  v.  Growl,  149  111.  466. 

We  have  seen  that  the  gift  of  the  remainder  in  this 
deed  is  affected  only  by  the  direction  for  distribution  in 
futuroy  and  hence  that  it  would  fall  within  the  general  rule; 
unless,  by  reason  of  the  purpose  of  the  postponement  of  the 
distribution,  it  falls  within  the  exception  to  the  rule  which 
has  been  noted.  It  remains  then  to  determine  whether  the 
postponement  here  was  solely  for  the  convenience  of  the 
fund,  or  as  well  for  reasons  personal  to  the  donees. 

That  the  primary  purpose  of  postponement  was  for  the 
convenience  of  the  fund,  is  apparent.  The  deed  was  made 
to  comply  with  the  command  of  the  court,  expressed  in  its 
decree,  and  for  the  purpose  of  providing  for  the  support  and 
maintenance  of  Eleanor  O.  Hobbie  during  her  natural  life, 
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and  the  support  and  education  of  her  daughters.  The 
postponement  of  distribution  and  the  precise  limit  of  the 
postponement  is  fixed  by  this  primary  purpose  of  the  deed, 
viz.,  to  create  an  intermediate  estate  during  the  lifetime  of 
Eleanor  O.  Hobbie,  and  that  is  to  say,  that  it  was  a  post- 
ponement for  the  convenience  of  the  estate  or  fund.  This 
much  may  be  gathered  with  certainty  from  the  recitals  of 
the  deed,  but  the  further  question  must  be  answered — was 
there  not  coupled  with  this  primary  purpose  of  postpone- 
ment, another  purpose,  viz.,  a  purpose  to  postpone  the  dis- 
tribution in  contemplation  of  the  survivorship  of  such  of 
those  who  might  be  heirs  of  Albert  G.  Hobbie  at  his  death 
if  he  predeceased  Eleanor,  as  should  outlive  the  intermedi- 
ate estate  and  be  living  at  the  period  of  distribution — that 
is  to  say,  a  purpose  to  postpone  distribution  for  reasons  per- 
sonal to  the  donee? 

There  are  no  words  contained  in  the  deed  which  directly 
indicate  any  such  purpose.  The  words  "  his  heirs  "  are  not 
coupled  with  any  limitation,  such  as  "  then  surviving,"  or 
"  then  living."  The  word  "  heirs  "  in  its  ordinary  and  gen- 
eral acceptation,  implies  heirs  at  the  time  of  the  ancestor's 
death.  Kellett  v.  Shepard,  139  111.  433;  Minot  v.  Tappan, 
122  Mass.  635;  Dove  v.  Torr,  128  Mass.  38. 

In  the  former  case,  Kellett  v.  Shepard,  the  court  say : 
"  Ordinarily,  the  words  '  heirs '  or  '  heirs  at  law,'  are  used 
to  designate  those  persons  who  answer  this  description  at 
the  death  of  the  testator.  The  word  ^  heirs,'  in  its  strict  and 
technical  import,  applies  to  the  person  or  persons  appointed 
by  law  to  succeed  to  the  estate  in  case  of  intestacy.  2 
Blackstone  Com.  201;  Rawson  v.  Rawson  52  111.  62. 
Hence,  where  the  word  occurs  in  a  will,  it  will  be  held  to 
apply  to  those  who  are  heirs  of  the  testator  at  his  death, 
unless  the  intention  of  the  testator  to  refer  to  those  who 
shall  be  his  heirs  at  a  period  subsequent  to  his  death  is 
plainly  manifested  in  the  will.  This  construction  or  defi- 
nition is  not  changed  by  the  fact  that  a  life  estate  may  pre- 
cede the  bequest  to  the  heirs  at  law,  nor  by  the  circum- 
stance that  the  bequest  to  the  heirs  is  contingent  on  an 
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event  that  may  or  may  not  happen.  2  Jarman  on  Wills, 
672,  R  &  T.  5th  Am.  Ed.;  2  Williams  on  Ex'rs,  1211,  6th 
Am.  Ed." 

In  Minot  v.  Tappan,  supra^  the  court  say :  "  The  general 
rule  is  well  settled  that  a  bequest  or  devise  to  the  '  heirs '  or 
the  ^  heirs  at  law '  of  a  testator  will  be  construed  as  refer- 
ring to  those  who  are  such  at  the  time  of  the  testator^s 
death,  unless  a  different  intent  is  plainly  manifested  by  the 
will.  We  are  unable  to  find  in  this  will  any  decisive  indi- 
cations that  the  testator  in  the  clause  we  are  considering, 
intended  by  his  '  heirs  at  law '  those  who  should  be  such  at 
the  death  of  his  son  George,  without  issue.  There  are  no 
words  of  contingency  such  as  '  if  they  shall  be  living  at  his 
death,'  or  ^  to  such  of  my  heirs  as  shall  be  then  living,' 
which  would  naturally  be  used  if  the  intention  were  to 
limit  the  devise  or  bequest  to  such  of  the  daaa  as  should  be 
then  living.     ♦     ♦     ♦ 

The  fact  that  the  clause  in  question  contains  a  direction 
that  the  trustees  are,  in  default  of  issue  of  George,  to  ^  con- 
vey and  transfer  the  same  to  my  heirs  at  law,'  has  bat  little 
significance  to  show  the  intention  of  the  testator,  becausQ, 
upon  either  construction,  such  a  direction  is  necessary  or 
suitable,  in  order  to  terminate  the  trust  estate  and  convert 
the  equitable  estates  of  the  heirs  at  law  into  legal  estates. 
In  this  case,  the  clause  to  be  construed  provided  for  an 
intermediate  life  use,  during  the  life  of  the  testator's  son 
George,  and  (with  other  provisions)  that  in  default  of  any 
such  child  or  children  (of  George)  or  issue  (of  any  such 
child)  then  living,  then  in  trust  to  convey  and  transfer  the 
same  to  my  heirs  at  law,"  etc. 

But  it  is  contended  that  where  a  gift  of  remainder  is 
made  by  words  directing  a  distribution  in  futuro^  and  a 
class  is  designed  as  donees,  none  can  be  permitted  to  take  ex- 
cept such  as  are  in  esse  and  of  the  class  at  the  time  of  distri- 
bution; and  it  is  argued  that  the  words  '^  his  heirs"  designate 
a  class,  and  hence  come  within  the  rule.  In  support  of  this 
contention  counsel  cite  Handberry  v.  Doolittle,  38  111.  202; 
McCartney  v.  Osbum,  118  111.417;  Ebey  v.  Adams,  135  111. 
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80;  Strode  v.  McCormick,  158  111.  142;  Sears  v.  Russell*  8 
Gray,  86. 

We  examine  the  cases  cited  to  learn  whether  the  effect  of 
these  decisions  is  to  hold  that  the  use  of  a  word  designating 
a  class  in  the  instances  given,  is  of  itself  conclusive  of  a  con- 
templation of  survivorship,  and  hence  of  a  reason  of  post- 
ponement personal  to  the  donee;  or  whether,  under  the  facts 
of  each  case  some  special  reason  is  found  for  holding  the  use 
of  such  a  word  to  have  there  indicated  such  purpose. 

In  the  case  of  Handberry  v.  Doolittle,  svpraj  there  was  a 
devise  of  one-fourth  of  the  estate  to  a  brother,  A.;  one-fourth 
to  a  brother,  G.;  one-fourth  to  the  children  (naming  them) 
of  a  brother,  I.,  and  one-fourth  to  "  the  children  "  (not  nam- 
ing them)  of  a  brother  R.  There  was  no  intermediate  estate 
for  life  devised.  The  will  provided  specifically  as  to  the 
children  of  R.,  that  they  "  shall  likewise  take  by  survivor- 
ship from  each  other."  It  will  therefore  be  perceived  that 
the  question  here  occurring  could  not  have  arisen  in  that 
case.  The  only  effect  of  the  decision  there  was  to  hold  that 
a  child  of  R.,  born  after  the  death  of  the  testator,  took  an 
interest.  And  as  to  that  the  court  say :  "  But  apart  from 
this  rule  of  construction,  there  is  a  peculiarity  in  the 
phraseology  of  the  will,  which  indicates  it  to  have  been  the 
clear  intent  of  the  testator  to  include  anv  after-born  chil- 
dren  of  his  brother  Rawley.  In  providing  for  the  children 
of  his  deceased  brother  Irwin,  he  devises  to  them  by  their 
proper  names  instead  of  describing  them  merely  as  children 
of  his  brother.  But  as  his  brother  Rawley  was  still  living 
and  might  have  more  children,  instead  of  devising  to  them 
by  their  proper  names,  he  simply  devises  to  them  as  a  class, 
using  the  generic  term,  children.  Why  this  difference  in 
the  two  cases,  unless  he  had  in  view  the  possible  after-born 
children  of  Rawley  ? " 

In  McCartney  v.  Osburn,  stipra,  the  cause  of  the  will  in 
controversy  expressly  provided  for  division  between  "  the 
heirs  of  the  said  Henrietta  that  may  be  living  at  the  time 
Of  said  division." 

In  Ebey  v.  Adams,  supray  the  direction  was  to  distribute 
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the  remainder  among  bis  children,  or  their  heirs,  and  the 
decision  was  that  it  was  an  alternative  or  substitutional 
devise,  and  that  only  such  children  could  take  as  survived 
the  period  of  distribution.  The  words  there  to  be  construed 
were  "  the  children,"  not  the  words  **  or  their  heirs."  And 
"the children"  were  held  to  be  onlv  alternative  takers,  for 
whom  "their  heirs"  might  be  substituted  if  the  children 
did  not  survive  until  the  time  of  distribution.  "  The  chil- 
dren" in  that  case  occupied  precisely  the  position  which 
Albert  O.  Hobbie  occupied  here,  viz.,  the  first  taker  name<l 
with  possibility  of  substitution  of  another  in  the  event  of 
the  death  of  the  first  taker  before  distribution.  The  inter- 
est of  the  children  was  there  held,  as  the  interest  of  Albert 
G.  Hobbie  is  here  held,  to  have  been  contingent.  There 
was  no  occasion  in  that  case  to  pass  upon  the  time  of  the 
vesting  of  interest  in  the  "  heirs  "  who  might  be  substituted 
for  the  children. 

In  Sears  v.  Russell,  supra^  the  court  say :  "  The  rules  of 
construction,  that  the  word  ^heirs'  is  usually  construed 
to  mean  those  who  are  such  at  the  time  of  the  testator^s 
decease,  and  that  estates  created  by  devise  are  to  be  held  to 
be  vested  rather  than  contingent,  must  give  wa}^  to  the  con- 
trolling rule  of  interpretation  that  the  intent  of  the  testator 
is  to  govern,  etc.  *  *  *  The  intent  of  the  testator  in 
making  the  limitation  to  his  beir»  at  law  in  this  clause  of 
the  will,  is  not  left  in  any  doubt.  Jt  is  expressly  declared 
to  be  to  prevent  his  son-in-law  from  inheriting,"  etc.  It 
is  apparent  that  it  was  the  facts  peculiar  to  the  provisions 
of  the  will,  and  not  the  application  of  any  rule  as  to  the  use 
of  a  word  designating  a  class,  which  governed  in  this,  as  in 
the  other  cases. 

The  case  of  Strode  v,  McCormick,  supra^  n  in  .many 
respects  very  nearly  like  the  case  under  consideration. 
There,  as  here,  the  question  arose  from  words  used  in  a  deed 
disposing  of  a  renminder;  and  there,  as  here,  the  deed  was 
made  to  create  an  intermediate  life  estate  for  the  use  of  a 
divorced  wife  of  the  grantor.  In  that  case,  however,  there 
was  not,  as  here,  any  substitutional  gift,  and  the  word  there 

Tok  LXXII  17 


253  Appellate  Courts  of  Illinois. 

Vol.  72.  ]  Hobbie  v.  Ogdem 

to  be  construed  was  '^  children."  The  courts  in  deciding 
that  case,  say : 

^'  There  is  to  be  found  in  the  deed  no  direct  gift  or  grant 
to  the  children  of  the  grantor.  The  deed  simply  directs  the 
trustees  that  at  the  death  of  Mary  B.  Strode  they  shall  sell 
the  lot  and  divide  its  proceeds  equally  among  the  children 
of  the  grantor.  When  the  time  appointed  for  the  sale  and 
distribution  arrived  in  1878,  there  were  only  three  children 
surviving,  and  these  three  children,  and  they  only,  were 
within  the  description  of  those  among  wliom  the  division 
was  to  be  made.  No^one  other  than  a  person  who  could, 
at  the  time  of  the  death  of  Mary  B.  Strode,  predicate  of 
himself  or  herself  that  he  or  she  was  one  of  the  children  of 
James  M.  Strode,  and  issue  of  his  marriage  with  Mary  B. 
Strode,  could  rightfully  claim  anything  under  and  by  virtue 
of  the  deed.  It  appears  from  the  record  that  the  grantor 
in  the  deed  was  a  lawyer,  and  therefore  all  the  stronger  is 
the  presumption  that  would  prevail  without  this  circum- 
stance that  be  knew  full  well  the  names  of  the  children  born 
of  his  marriage,  and  that  when  he  did  not  name  them  or 
make  any  direct  gift  or  grant  to  them,  or  either  of  them, 
either  antecedent  or  subsequent  to  the  direction  of  the 
trustees,  but  simply  directed  the  trustees  at  the  death  of  his 
wife,  to  make  division  of  a  designated  fund  among  his 
'children,'  the  issue  of  his  marriage,  he  contemplated  the 
contingency  of  a  death  or  deaths  before  the  time  of  dis- 
tribution." 

It  seems  then,  that  the  reasoning  of  that  case  is,  that  while 
no  words  appear  which,  considered  of  themselves,  would  be 
absolutely  indicative  of  survivorship,  yet  because  the  word 
is  "children  "  and  because  the  donor  knew  their  names  and 
readily  might,  and  naturally  would«  have  named  them  indi- 
vidually, and  yet  did  not  so  name  them,  therefore  he  did 
have,  and  thereby  expressed,  an  intent  of  survivorship  and 
of  postponement  of  the  gift  of  the  remainder  not  only  until 
tfaie  convenience  of  the  fund  was  served,  by  the  expiration  of 
the  use  of  the  intermediate  estate,  but  as  well  until  it  should 
be  determined  in  the  course  of  natural  events  how  many  of 
the  children  should  survive  their  mother,  his  divorced  wife. 


First  Disteict — October  Term,  1897.      269 

Hobble  ▼.  Ogden. 

The  same  reason  could  hardly  apply  here.  As  we  have 
noted  in  the  case  of  Strode  v.  McOormick,  there  was  no 
element  of  substitutional  gift  as  here.  The  two  times  of 
alleged  vesting  were  there  the  time  of  the  delivery  of  the 
deed  and  the  time  of  the  end  of  the  intermediate  estate. 
And  in  comparison  with  this  deed  they  stand  for  the  time  of 
the  death  of  Albert  G.  Hobbie  (not  the  delivery  of  the 
deed)  and  the  end  of  the  intermediate  estate.  Strode  could 
have  named  his  children  individually  at  the  time  of  the 
making  of  the  deed  had  he  so  desired.  Hobbie  could  not, 
when  this  deed  was  made,  have  named  the  ones  who  would 
be  his  heirs  at  the  time  of  his  death.  The  failure  to  name 
individually  in  the  case  of  the  Strode  deed  is  interpreted  to 
have  been  a  matter  of  choice,  and  to  have  meant  something, 
viz.,  postponement  in  a  contemplation  of  survivorship.  The 
failure  here  to  name  individually  was  not  a  matter  of  choice, 
but  inevitable. 

It  is  not  to  be  disputed  that  the  rule  has  been  frequently 
announced  that  when  a  testator  or  donor  chooses  words 
designating  a  class,  and  the  devise  or  gift  to  them  is  by 
words  of  distribution  infutmro  only,  it  is  therefrom  presumed 
that  the  intent  was  to  devise  or  give  to  such  of  the  class  only 
as  could  predicate  of  themselves  at  the  period  of  distribution 
that  they  are  then  of  the  class.  But  the  reason  of  the  rule 
arises  from  the  choice  of  such  designation  by  testator  or 
donor,  who,  instead  of  naming  individually,  chooses  to  thus 
indicate  a  contemplation  of  survivorship.  This  interpre- 
tation of  the  rale  is  supported  by  the  decision  in  Minot  v. 
Tappan,  mpr€^  where  the  court  say,  "  There  are  no  words 
of  contingency  such  as  '  if  they  shall  be  living  at  his  death, 
or  ^  to  such  of  my  heirs  as  shall  be  then  living/  which  would 
naturally  be  used  if  the  intention  were  to  limit  the  devise  or 
bequest  to  such  of  the  doss  as  should  he  then  livinff.^^  It  is 
also  supported  by  the  language  of  Eellett  v.  Shepard,  supra. 

As  we  do  not  understand  the  cases  above  cited  and 
considered,  to  establish  any  absolute  rule  that  the  use  of 
words  like  the  words  in  question,  indicating  a  class,  is 
conclusive  of  a  postponement  for  reasons  personal  to  the 
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donees,  and  as  we  find  in  the  facts  of  this  case  and  the 
recitals  of  this  deed  no  indication  that  the  postponement  here 
was  for  any  reason  whatever  personal  to  the  donees,  we  hold 
that  the  postponement  was  solely  for  the  convenience  of  the 
fund. 

If  in  thus  seeking  to  discover  the  intent  of  the  donor  as  a 
guide  to  the  conclusiqu  reached,  we  have  followed  methods 
of  construction  usually  applied  to  the  construction  of  wills 
rather  than  of  deeds,  it  yet  remains  true  that  in  so  doing  we 
do  not  at  all  drift  away  from  the  ordinary  and  accepted 
meaning  of  the  words  in  question  by  giving  them  an  artificial 
meaning,  supposed  to  be  more  consonant  with  the  intent  of 
the  dgnor;  but  on  the  contrary,  we  are  here  led  to  the  same 
conclusion  which  would  be  reached  if  the  more  rigid  rules 
of  construction  applicable  to  deeds,  were  followed.  The 
authorities  before  cited  leave  no  ground  to  doubt  that^  the 
established  meaning  of  the  words  ''his  heirs"  is  to  indicate 
those  who  are  heirs  at  the  death  of  the  ancestor.  And 
though  the  rules  applied  here  are  largely  such  as  have  been 
announced  in  and  become  established  through  decisions 
involving  construction  of  wills,  yet  those  rules  may  be  also 
applied  to  the  construction  of  deeds,  as  in  City  of  Peoria  v. 
Darst,  supra^  and  Strode  v.  McCormick,  »upra. 

We  are  of  opinion,  therefore,  that  the  remainder  vested 
upon  the  death  of  Albert  G.  Hobbie  in  such  as  were  then 
his  heirs  at  law,  and  that  such  heirs  then  took  a  present  fixed 
right  of  future  enjoyment,  which  enjoyment  only  was 
deferred  thereafter  until  the  expiration  of  the  life  estate. 
It  follows  that  the  interest  of  Lydia  Harper  Cone  was 
a  vested  interest  at  the  date  of  the  execution  of  the  release 
hereinbefore  set  forth,  to  wit,  on  April  11,  1879. 

It  is  contended  further  by  counsel  for  cross-complainant, 
Lydia  Harper  Cone,  that  even  though  her  interest  in  the 
remainder  of  the  fund  had  become  vested  at  the  time  of  the 
execution  of  the  release,  yet  the  release  ought  not  to  be 
held  to  convey  that  interest,  because  it  does  not  appear  that 
she,  as  cestui  que  trusty  had  full  knowledge  of  all  the  facts 
and  circumstances  of  the  case,  or  knew  at  that  time  what 
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were  her  rights  in  the  trust  fund.  It  is  complained  in  this 
connection  that  the  Circuit  Court  erred  in  excluding  evi- 
dence proffered  to  show  the  circumstances  of  the  settlement 
which  resulted  in  the  executing  of  the  release  in  question. 

Mrs.  Cone,  the  cross-complainant,  testified  that-the  signa- 
ture to  the  release  was  her  signature;  but,  in  answer  to  a 
question  as  to  the  circumstances  of  signing  it,  stated  that 
she  had  no  remembrance  whatever  of  signing  it.  The  only 
testimony  bearing  upon  the  circumstances  of  the  settlement 
which  was  excluded  bv  the  trial  court,  is  that  of  the  wit- 
ness  Charles  H.  Ferry,  who  acted  as  attorney  for  Eleanor 
O.  Read  in  effecting  the  settlement.  Mr.  Whitehouse  acted 
as  attorney  for  the  executrix  and  trustees  of  the  Ogden 
estate.  The  questions  to  which  objections  were  sustained 
were  as  follows : 

^^  Q.  Now,  will  you  tell  the  court,  at  the  time  this  settle- 
ment was  made,  how  much  was  due  from  the  Ogden  estate 
to  Mrs.  Eead  and  Mrs.  Cone  and  Mrs.  Brown,  because  they 
were  all  entitled  to  an  interest  therefrom  for  support  and 
maintenance?  In  1879,  when  this  was  settled,  how  much 
was  due  her  interest  account  ? 

'^  Now,  was  the  question  discussed  between  you  and  Mrs. 
Head  and  Mr.  Whitehouse  as  to  the  amount  that  was  due 
on  account  of  this  fund  2 

*^  Q.  Did  you  hear  a  conversation  with  Mr.  Whitehouse 
and  Mrs.  Bead  as  to  this  purport :  Mr.  Whitehouse  wanted 
Mrs.  Bead  to  take  a  smaller  sum  because  he  said  after  this 
settlement  they  would  have  to  settle  with  the  Hobbie  heirs. 

^^  Q.  What  was  the  conversation  on  that  subject-matter, 
whether  the  fund  or  the  interest  in  the  fund  was  settled  in 
this  negotiation  about  the  fund  itself  ?  Just  state  what  con- 
versation waH  had  between  you  and  Mr.  Whitehouse. 

^'  Q.  What,  if  anything,  was  said  on  the  subject-matter 
of  there  being  still  a  liability  on  the  part  of  the  Ogden 
estate  to  the  heirs  of  Hobbie  ? 

"  Q.  Now,  there  is  a  release  here  purporting  to  be  signed 
by  Mr.  and  Mrs.  Bead,  Mrs.  Cone  and  Mrs.  Brown.  You 
appear  to  have  taken  the  acknowledgment  of  the  parties. 
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Will  you  look  at  that  instrument  and  state  whether  you 
read  over  that  instrument  to  either  Mrs.  Cone  or  Mrs. 
Brown  ? 

"  Q.  Do  you  know  if  they  knew  of  the  contents  of  that 
instrument} 

^^  Q.  Did  you  in  that  negotiation  read  them  to  Mrs.  Cone 
or  Mrs.  Brown  I 

"Q.  Now,  in  the  settlement  between  you  and  Mrs.  Bead 
and  Mr.  Whitehouse  for  the  Ogden  estate,  was  not  the 
amount  ascertained  or  talked  over  what  was  due  from  the 
Ogden  estate  to  Mrs.  Read  from  the  income  of  this  fund } 

"  Q.  Was  it  not  agreed  that  the  amount  due  Mrs.  Read 
from  the  income  of  this  fund  was  greater  than  the  amount 
paid  to  her  ? " 

Exceptions  were  taken  to  the  rulings  of  the  court  in  sus- 
taining objections  to  each  of  these  questions,  but  in  no 
instance  did  counsel  indicate  to  the  court  what  it  was  pro- 
posed to  show  by  answer  to  the  questions.  The  rulings  of 
the  court  can  not,  therefore,  be  reviewed  for  error.  How- 
ard V.  Tedford,  70  111.  App.  660;  Berkowsky  v.  Cahill,  page 
101,  this  volume. 

The  answer  given  by  this  witness  to  another  question 
would  indicate  that  no  talk  was  had  with  Mrs.  Cone  at  that 
time. 

"  Q.  Did  you  have  no  conversation  with  them  (referring 
to  Mrs.  Cone  and  Mrs.  Brown)  about  the  subject-matter  of 
the  settlement — with  either  of  them  ?  ** 

"A.    No." 

Some  testimony  was  excluded  bearing  upon  the  execution 
of  the  release  by  Mrs.  Brown,  which  is  not  material  here, 
not  having  been  connected  with  the  execution  by  Mrs.  Read 
or  Mrs.  Cone. 

William  B.  Ogden,  the  trustee,  died  in  1877,  and  while 
no  definite  showing  is  made  to  that  effect,  yet  it  would  seem 
from  the  evidence  altogether  likely  that  the  trust  fund  was 
lost  by  him  before  his  death.  In  the  argument  of  the  case 
counsel  for  the  several  parties  have  treated  it  as  an  admitted 
fact  that  the  fund  had  become  lost  through  bad  investments. 
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The  testimony  of  Fishbarn  would  tend  to  show  that  the 
trustees  under  the  will  of  Ogden  never  received  any  part  of 
the  trust  estate.  Upon  these  facts,  and  nothing  further 
appearing,  we  are  not  prepared  to  hold  that  the  release  dis- 
char^ng  the  executrix  and  trustees  of  Ogden  from  liability 
for  the  trust  fund,  executed  by  cross^omplainant,  who  was 
then  an  adult  and  married  woman,  was  obtained  under  cir* 
cumstances  which  invalidate  it.  Nothing  is  pleaded  in  this 
behalf,  and  nothing  proved,  which  would  warrant  the  court 
in  so  holding. 

The  conclusion  of  the  court  therefore  is,  that  the  word 
*^ heirs"  as  here  used  is  a  word  of  purchase,  and  not  of  lim- 
itation; that  the  gift  was  alternative  or  substitutional,  and 
that  upon  the  death  of  Albert  G.  Hobbie  before  the  expira- 
tion of  the  intermediate  estate  the  "  heirs "  named  in  the 
deed  were  substituted  for  him  as  takers  of  the  remainder  and 
by  purchase  under  the  deed;  that  the  use  of  the  word  "  heirs," 
designating  a  class,  instead  of  naming  donees  individually, 
being  not  by  choice  or  election  of  the  donor,  but  unavoid- 
able, because  he  could  not  at  the  time  of  making  the  deed 
know  who  might  be  his  heirs  at  the  time  of  his  death,  was 
therefore  not  such  use  of  a  word  designating  a  class  as  con- 
veyed any  conclusion  of  a  postponement  for  reasons  per- 
sonal to  the  donees,  i.  e.j  by  contemplation  of  survivorship; 
that  aU  else  in  the  deed,  viz.,  the  use  of  the  word  ^' heirs," 
which  in  its  common  acception  means  heirs  at  the  death  of 
the  ancestor,  and  the  general  purpose  of  the  deed,  which 
was  to  comply  with  an  order  of  court  in  creating  the  inter- 
mediate estate,  indicate  that  the  postponement  here  was 
clearly  for  the  convenience  of  the  estate  or  fund  alone;  that 
therefore,  though  the  gift  is  by  wortls  of  distribution  only, 
and  not  by  words  antecedent  to  the  direction  for  distribu- 
tion, yet  the  rule  that  the  vesting  is  deferred  to  the 
period  of  distribution  does  not  here  apply,  as  the  case  come^ 
under  the  exception  of  cases  where  the  postponement  is  for 
the  convenience  of  the  estate  only,  and  not  for  reasons  per- 
sonal to  the  donees;  that  the  remainder  having  vested  in 
the  heirs  of  Albert  G.  Hobbie  at  the  time  of  his  death,  the 
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interest  of  cross-complainant,  Lydia  Harper  Cone,  one  of 
those  heirs,  was  a  vested  interest  at  the  date  of  the  release, 
which  was  after  the  death  of  Albert  G.  Hobbie,  and  that 
such  interest  was  conveyed  by  the  terms  of  the  release;  that 
under  the  facts  and  circumstances  of  this  case,  so  far  as  dis- 
closed by  the  evidence,  no  sufficient  reason  appears  for  hold- 
ing the  release  to  have  been  unconscionable  even  as  between 
personal  representatives  of  a  deceased  trustee  and  a  cestui 
que  trust 

The  bill  and  cross-bill  were  therefore  without  equity,  and 
were  properly  dismissed. 

The  decree  is  affirmed. 


"72      264' 

^99    eo5   K<^^®^  Cameron  v.  Christopher  B.  Bouton  and  James 
'  72     264'  €^•  Wright. 


s206s     5f 


1.  ESTOPPELr— To  Deny  IncUbtedness, — When  a  person  makes  his 
promissory  note  payable  to  his  own  order,  indorses  the  same  and  de- 
livers it  to  another  person  and  gives  to  sueh  other  person  full  authority 
in  writing  to'  pledge  such  note,  which  is  done,  he  will  be  estopped  from 
dcmying  such  authority  or  that  he  owed  the  full  amount  of  the  note. 

2.  MoRTQAOES— WTiaf  an  Assignee  Takes.— Hhe  assignee  of  a  mort- 
gage takes  it  subject  to  any  defense  which  the  mortgagor  would  have 
against  it  in  the  hands  of  the  mortgagee  or  assignor. 

Mortgage  Foreclosare.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.  Reversed  in  part  and  remanded.  Opinion  filed 
December  16,  1897. 

Matz  &  Fisher,  attorneys  for  plaintiff  in  error;  George 
W.  Smith,  of  counsel. 

The  law  is  well  settled  in  this  State  that  when  resort  is 
had  to  a  court  of  equity  to  foreclose  a  mortgage  or  trust 
deed,  that  court  will  let  in  any  defense  against  the  assignee 
of  the  mortgage  which  would  have  been  good  against*  the 
mortgage  in  the  hands  of  the  mortgagee  himself,  and  this 
regardless  of  the  fact  that  the  assignee  may  have  purchased 
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the  note  and  mortgage  in  good  faith  and  before  their 
maturity.  Eleeman  y.  Frisbie  et  al.,  63  111.  482;  Haskell  v. 
Brown,  66  111.  37;  Petillon  v.  Noble,  73  111.  567;  Towner  v. 
McClelland,  110  111.  542;  Himrod  v.  Gilman,  147  111.  293; 
Humble  v.  Curtis,  160  111.  193;  McCormick  v.  Buehler,  67 
111.  App.  78;  McAuliffe  v.  Heater,  166  111.  491. 

Heckman  &  Elsdon,  attorneys  for  defendant  in  error 
Christopher  B.  Bouton. 

Oehr  was  constituted  by  the  Camerons  their  agent  for 
the  disposition  of  the  note  and  trust  deed  in  question  with- 
out limitation  as  to  his  authority  when  the  note  and  trust 
deed  were  made  and  placed  in  his  hands.  They  are  bound 
by  his  acts.  Silverman  v.  Bullock,  98  111.  11;  Otis  v.  Gard- 
ner, 105  111.  436;  Broom's  Legal  Maxims,  715;  2  Pomeroy, 
Equity  Jurisprudence,  Sec  710. 

Lee  &  Hay,  attorneys  for  defendant  in  error  James  G. 
Wright;  William  Bkown,  of  counsel. 

An  assignment  of  a  portion  of  a  chose  in  action  will  be 
protected  in  equity.  The  legal  holder  will  become  a  trustee 
for  the  benefit  of  the  assignee  of  the  portion.  Pomeroy  v. 
Manhattan  Life  Ins.  Co.,  40  111.  398;  Gillett  v.  Hickling,  16  111, 
App.  392;  Phillips  v.  Edsall,  127  111.  547;  Hutchinson  v. 
Simon,  57  Miss.  628;  Story's  Equity  Jurisprudence,  Sec.  1044. 

Mb.  Presiding  Justice  Adams  deuvebed  the  opinion  of 
the  coubt. 

The  defendant  in  error  Bouton,  being  the  legal  holder 
for  value  of  a  promissory  note  made  by  Arthur  C.  Gohr  for 
the  sum  of  $5,000,  and  holding,  as  collateral  security  for 
the  payment  thereof,  a  promissory  note  for  the  sum  of 
$11,000,  executed  by  the  plaintiff  in  error,  Robert  Cameron, 
payable  to  his  own  order  and  indorsed  in  blank,  and  secured 
by  a  trust  deed  of  real  property  executed  by  said  Cameron 
and  Sarah  McC.  F.  Cameron,  his  wife,  all  of  which  instru- 
ments are  hereinafter  described,  filed  a  bill  for  the 
foreclosure  of  said  trust  deed,  setting  up  the  said  instru- 
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merits  and  also  two  certain  writings  dated,  respectively, 
May  3d  and  July  27th,  1893,  which  will  be  more  par- 
ticalarly  referred  to  hereafter,  alleging  that  the  defendant 
in  error  James  G.  Wright  claimed  some  interest  in  the 
Cameron  note,  making  Wright  Cameron  and  wife  and 
others,  defendants,  and  pra^nng  as  is  usual  in  such  cases. 
The  defendants  answered,  and  defendant  in  error  Wright 
filed  a  cross-bill  in  which  he  set  up  a  promissory  note  for 
the  sum  of  $7,700  executed  to  him  by  Arthur  C.  Gehr,  and 
a  certain  assignment  from  Gehr  to  him  of  his,  Gehr's, 
interest  in  the  Cameron  note  and  trust  deed,  subject  to  the 
rights  of  defendant  in  error  Bouton,  who,  at  the  time  of  the 
assignment  to  Wright,  held  the  note  and  trust  deed  as  col- 
lateral security,  as  aforesaid.  Answers  were  filed  to  the 
bill  and  cross-bill  and  replications  to  the  answers.  It  is 
unnecessary  to  state  the  pleadings  more  in  detail,  as  it  was 
not  objected  on  the  hearing  that  any  evidence  was  intro- 
duced which  was  inadmissible  under  the  pleadings,  or  that 
there  was  any  variance  between  the  allegations  and  the 
proofs.  The  cause  was  heard  on  the  pleadings  and  the  tes- 
timony of  witnesses  examined  and  documents  produced  in 
open  court. 

There  were  two  pieces  of  property  described  in  the  trust 
deed,  of  which  one  belonged  to  Kobert  Cameron  and  the 
other  to  his  wife,  Sarah  McC.  F.  Cameron,  and  the  court,  by 
its  decree,  dismissed  the  cause  as  to  the  property  of  Mrs. 
Cameron  for  peasons  stated  in  the  decree.  The  court  found 
that  there  was  due  to  defendant  in  error  Bouton  the  sum 
of  $6,022.78,  and  that  there  was  due  to  the  defendant  in 
error  Wright  the  sum  Qf  $2,047.50;  that  Bouton's  was  the 
prior  lien,  and  that  Wright  was  entitled  to  recover,  to  the 
extent  of  his  debt,  the  balance  found  to  be  due  upon  the 
Cameron  note  after  and  subject  to  the  amount  found  to  be 
due  to  Bouton. 

The  court  further  found  that  there  was  due  from  plaintiff 
in  error  Bobert  Cameron,  on  his  said  note,  the  sum  of 
$12,996.82,  and  entered  a  decree  in  accordance  with  these 
findings,  and  for  the  sale  of  the  premises  of  plaintiff  in 
error  described  in  the  trust  deed,  etc. 
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The  following  are  uncontroverted  facts  in  the  case : 

The  plaintifiF  in  error  executed  a  promissory  note  of  date 

April  1,  1893,  payable  to  his  own  order,  and  due  in  one  year 

after  the  date  thereof,  for  the  sum  of  $11,000,  with  interest 

at  the  rate  of  six  per  cent  per  annum,  payuble  half  yearly, 

principal  and  interest  payable  in  gold  coin  of  the  United 

States,  at  the  office  of  Arthur  C.  Oehr  &  Co.,  and  indorsed 

said  note  in  blank,  and  delivered  it  to  Arthur  C.  Gehr.     It 

is  recited  in  the  note  that  it  is  secure^  by  trust  deed  on  real 

estate  in  Cook  county,  Illinois.    Attached  to  the  note  were 

interest  coupons.    To  secure  payment  of  the  note,  Bobert 

Cameron  and  Sarah  lAcG.  F.  Cameron,  his  wife,  executed  to 

Arthur  C.  Gehr  a  trust  deed  of  the  same  date  as  the  note, 

conveying  certain  real  property  in  Cook  county,  Illinois, 

described  as  lot  4  in  Lawrence  Proudfoot  subdivision,  etc., 

and  lot  6,  etc.,  in  Wrightwood,  which  trust  deed  was  ac- 

knowledsred  bv  Cameron  and  wife,  and  was  recorded  in  the 

office  of  the  recorder  of  deeds  of  Cook  county  April  5, 1893. 

Subsequently,  and  on  the  day  of  its  date,  the  Camerons 

signed  and  delivered  to  Arthur  C.  Gehr  a  paper,  of  which 

the  following  is  a  copy: 

"Chicago,  May  3d,  1893. 

Arthuh  C.  Gehe,  114  Dearborn  St. 

You  are  hereby  authorized  to  borrow  such  an  amount 
upon  my  note  for  $11,000,  dated  April  1, 1893,  secured  by  a 
deed  of  trust,  as  you  may  require.  The  said  note  was  de- 
posited with  you  to  secure  you  f r  om  loss  by  reason  of  your 
having  signed  a  contract  for  the  purchase  of  the  property 
on  Barry  avenue,  for  my  benefit.  1  have  received  the  sum 
of  $1,000  on  account  of  said  note,  and  in  giving  you  my 
consent  to  raising  additional  amounts  on  said  note,  I  rely 
upon  you  to  see  that  such  amounts  are  paid  promptly, 
though  legally  I  authorize  you  to  use  said  note  for  your 
benefit  and  accommodation,  at  its  face  value  at  your  discre- 
tion* 

Robert  Camkron. 

Sarah  F.  Cameron." 

After  receiving  this  paper,  and  about  May  20, 1893,  Arthur 
C.  Gehr  borrowed  from  Frederick  W.  Straus,  on  his,  Gehr's, 
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sixty  day  note,  the  sum  of  $6,000,  pledging  the  Cameron 
note  and  trust  deed  as  collateral  security.  July  19, 1898, 
Gehr,  being  unable  to  meet  his  note  at  maturity,  applied  to 
Straus  for  an  extension  of  his  note,  which  Straus  refused  to 
grant,  unless  he,  Gehr,  should  bring  Mr.  Cameron,  and  that 
Cameron  would  make  a  satisfactorvr  statement  in  reference 
to  the  note  and  trust  deed.  Gehr  then  sent  for  Mr.  Cameron, 
who  came  and  signed  a  paper,  of  which  the  following  is  a 
copy: 

"  Chicago,  July  27th,  1893. 

I,  the  undersigned,  Robert  Cameron,  do  hereby  declare 
that  1  did  on  the  first  day  of  April,  1893,  execute  one 
promissory  note,  payable  one  year  after  date,  to  the  order 
of  myself  and  by  me  indorsed  in  the  principal  sum  of 
$11,000,  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum,  payable  half  yearly,  on  the  first  day  of  October  and 
of  April  in  each  year,  without  grace,  at  the  office  of  Arthur 
C.  Gehr  &  Company,  in  Chicago,  interest  evidenced  by  two 
coupon-notes  of  even  date;  that  the  said  sum  of  $11,000  was 
paid  me  by  Arthur  C.  Gehr  &  Company,  and  that  said 
Arthur  C.  Gehr  &  Company,  upon  the  execution  thereof, 
became  the  owner  of  said  notes  and  coupons  and  had  full 
authority  to  negotiate  or  otherwise  dispose  of  the  same  for 
their  own  use  and  benefit. 

Said  note  and  interest  aforementioned  is  secured  by  trust 
deed,  executed  by  me,  on  real  estate  in  Cook  county,  which 
said  trust  deed  bears  document  number  1,843,226,  recorded 
April  5,  1893,  in  book  4289  of  records,  page  36. 

HOBEBT  CaMEBON. 

Signed  in  presence  of : 
B.  J.  Webtheimee, 
F.  W.  Stbaus." 

Gehr's  note  was  then  extended  by  Straus,  and  was  paid  in 
full  in  about  thirty  days  from  that  time. 

August  17,  1893,  Arthur  C.  Gehr  borrowed  from  Christo- 
pher B.  Bouton  $5,000  on  the  note  of  Arthur  C.  Gehr  &  Co.,  of 
date  August  17,  1893,  for  the  sum  of  $5,000  in  gold  coin  of 
the  United  States,  with  interest  at  seven  per  cent  per  annum, 
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payable  annaally  after  maturity,  the  note  being  payable  to 
the  order  of  the  makers  and  indorsed  by  them. 

After  the  signature  to  the  note  is  a  recital,  signed  as  is  the 
note,  to  the  etfect  that  the  Cameron  note  and  trust  deed  are 
transferred  and  assigned  to  the  legal  holder  of  the  note  of 
Arthur  C.  Oehr  &  Co.,  as  collateral  security.  The  note 
and  trust  deed  were  delivered  to  Bouton.  Arthur  C.  Gehr 
received  the  amount  of  $5,000  on  the  note  secured  as  stated, 
from  money  belonging  to  Christopher  B.  Bouton,  and  used 
$3,000  of  it  in  paying  his  note  to  Straus.  Arthur  C.  Gehr 
did  business  under  the  name  of  Arthur  C.  Gehr  &  Co.  He 
was  Arthur  C.  Gehr  &  Co. 

The  Cameron  note  and  trust  deed  were  originally  given 
under  these  circumstances :  Plaintiff  in  error  was  desirous 
of  purchasing  a  piece  of  property  on  Barry  avenue  in  the  city 
of  Chicago,  which  belonged  to  the  minor  heirs  of  one 
Bruschke,  deceased,  and  had  been  negotiating  with  the 
administrator  of  the  estate  and  the  guardian  of  the  minors 
for  the  purchase. 

Arthur  C.  Gehr's  deceased  father  had  been,  and  he  was,  the 
confidential  adviser  of  the  Camerons,  and  to  him  Robert 
Cameron  applied  for  advice  in  relation  to  the  matter.  The 
property  was  incumbered  for  $5,000  by  mortgage,  and 
Cameron  was  willing  to  pay  $10,000  for  the  property,  being 
$5,000  for  the  equity  belonging  to  the  estate.  Gehr  advised 
him  that  he  could  not  procure  the  title  from  the  adminis- 
trator Hnd  guardian,  and  that  the  better  way  would  be  to 
have  a  foreclosure  and  sale,  and  that  by  purchasing  at  the 
sale,  the  title  could  be  procured  after  the  lapse  of  fifteen 
mouths  from  the  sale  in  the  event  of  non-redemption,  and  it 
was  arranged  that  Gehr  should  bid  in  the  property  for 
him  at  the  sale.  Gehr  attended  the  foreclosure  sale  about 
March  3, 1893,  purchased  the  property  for  about  $5,000 
in  his  own  name,  and  March  3, 1893,  a  certificate  of  sale  was 
issued  in  his  own  name,  which  he  received  about  two  weeks 
later,  and  sold  and  assigned  absolutely,  to  J.  G.  Wright. 
Subsequently  and  about  April  5,  1893,  the  Cameron  note 
and  trust  deed  were  executed. 
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March  2,  1893,  Gehr  made  an  agreement  in  writing  with 
Charles  Eriewitz,  guardian  of  Louis  and  Ecenia  Bruschke, 
minors,  in  which,  after  reciting  the  decree  of  sale  and  the  sale 
of  lots  29  and  30  in  Oak  Grove  addition  to  Chicago  (being 
the  Barry  avenue  property),  and  that  he  had  bid  at  said  sale 
the  sum  of  $10,000,  the  same  being  the  highest  and  best 
bid,  he,  Gehr,  agreed  that  he  would  pay  the  sum  found  due 
by  the  master  and  costs  and  expenses  of  sale,  being  $4,918.43, 
to  the  master  on  receipt  of  the  certificate  of  sale,  the  balance 
to  be  paid  in  cash  on  or  before  the  day  of  expiration  of  the 
time  of  redemption,  if  the  property  should  not  be  redeemed, 
and  on  the  further  condition  that  the  agreement  should  not 
impair  or  affect  in  any  manner  the  lien  or  rights  of  the  legal 
holder  of  the  certificate.  It  was  further  agreed  that  Gehr 
should  pay  into  the  Circuit  Court  $5,081,57,  being  the 
balance  of  said  $10,000,  less  the  interest  on  $4,918.43,  at  the 
rate  of  six  per  cent  per  annum,  and  less,  also,  such  other 
sums  as  he  might  find  necessary  to  pay  for  taxes  for  the 
years  1892  and  1893,  and  for  insurance  against  fire.  This 
agreement  was  signed  by  Gehr  and  Kriewitz.  Following 
the  signatures  to  the  agreement,  and  dated  May  2,  1893, 
which  was  six  weeks  after  the  assignment  of  the  certificate 
of  purchase  to  Wright,  is  the  following : 

"  For  value  received  I  hereby  sell,  assign,  transfer  and  set 
over  to  Robert  Cameron,  Chicago,  Illinois,  all  my  right, 
title  and  interest  in  and  to  the  within  contract  for  sale,  and 
for  myself,  my  heirs,  executors,  administrators  and  assigns, 
I  agree  that  upon  the  delivery  of  the  within  master^s  deed, 
I  will  convey  said  land  to  Robert  Cameron,  who  has 
delivered  to  me  his  note  for  $11,000  secured  by  trust  deed 
upon  land  in  Cook  county. 

Chicago,  May  2,  1893. 

Arthur  C.  Gehr.     [Seal.]  " 

The  Cameron  note  and  trust  deed  were  made  to  secure 
Gehr  against  loss  by  reason  of  his  undertaking  to  purchase 
and  procure  title  to  the  Barry  avenue  property. 

March  16, 1894,  Gehr  borrowed  from  James  G.  Wright 
$7,700,  and  as  evidence  of  his  indebtedness,  executed  to 
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bright  a  promissory  note  of  that  date,  for  the  sum  of 
$7,000,  due  March  17, 1894,  with  interest  at  the  rate  of  seven 
per  cent  per  annam,  and  payable  to  the  order  of  James  G. 
Wright,  accompanied  with  a  power  of  attorney  to  confess 
judgment.  At  the  same  time,  to  secure  payment  of  the 
note,  he  assigned  and  transferred  to  Wright  by  a  written 
instrument  undeif  his  hand  and  seal  his,  Gehr's,  interest  in 
certain  property.  The  assignment,  after  reciting  other  in- 
terests, concludes  as  follows : 

''  Also  all  right,  title  and  interest  in  and  to  a  certain  note 
for  the  sum  of  eleven  thousand  dollars  ($11,000),  made  by 
Bobert  Cameron  and  dated  April  1,  1893,  secured  by  a 
deed  of  trust  recorded  in  the  recorder's  ofHce  of  Cook 
county,  Illinois,  in  book  4289  of  records,  at  page  36,  sub- 
ject to  an  incumbrance  or  loan  upon  said  note  of  the  sum  of 
five  thousand  dollars  ($5,000),  for  which  said  note  is  pledged 
with  Walter  Tod  &  Co.,  of  Chicago,  Illinois. 

Witness  my  hand  and  seal  this  16th  day  of  March,  A.  D. 

1893. 

Arthur  C.  Gbhb.     [Seal.]  " 

Tod  &  Co.  acted  as  the  agents  of  defendant  in  error, 

Christopher  B.  Bouton,  in  making  the  loan,  and  held  the 

Cameron  note  and  trust  deed  as  Bouton's  agents,  and  about 

April  19, 1894,  a  note  of  which  the  following  is  a  copy,  was 

delivered  to  them : 

"Chicago,  April  19,  1894. 

To  Messrs.  Walter  Tod  &  Co.,  City. 

Gentlemen :    We  have  assigned  to  James  G.  Wright  our 

equity  in  the  $11,000  note  of  Robert  Cameron  held  by  you 

as  collateral  to  our  note  for  $5,000.    Will  you  please  hold 

the  same  to  his  order  subject  to  our  debt,  and  oblige. 

Very  truly  yours, 

AuTHUR  C.  Gehr  <fe  Co." 

Gebr  obtained  from  Wright  the  money  which  he  paid  on 
the  delivery  to  him  of  the  certificate  of  purchase  of  the 
Barry  avenue  property,  and  the  sale  and  assignment  of  the 
certificate  to  Wright.  Gehr  never  did  anything  in  pursu- 
ance of  his  undertaking  to  procure  the  title  to  the  property 


272  Appellate  Courts  of   Illinois- 

Vol.  72.]  Cameron  v.  Bouton. 

for  Mr.  Cameron,  nor  was  he  put  to  any  expense  whatever, 
nor  did  he  saffer  any  loss  by  reason  of  that  undertaking,  so 
far  as  appears  from  the  evidence. 

By  written  instruments  of  date,  respectively,  November  4, 
1893,  and  June  23, 1894,  6ehr  assigned  to  plaintiff  in  error, 
Cameron,  certain  interests  in  option  contracts  of  doubtful 
value.  These  assignments  were  subsequent  to  the  loan  from 
Bouton,  and  were  made  to  secure  Cameron  against  loss,  by 
reason  of  his  note  and  trust  deed  having  been  pledged  as 
collateral  securitv  for  the  Bouton  loan.  About  the  middle 
of  April,  1893,  Gehr,  by  the  request  of  Cameron  and  wife, 
loaned  them  $1,000  on  the  security  of  the  Cameron  note 
and  trust  deed.  Cameron  paid  back  $300  July  29,  1893, 
prior  to  the  Bouton  loan,  and  $600  after  the  Bouton  loan 
was  made,  leaving  unpaid  only  $100. 

Upon  the  hypothesis,  which  is  at  least  doubtful,  that  a 
court  of  equity  would,  under  the  circumstances  disclosed  by 
the  evidence,  lend  Gehr  any  aid  whatever,  on  a  bill  filed  by 
him  to  foreclose  the  Cameron  trust  deed,  he  could  only 
obtain  a  decree  for  the  unpaid  money  advanced  by  him, 
with  interest.  Such  being  the  case,  the  solicitors  or  plaint- 
iff in  error  rely  on  the  rule  announced  in  Old  v.  Cummings, 
31  111.  188,  and  approved  in  a  number  of  subsequent  cases, 
that  the  assignee  of  a  mortgage  takes  it  subject  to  any 
defense  which  the  mortgagor  would  have  against  it  in  the 
hands  of  the  mortgagee  or  assignor.  That  this  rule,  first 
announced  in  Old  v.  Cummings,  and  approved  and  adhered 
to  in  a  long  line  of  subsequent  decisions,  is  the  thoroughly 
settled  law  of  this  State,  does  not  admit  of  doubt  or  contro- 
versy. The  solicitors  of  defendants  in  error  do  not  contend 
the  contrary.  Their  contention  is  that  the  rule  has  no 
application  to  the  facts  in  this  case. 

There  was  a  conflict  in  the  evidence  as  to  whether  Gehr 
had  a  general  authority  from  the  Camerons,  or  either  of 
them,  to  negotiate  the  Cameron  n(  te.  The  relation  which 
existed  between  Gehr  and  the  Camerons  was  testified  to  by 
Gehr,  as  follows :  "  I  have  known  Mrs.  Cameron  since  the 
spring  of  1883.    My  relations  with  her  family  have  always 
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been  extremely  pleasant.  I  did  considerable  business  for 
her  and  her  family.  Prior  to  my  father's  death  he  had  been 
the  adviser  of  the  family  for  a  ^reat  many  years.  He  was 
their  confidential  adviser  on  a  great  many  business  matters; 
after  bis  death  I  continued  to  occupy  the  same  relations 
with  them.  I  kept  their  papers  in  my  vault,  at  their  con- 
venience— the  abstract  and  a  good  many  of  the  jmpers  they 
had  relating  to  land."  In  respect  to  the  writing  of  May  3, 
1893,  Mr.  Cameron  testified  that  in  May,  1893,  Gehr  said  to 
him :  "  Mr.  Cameron  I  want  to  ask  you  for  a  little  favor 
this  morning.  I  says,  '  Mr.  Gehr,  if  I  can  do  you  a  little 
favor  I  will  do  it.'  So  at  that  time  my  wife  came  out  just 
as  he  asked  me,  and  she  heard  the  conversation  with  Mr. 
Gehr  and  me.  The  favor  he  wanted  was  to  use  the  not^s 
for  $1,500  for  ninety  days,  and  my  wife  spoke  up  and  she 
said,  *We  owe  Mr.  Gehr  $1,000  now;'  and  she  certainly 
thought  Mr.  Gehr  was  all  right  for  to  let  him  use  the  notes 
for  ninety  days  for  $1,500."  The  witness  says  that  Gehr 
then  drew  up  the  May  3d  paper,  and  they,  Cameron  and  his 
wife,  signed  it;  that  Gehr  said  it  was  a  paper  to  give  to  the 
people  who  were  going  to  loan  him  $1,500,  to  show  that  he 
had  authority  to  use  it  for  that  amount. 

Mrs.  Cameron  testified  substantially  as  did  her  husband. 
She  testified:  "I  did  not  read  the  paper.  Mr.  Arthur 
Gehr  drew  it  up.  He  asked  me  to  get  him  a  paper  and  pen 
and  ink  and  he  wrote  it,  and. he  said, '  I  want  you  and  Mr. 
Cameron  to  sign  this  paper  so  I  can  get  that  $1,500.' " 

Gehr  denies  this  testimony  of  these  witnesses,  saying,  ^^  I 
did  not  teU  Mr.  and  Mrs.  Cameron  that  I  wanted  to  raise 
$1,500."  He  also  testified  that  nothing  ^vas  said  about  the 
amount  he  would  be  limited  to  borrow  on  the  notes.  The 
evidence  with  regard  to  the  July  27th  writing,  tends  strongly 
to  show  that  it  was  given  solely  for  the  purpose  of  enabling 
Gehr  to  have  his  note  to  Straus  extended  for  thirty  days. 

May  20, 1893,  Straus  loaned  Gehr  $0,000  on  Gehr's  note 
for  sixty  days,  taking  the  Cameron  note  and  trust  deed  as 
security.  July  19, 1893,  Gehr  called  on  Straus  and  informed 
him  that  he  could  not  meet  his  note,  that  he  only  had  $2^000^ 

Vol.  LXXn  U 
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and  asked  for  ah  extension,  which  Straus 'refused  to  grant, 
unless  he  could  see  Cameron  and  satisfy  himself  as  to  the 
collateral  security.  Cameron  was  sent  for  accordingly,  and 
the  reason  for  his  being  sent  for  was,  as  Straus  and  Wert- 
heimer  testify,  fully  explained  to  him.  When  the  paper 
was  prepared  and  he  was  requested  to  sign  it,  he  took  it  to 
his  confidential  adviser,  Mr.  Gehr,  who  was  present.  Cam- 
eron testified  as  follows:  ^^I  took  the  paper  in  my  hand 
and  went  over  to  Mr.  Gehr,  and  asked  him  what  the  paper 
meant.  He  told  me  ^  I  am  going  to  get  the  money  from  Mr. 
Straus,  and  he  don't  like  the  looks  of  the  paper  your  wife 
and  you  signed  at  the  house,  and  wants  you  to  sign  this 
one.'  I  said  to  Mr.  Gehr,  ^  Is  it  all  safe  for  me  to' sign  this  ? ' 
*  Perfectly  safe,  Mr.  Cameron,'  he  says,  '  just  the  same  as 
you  and  your  wife  signed  at  the  house.' "  He  further  tes- 
tified, "  Mr.  Gehr  knew  that  I  could  not  read."  Gehr  him- 
self testified  that  in  the  years  1892  and  1893  he  understood 
Mr.  Cameron  could  not  read. 

It  appeared  from  the  evidence  of  the  Camerons  that  all 
the  consideration  ever  received  by  them  from  Gehr  for  the 
Cameron  note  was  $1,000,  and  they  produced  receipts  show- 
ing that  $900  of  that  amount  had  been  paid  to  Gehr.  Gehr 
did  not  deny  this. 

The  foregoing  evidence  bore  upon  the  question  of  the 
extent  of  Gehr's  authority  to  negotiate  the  Cameron  note, 
and  on  the  amount  due  on  the  note,  and  would,  on  a  bill 
filed  by  Gehr,  the  grantee  in  the  trust  deed,  for  foreclosure, 
be  entitled  to  consideration  by  the  court  in  connection  with 
the  other  evidence.  It  would  be,  in  such  case,  competent 
evidence,  and  could  not  piioperly  be  excluded.  What  weight 
should  be  given  to  it,  would,  of  course,  be  for  the  court  to 
decide. 

It  is  evident,  from  the  findings  of  the  court  contained  in 
the  decree,  that  the  court  excluded  from  consideration  the 
testimonv  of  the  Camerons  above  referred  to.  The  decree, 
after  reciting  the  writings  of  May  3  and  July  27, 1893,  pro- 
ceeds as  follows : 

^^  And  the  court  further  finds  that  the  said  defendants, 
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Kobert  Cameron  and  Sarah  McC.  F.  Cameron,  are  estopped 
to  deny  that  the  said  defendant  Arthur  C.  Oehr,  had  full 
aathority  to  pledge  said  principal  note  of  the  said  Robert 
Cameron,  and  the  said  interest  note  or  coupon  accompany- 
ing the  same,  and  the  said  trust  deed  securing  the  same  to 
the  complainant,  for  the  full  amount  borrowed  by  the  said 
defendant  Arthur  C.  G^hr  from  the  complainant  therein,  as 
aforesaid." 

The  finding,  in  another  part  of  the  decree,  is  as  follows : 
''  And  the  court  finds  that,  by  reason  of  the  said  writings 
so  made  and  given  to  said  Gehr  by  said  Camerons,  the  said 
Kobert  Cameron  and  Sarah  McC.  F.  Cameron  are  estopped 
from  asserting  that  the  said  Robert  Cameron  does  not  owe 
the  amount  of  said  note  of  $11,000  of  said  Robert  Cameron 
and  the  interest  thereon,  according  to  the  provisions  of  said 
note  and  trust  deed."  These  findings  are  conclusive  that 
the  court  held,  as  matter  of  law,  that  the  Camerons  were 
estopped  by  the  writings  of  May  3  and  July  27, 1893,  to 
deny  that  Gehr  had  authority  to  pledge  the  note  for  the 
full  amount  borrowed  by  Gehr  from  Bouton,  and  were 
also  estopped  to  deny  that  Robert  Cameron  owed  the  full 
amount  of  the  note,  namely,  $11,000  and  interest 

It  can  not  be  contended  that  in  defense  of  a  bill  for  fore- 
closure of  the  trust  deed  by  Gehr,  the  Camerons  would  be 
so  estopped.  How,  then,  can  the  writings  of  May  3d  and 
July  27th  estop  them  as  to  the  defendant  in  error  Bouton  ? 
The  evidence  is  conclusive  that  neither  Bouton  nor  his 
agent.  Tod,  who  made  the  loan  to  Gehr  for  him,  knew  of 
either  of  those  writings  until  after  the  loan  was  made. 

The  following  occurred  in  the  examination  of  the  defend- 
ant in  error  Gehr,  who  was  called  as  a  witness  by  cross- 
complainant  Wright : 

Q.  "  Did  you  say  anything  to  Mr.  Tod,  at  all,  about  this 
paper,  July  27,  1893,  signed  by  Robert  Cameron,  which  has 
been  offered  in  evidence  ? " 

A,  "Not  beyond — except  that  I  had  authority  to  use 
that  note." 

Q.  "  What  do  you  mean  by  saying  *  not  beyond  % '  Did 
you  mention  that  paper } " 
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A.  "  Well,  I  did  not — I  did  not  attempt,  for  instance — 
he  read  what  was  there." 

Q.    "  Well,  did  you  give  him  the  paper  ? " 

A.  "  I  gave  it  to  him  when  I  took  back  the  note  and 
trust  deed  from  Mr.  Straus'  oflBce." 

Q.  "Tou  took  that  paper  with  the  $11,000  note  and 
mortgage  after  you  had  given  your  check  to  Mr.  Straus, 
and  had  obtained  them  from  him,  to  Mr.  Tod  ? " 

A.    "Yes,  sir." 

Q.     "That  is  it,  isn't  it?" 

A.    "Yes,  sir." 

Q.  "That  is,  before  that  time,  Mr.  Tod  had  given  you 
the  check,  which  you  had  had  certified  and  deposited  in 
your  own  bank  to  your  own  credit,  about  an  hour  before  ? " 

A.     "  Yes,  sir." 

Q.    "  That  is  right  ? " 

A.     «  Yes,  sir." 

Q.  "  So  that  when  you  went  to  Mr.  Straus,  and  before 
you  delivered  either  the  $11,000  note,  or  the  trust  deed,  or 
the  paper  signed  by  Robert  Cameron,  the  money  was  in 
your  bank  to  your  credit  ? " 

A.     "  Yes,  sir." 

Bouton  testified  that  he  had  no  conversation  with  Gehr 
before  the  loan  was  made.  The  witness  Tod,  who  made  the 
loan  for  Bouton,  testified  that  he  received  the  July  paper 
from  Gehr  at  the  same  time  he  received  the  note  and  trust 
deed,  and  the  evidence  is  clear  that  he  did  not  receive  and 
could  not  have  received  the  note  and  trust  deed  until  after 
Gehr  received  the  money  and  paid  Straus,  the  note  and 
trust  deed  having  been  deposited  with  Straus  as  security 
for  his  loan  to  Gehr. 

Among  the  numerous  findings  in  the  decree  in  favor  of 
the  defendants  in  error,  Bouton  and  Wright,  there  is  no 
finding  that  Bouton  knew  of  the  existence  of  the  paper  of 
July  27th.  With  regard  to  the  writing  of  May  8,  1893, 
there  is  not  a  particle  of  evidence  that  either  Bouton  or  his 
agent.  Tod,  ever  knew  of  it.  Gehr  never  seems  to  have  used 
it.    He  says  that,  when  he  obtained  it,  he  filed  it  away  in 
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his  vault  with  his  other  papers  and  never  referred  to  it 
until  he  dug  it  out  in  the  summer  of  1894.  Bouton  and  his 
agent,  Tod,  being  ignorant  of  the  writings  of  May  3d 
and  July  27th  at  the  time  the  loan  was  made,  could 
not  have  been  influenced  by  those  writings  in  making 
the  loan,  and  therefore  the  Camerons  are  no  more  estopped 
by  reason  of  those  writings  as  against  the  defendant  in 
error  Bouton  than  thev  would  be  if  Gehr  was  the  com- 
plainant  in  the  bill. 

In  the  recent  case  of  McAulliffe  v.  Renter,  it  was  held 
that  on  a  bill  filed  to  foreclose  a  trust  deed  given  to  secure 
payment  of  a  promissory  note  for  $1,000,  indorsed  in  blank 
to  the  complainant  before  maturity,  the  grantor  in  the  deed 
might  prove  a  private  verbal  arrangement  between  himself 
and  the  payee  of  the  note,  of  which  the  complainant  had 
no  knowledge,  that  he,  the  maker,  might  pay  the  note  in 
small  installments  as  he  might  be  able,  and  that  in  accord- 
ance with  such  arrangement,  he  had  paid  to  the  payee,  the 
complainant's  assignor,  the  whole  of  the  principal  and  inter- 
est except  thirty  dollars,  some  of  the  payments  having  been 
made  after  the  assignment  of  the  note  to  the  complainant, 
and  without  notice  to  the  maker  of  the  note  of  the 
assignment. 

The  Circuit  Court  having  ruled  it  to  be  the  law  that  the 
Camerons  were  estopped  by  the  writings  of  May  3  and 
July  27,  1893,  to  deny  that  Gehr  had  authority  to  pledge 
the  Cameron  note  for  the  full  amount  of  the  loan,  and  were 
also  estopped  to  den^r  that  Robert  Cameron  owed  the  full 
amount  of  that  note,  it  must  be  presumed  that  the  court 
did  not  weigh,  or  even  consider,  as  affecting  the  case,  the 
testimony  of  the  Camerons,  which  tended  to  show  that 
Gehr  had  not  such  authority  and  that  Robert  Cameron  did 
not  owe  that  amount.  To  presume  otherwise  would  be  to 
presume  that  the  judge  of  the  Circuit  Court  acted  contrary 
to  what  he  solemnly  adjudged  to  be  the  law. 

We  are  of  opinion  that  the  Camerons  were  not  estopped 
by  the  writings  in  question  from  proving,  if  they  could, 
what  Gehr's  actual  authority  was,  or  from  proving  that 
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Robert  Cameron  did  not  owe  the  full  amount  of  the  note, 
and  that  the  exclusion  from  consideration  of  their  evidence 
was  erroneous. 

The  assignment  to  Wright  of  Gehr's  interest  in  the  note, 
subject  to  the  prior  assignment  to  Bouton,  was,  as  hereto- 
fore stated,  by  a  separate  instrument,  of  date  March  16, 
1894,  and  was  not  such  an  assignment  as  is  contemplated 
by  Sec.  4,  Chap.  98  of  the  Statutes,  namely,  by  indorse- 
ment of  the  note.  The  assignment,  therefore,  was  merely 
equitable,  and  Wright,  the  equitable  assignee,  took  subject 
to  any  defense  which  Robert  Cameron,  the  maker  of  the 
note,  might  have  against  Gehr.  Osgood's  Adm'rs  v.  Artt, 
17  Fed.  Rep.  575;  Peck  v.  Bligh,  37  111.  317. 

In  the  last  case  the  court  say:  ^^  The  only  assignment 
which  will  cut  off  the  equities  of  the  maker  of  the  note,  is 
an  assignment  made  in  conformity  with  the  statute."  lb. 
330;  Haskell  v.  Brown  et  al.,  65  111.  29. 

In  this  case  the  note  and  mortgage  were  appended  to  the 
instrument  which  purported  to  assign  the  note,  in  which 
particular  the  case  was  stronger  for  tHe  complainant  than 
is  the  present  case  for  cross-complainant  Wright. 

In  Melendy  et  aL  v.  Keen,  89  111.  395,  in  which  a  bond 
issued  by  a  railroad  company  purported,  in  terms,  to  assign 
the  note  secured  by  a  mortgage  which  the  complainant 
sought  to  foreclose,  the  court  say:  "The  mortgage  itself 
was  never,  in  fact,  assigned  other  than  by  what  is  contained 
in  the  railroad  company's  bond  to  which  it  was  attached, 
except  by  delivery,  which,  at  most,  is  only  an  equitable 
assignment  and  bars  no  equities  existing  between  the  origi- 
nal parties." 

If  Wright,  as  is  contended  by  his  solicitors,  had  knowl- 
edge of  and  relied  on  the  papers  of  May  3d  and  July  27th, 
before  and  at  the  time  of  making  the  loan  to  Gehr,  this  can 
not  avail  him,  because  the  utmost  that  can  be  claimed  for 
those  papers  is,  that  they  purported  to  authorize  an 
assignment  by  Gehr;  but  in  Wright's  case  there  was  no 
assignment  effective  to  cut  off  equities  as  between  the 
original  parties  to  the  note  and  trust  deed.    What  has  been 
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said  in  respect  to  the  finding  of  the  Circuit  Court  that,  as 
matter  of  law,  the  Camerons  were  estopped,  as  heretofore 
stated,  and  the  consequences  of  such  finding,  is  as  applicable 
to  Wright,  the  cross-complainant,  as  to  Bouton,  the  original 
complainant. 

Defendant  in  error  Bouton  has  assigned  as  cross-error 
the  dismissal  of  the  bill  as  against  the  property  of  Sarah 
McC.  F.  Cameron,  described  in  the  decree  as  follows : 

Lot  number  six  (6)  in  the  subdivision  of  lots  number  seven 
(7),  eight  (8),  nine  (9)  and  ten  (10),  in  block  number  eleven 
(11)  in  Wright  wood,  said  Wright  wood  being  a  subdivision  of 
the  southwest  quarter  (S.  W.  J)  of  section  number  twenty- 
eight  (28),  in  township  number  forty  (40)  north,  range  number 
fourteen  (14),  east  of  the  third  principal  meridian,  in  the 
county  of  Cook  and  State  of  Illinois.  Mrs.  Cameron  is 
not  a  party  to  the  writ  of  error,  either  by  service  or  appear- 
ance. The  scire  facias  sued  out  by  plaintiflf  in  error  runs 
only  to  the  defendants  in  error  Bouton  and  Wright.  The 
court  can  not,  therefore,  adjudicate  Mrs.  Cameron's  rights 
in  the  premises. 

The  decree  will  be  reversed,  except  that  part  thereof  dis- 
missing the  cause  as  to  the  property  of  Sarah  McC.  F. 
Cameron,  heretofore  described,  which  part  of  the  decroQ  is 
neither  reversed  nor  affirmed,  and  the  cause  is  remanded 
for  rehearing.    Beversed-  in  part  and  r jmanded. 


Albert  D.  H^Jor  t.  William  H.  Band. 

1,  CouETB— JIfofion*  io  Vacate  Judgments,— The  power  of  the  court 
over  its  jadgmentB,  while  confined  by  the  rulee  of  law  and  by  the  terms 
of  the  statute,  to  the  term  at  which  they  are  rendered,  is  yet  extended  to 
a  subsequent  term  when  a  motion  to  vacate  is  entered  at  the  judgment 
term  and  continued  to  the  subsequent  term. 

2.  Saxo— Rules  of  the  Circuit  Court  of  Cook  County  Construed— 
iVb^Mse.— Rules  11  and  13  of  the  Circuit  Court  of  Cook  County  provide 
as  follows:  '*No  motion  will  be  heard  or  order  made  in  any  cause 
without  notice  to  the  oppostteparty,  when  an  appearance  of  such  party 
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has  been  entered,  except  where  a  party  is  in  default  or  when  a  cause  is 
reached  on  the  call  of  the  calendar.  Notice  to  the  opposite  party  must 
be  in  writing,  state  the  motion,  designate  the  judge  before  whom  the 
same  is  to  be  made,  and  the  place  of  hearing,  and  be  served  by  deliver- 
ing a  copy  to  such  party  or  his  attorney  of  record  before  4  p.  M.  of  the 
day  preceding  the  day.**  This  applies  to  the  final  disposing  of  and  not 
to  the  mere  filing  or  entry  of  such  motion. 

8,  Same — Vacating  Judgments  Discretionary, — ^The  action  of  the 
trial  court,  in  ruling  upon  a  motion  to  vacate  a  judgment  by  default, 
ia  a  matter  of  discretion,  and  will  not  be  interfered  with  except  when 
it  clearly  appears  that  the  discretion  has  been  abused. 

Motion  to  Yacate  Jndgment. — ^Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1897.    Afiirmed.    Opinion  filed  December  16, 1897. 

BiNAKEB,  Ayebs  &  BiNAKBB,  attomeys  for  plaintiff  in 
error. 

Even  if  the  trial  court  had  jurisdiction  (which  we  deny) 
a  judgment  by  default  can  be  vacated  only  by  a  motion 
therefor,  interposed  in  due  time  and  supported  by  affida- 
vits, setting  out  facts  showing  a  meritorious  defense  and  a 
reasonable  excuse  for  not  having  made  that  defense  in  due 
time.  Union  Hide  and  Leather  Co.  v.  Woodley,  75  111.  435; 
Hitchcock  V.  Herzer,  90  111.  543;  Mendell  v.  Kimball  et  al., 
85  111.  583;  Schultz  v.  Meiselbar,  144  111.  26;  Gallagher  et 
al.  V.  The  People,  91  III.  590;  Andrews  v.  Campbell,  94  111. 
577;  Constantine  v.  Wells,  83  111.  192:  City  of  East  St. 
Louis  V.  Thomas,  102  111.  453;  Telford  v.  Brinkerhoff,  163 
111.  439. 

Rich  &  Stonr  and  Leon  L.  Loehb,  attorne3'8  for  defendant 
in  error,  contended  that  every  intendment  will  be  indulged 
in  favor  and  support  of  the  orders  and  judgments  of  courts 
of  general  jurisdiction  when  they  depend  upon  the  existence 
of  matters  of  fact,  unless  their  existence  is  affirmatively 
denied  by  the  record  or  bill  of  exceptions.  Iglehart  v.  Pitcher, 
X7  III.  307;  Rich  v.  Hathaway,  18  111.^548;  Baldwin  v. 
McClelland,  50  111.  App.  645. 

Every  court  is  the  best  interpreter  of  the  true  intent  and 
meaning  of,  and  the  proper  construction  to  be  placed  upon^ 
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its  own  special  rules  of  practice ;  and  it  would  require  a 
(dear  and  strong  case  of  a  violation,  or  disregard,  or  miscon- 
struction by  the  court  below  of  its  own  rules  to  justify  the 
interference  of  an  appellate  court  Stanton  v.  Kinsey,  151 
111.  301. 

Courts  during  the  same  term  have  unlimited  control  of 
their  orders  and  judgments,  to  modify,  amend  or  set  them 
aside ;  and  if  set  aside,  error  can  not  be  assigned.  Freeman 
on  Judgments,  Sec.  90;  Black  on  Judgments,  Sec.  305;  Frink 
V.  King,  3£cam.  144;  Stahl  v.  Webster,  11  111.  511;  Coughran 
V.  Gutcheus,  18  111.  390;  Bolton  v.  McKinley,  22  111.  203; 
Stanton  v.  Einsey,  151  111.  301;  Fergus  v.  Garden  City  P.  M. 
&  L.  Mfg.  Co.,  71  111.  61. 

A  motion  to  vacate  a  judgment  entered  during  the  term 
may  be  continued  to  a  subsequent  term  and  then  determined; 
and  an  order  vacating  the  judgment  entered  upon  the  hear- 
ing of  such  motion  '^  stands  upon  the  same  footing  as  if  it 
had  been  entered  during  the  term  at  which  the  judgment 
was  rendered.'*  Atchison,  T.  &  S.  F.  li,  E.  Co.  v.  Elder, 
149  111.  173;  Windett  v.  Hamilton,  52  111.  180;  Hibbard  v. 
Mueller,  86  111.  256;  People  ex  rel.  v.  Springer,  106  111.  542. 

A  motion  to  set  aside  a  default  is  addressed  to  the  discre- 
tion of  the  trial  court;  and  its  decision  will  not  be  disturbed 
by  an  appellate  court  unless  there  has  been  a  gross  abuse  of 
that  discretion  m  refusing  to  set  aside  the  default.  Hinckley 
V.  Dean,  104  111.  630;  Peoria  &  E.  I.  E.  E.  Co.  v.  Mitchell, 
74  111.  394;  Smith  v.  Grapple,  17  Brad.  595;  Powell  v. 
Clement,  78  111.  20. 

Mr.  Justice  Seabs  .delivered  the  opinion  of  the  Coukt. 

This  is  a  writ  of  error,  prosecuted  by  plaintiff  in  error 
from  a  judgment  of  the  Circuit  Court  of  Cook  County,  dis- 
missing the  suit  of  plaintiff  in  error  against  defendant  in 
error,  for  want  of  prosecution. 

The  action  was  in  trespass  on  the  case,  and  was  begun 
against  defendant  in  error  and  one  Crepin.  On  January  16, 
1897,  Rand,  defendant  in  error,  was  defaulted  for  want  of 
plea,  suit  was  dismissed  as  to  Crepin,  and  damages  were 
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assessed  b}^  a  jury  as  to  Rand.  On  February  11, 1897,  judg- 
ment was  rendered  upon  this  verdict.  At  the  same  term, 
on  February  13,  1897,  a  motion  by  Eand  was  entered  to  set 
aside  this  judgment,  and  the  motion  was  continued  to  the 
next  term  of  the  court.  No  notice  was  given  to  plaintiff  in 
error  or  his  attorney  of  the  entering  of  the  motion  or  of  the 
order  continuing  the  same. 

At  the  succeeding  term  of  court  the  motion  to  vacate  was 
argued,  both  parties  were  represented  by  counsel,  affidavits 
were  presented  on  behalf  of  the  motion,  and  upon  hearing 
the  court  set  aside  and  vacated  the  verdict  and  judgment, 
and  leave  was  given  defendant  Kand  to  plead. 

The  cause  was  afterward  reached  upon  call  of  the  trial 
0  ilendar,  dismissed  for  want  of  prosecution  upon  motion  of 
defendant  Rand,  and  a  judgment  for  costs  entered  against 
plaintiff  Major. 

No  complaint  is  made  of  the  order  dismissing  the  cause  for 
want  of  prosecution  and  the  judgment  thereon,  except  that 
because  (it  is  claimed)  the  order  vacating  the  prior  default 
judgment  was  void,  therefore  the  later  order  dismissing  the 
suit  was  inoperative. 

The  only  question  which  is  here  presented,  therefore,  is 
as  to  the  correctness  of  the  order  vacating  the  judgment. 

There  is  no  question  as  to  the  power  of  the  trial  court,  by 
well  established  rule  of  law  as  well  as  by  the  provisions  of 
section  40  of  our  practice  act,  to  vacate  its  judgment  at  any 
time  within  the  term  at  which  it  is  rendered.  But  it  is  con- 
tended that  the  order  vacating,  having  been  entered  after 
the  term,  the  court  had  then  lost  jurisdiction,  and  this, 
although  a  motion  to  vacate  was  entered  at  the  judgment 
term  and  continued  to  the  subsequent  term,  because  such 
motion  was  entered  and  continued  without  notice  to  plaint- 
iff in  error. 

The  power  of  the  court  over  its  judgment,  while  confined^ 
by  the  rule  of  law  and  by  the  terms  of  our  statute,  to  the 
term  at  which  it  is  rendered,  is  yet  extended  to  a  subse- 
quent term  when  a  motion  to  vacate  is  entered  at  the  judg- 
ment term  and  continued  to  the  subsequent  term.   Windett 
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V.  Hamilton,  52  111.  180,  followed  in  Hibbard  v.  Mueller,  86 
111.  256,  overraling  National  Ins.  Co.  v.  Chamber  of  Com., 
69  IlL  22;  The  People  v.  Springer,  106  111.  542. 

It  is  contended,  however,  that  plaintiff  la  error  was 
entitled,  under  a  rule  of  the  Circuit  Court,  to  have  notice 
of  the  entering  of  such  motion  and  of  the  continuance  of 
the  same,  and  that  for  lack  of  such  notice  the  orders  were 
ineffective  to  carry  the  motion  over  the  term  and  retain 
the  court's  jurisdiction. 

We  think  that  this  contention  can  not  be  maintained. 

The  rule  relied  upon  is  as  follows : 

^^  No  motion  will  be  heard  or  order  made  in  any  cause 
without  notice  to  the  opposite  party  when  an  appearance  of 
such  party  has  been  entered,  except  where  a  party  is  in  de- 
fault or  when  a  cause  is  reached  on  the  call  of  the  calendar. 
Notice  to  the  opposite  party  must  be  in  writing,  state  the 
motion,  designate  the  judge  before  whom  the  same  is  to  be 
made,  and  the  place  of  hearing,  and  be  served  by  delivering 
a  copy  to  such  party  or  his  attorney  of  record  before  4  p.  m. 
of  the  day  preceding  the  day  mentioned  in  the  notice,"  etc. 

The  Circuit  Court  evidently  held,  and  we  think  rightly, 
that  it  is  the  disposing  of  the  motion,  not  its  mere  filing  or 
entry,  which  the  rule  contemplates  when  it  requires  notice. 
Nor  is  the  continuing  of  the  motion  over  the  term  an  order 
which  could  only  be  operative  upon  notice  to  the  parties. 
When  the  motion  is  entered  upon  the  last  day  of  the  term, 
as  here,  its  continuance  might  be  matter  of  necessity  or  con* 
venience  to  the  court,  and  might  be  ordered  by  the  court 
»ua  spontey  and  for  its  own  convenience.  When  the  motion 
to  vacate  was  finally  disposed  of,  notice  thereof  had  been 
given,  and  all  parties  were  in  court  and  were  given  hearing. 

"  It  would  require  a  clear  and  strong  case  of  a  violation, 
or  disregard,  or  misconstruction  by  the  court  below,  of  its 
own  special  rules  of  practice,  to  justify  this  court  in  a  con- 
clusion that  it  understood  the  full  scope  and  meaning  of 
such  rules  better  than  the  court  that  promulgated  them." 
Stanton  v.  Kinsey,  151  111.  301. 

We  conclude,  therefore,  that  the  motion  to  vacate  the 
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judgment  was  properly  entered  and  continued  to  the  follow- 
ing term,  and  that  the  court  had  not  lost  jurisdiction  at  the 
time  of  the  order  vacating. 

But  it  is  aUo  contended  that  the  vacating  order  was  erro- 
neous, as  based  upon  an  insufficient  showing,  and  that  it 
should  be  reviewed  in  that  behalf  and  reversed. 

The  action  of  the  trial  court  in  ruling  upon  a  motion  to 
vacate  a  judgment  by  default,  is  a  matter  of  discretion. 

By  the  earlier  cases  in  this  State  it  was  held  that  such  dis- 
cretion would  not  be  reviewed  upon  a  writ  of  error  or 
appeal.  Wallace  v.  Jerome,  1  Scam.  524;  Woodruff  v.  Tyler, 
5  Gilm.  457;  Mitchell  v.  City  of  Chicago,  40  111.  174. 

Later  cases  modified  the  rule,  holding  that  when  in  the 
exercise  of  its  discretion  the  court  refused  to  grant  the 
motion  to  vacate,  such  action  was  subject  to  review;  but 
holding  still  that  when  the  motion  to  vacate  was  granted, 
no  appeal  or  writ  of  error  would  lie. 

In  ]3olton  v.  McKinley,  22  111.  203,  it  was  distinctly  stated 
that  the  setting  aside  of  a  judgment  by  default  is  discre- 
tionary, and  not  subject  to  review  on  writ  of  error  or 
appeal.  This  case  is  made  the  authority  by  Mr.  Freeman, 
in  his  treatise  on  judgments,  for  the  announcement  of  the 
rule  that  '^  while  the  right  to  have  a  judgment  set  aside  upon 
sufficient  showing  is  secured  to  the  applicant  by  the  grant- 
ing of  an  appeal  in  case  of  a  denial  of  the  right,  the  party 
whose  judgment  is  vacated  before  the  lapse  of  the  term 
has  no  remedy.  The  action  of  the  court  in  granting  a 
motion  to  set  aside  a  judgment  is  discretionary,  and  not  to 
be  reviewed  in  any  appellate  court."  Freeman  on  Judg- 
ments, 2d  Ed.,  Sec.  90. 

In  cases  still  later  it  is  intimated  that  when  the  trial 
court  grants  the  motion  to  vacate,  though  no  question  of 
jurisdiction  arises,  its  action  as  a  matter  of  discretion  may 
yet  be  reviewed.  These  were  necessarily  cases  where  the 
suit  had  proceeded  to  a  final  judgment  after  the  vacating 
order.  Combs  v.  Steele,  80  111.  101;  Wright  v.  Griflfey,  146 
111.  394. 

But  the  decisions  are  uniform  in  holding  that  when  the 
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discretion  of  the  trial  court  in  ruling  upon  motions  to  vacate 
judgments  by  default  is  reviewed  at  all,  it  will  not  be  inter- 
fered with  except  w^hen  it  clearly  appears  that  the  discre- 
tion has  been  abused.  Scales  v.  Labar,  51  IlL  232;  Peoria 
&  R.  1.  Ry.  Co.  V.  Mitchell,  74  111.  394;  Union  H.  &  L.  Co. 
v.  Woodley,  75  111.  435;  Schroer  v.  Wessell,  89  111.  113;  Hall 
V.  First  Natl.  Bank,  133  111.  234. 

Upon  the  motion  to  vacate  Rand  undertook  to  show  by 
aflSdavits  that  he  had  a  meritorious  defense,  and  that  he  had 
not  been  negligent  in  failing  to  interpose  the  same  before 
default  was  taken. 

Plaintiff  had  declared  upon  alleged  false  and  fraudulent 
representations  by  defendants  that  they  had  authority,  as 
officers  of  the  corporation,  to  contract  for  sale  of  certain  chat- 
tels, the  property  of  the  corporation.  The  making  of  these 
alleged  false  representations  was  of  the  very  gist  of  the 
action.  Rand  presented  his  affidavit,  wherein  he  avers  as 
follows :  "  Affiant  further  says  that  he  never  personally 
made,*or  authorized  any  one  else  to  make,  any  representa- 
tions of  any  kind  to  said  plaintiff,  as  to  the  authority,  either 
of  himself  or  said  Crepin,  to  sell  or  agree  to  sell  the  proj> 
erty  mentioned  in  said  declaration,  or  amended  declaration, 
either  as  individuals  or  as  officers  of  said  corporation.^' 

The  affidavit  discloses  a  meritorious  defense  to  the 
action. 

The  affidavits  of  Rand  and  Crepin  show  that  Crepin,  who 
was  made  co-defendant  with  Rand,  informed  Rand  that  he, 
Crepin,  had  engaged  counsel  to  attend  to  the  case,  and  to 
interpose  defense. 

The  affidavit  of  Rich  shows  that  he  understood  that  his 
firm  were  retained  to  appear  for  Crepin  only. 

In  the  demurrer  to  the  original  declaration,  the  firm  of 
attorneys  of  which  Rich  was  a  member,  pleaded  for  both 
defendants,  Crepin  and  Rand;  but  upon  rule  on  defendants 
to  plead  to  the  amended  declaration,  they  filed  a  demurrer 
for  Crepin  only. 

Upon  this  showing  the  trial  court  held  that  Rand,  who 
had  disclosed  by  affidavit  a  meritorious  defense  to  the  suit, 
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was  not  precluded  by  negligence  from  interposing  that 
defense,  and  hence  granted  the  motion  to  vacate. 

Had  the  court  denied  the  motion,  we  are  not  prepared  to 
say  that  we  would  interfere  with  its  ruling;  but  treating 
the  action  of  the  court  as  a  matter  of  discretion,  we  can  not 
say  that  there  appears  any  such  clear  abuse  of  discretion  as 
would  warrant  interference  upon  review. 

The  judgment  is  afBrmed* 


People  of  the  State  of  Illlnofs  v.  Louis  H.  Jacobs. 

1.  Fai^b  Pretenses— 3Iu«^  be  of  Existing  Facts.— A.  false  represen- 
tation, within  the  meaning  of  the  criminal  code,  must  be  of  a  present, 
material,  existing  fact,  which  the  party  making  it  knows,  or  has  good 
reason  to  know,  is  false. 

2.  Same— Promises  are  Not — ^A  promise  is  not  a  pretense.  ! 

Indictment,  for  false  pretenses.  Error  to  the  Criminal  Goart  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Reversed.  Opinion  filed  Decem- 
ber 16, 1897. 

Blum  &  Blum,  attorneys  for  plaintiff  in  error. 
Where  false  representations  are  relied  upon,  it  is  essential 
that  they  relate  to  some  material  existing  fact  or  facts,  and 
not  to  the  future  intention  of  the  defendant,  which  he  mav 
or  may  not  perforuL  In  respect  of  the  allegation  of  a 
promise  to  pay  without  any  intention  to  perform,  it  is  said 
in  Kerr  on  Fraud  and  Mistake,  88 :  "  As  distinguished  from 
the  false  representation  of  a  fact,  the  false  representation  as 
to  a  matter  of  intention  ( though  it  may  have  influenced  a 
transaction),  is  not  a  fraud  in  law."  In  Gage  v.  Lewis,  68 
111.  604,  after  quoting  thd  above  from  Kerr  with  approval, 
this  court  said :  ^^  It  can  not  be  said  that  these  representa- 
tions and  promises  were  false  when  made,  for  until  the 
proper  time  arrived  and  theplaintiflf  refused  to  comply  with 
them,  it  could  not  positively  be  shown  that  they  would  not 
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be  performed.  Even  if  at  the  time  they  were  made,  it  was 
not  intended  to  comply  with  them,  it  was  bat  an  unexecuted 
intention  which  has  never  been  held  of  itself  to  constitute 
fraud."  People  v.  Healy,  128  111.  13;  Bishop  on  Criminal 
Law,  Vol.  2,  Sec.  420  (  7th  Ed.). 

Chaslbs  S.  Dbnben,  state's  attorney,  for  defendant  in 
error. 

It  may  rarely  occur,  that  the  falsehoods  alone  which  are 
uttered  are  the  sole  influences  which  produce  the  effect. 
They  may,  and  most  generally  are,  ingeniously  combined 
with  truths.  Nay,  expressions  of  countenance,  a  smiling 
face,  an  appearance  of  frankness  and  of  truth,  may  often 
prove  decisive,  while  the  false  pretenses  uttered  or  expressed, 
would  have  proved  unavailing.  Oowen  v.  The  People,  14 
111.  351. 

Mr.  Pbesiding  Justiob  Adams  dblivbbbd  thb  opinion  of 
THE  Court. 

The  plaintiff  in  error,  Louis  H.  Jacobs,  was  convicted  on 
an  indictment  charging  that  he,  Louis  H.  Jacobs,  on  June  10, 
1893,  in  said  county  of  Cook,  did,  with  Nathan  Neufeld 
and  divers  persons,  whose  names  are  to  the  jurors  unknown, 
feloniously  and  deceitfully  conspire  together  with  the 
fradulent  and  malicious  intent,  then  and  there  feloniously, 
unlawfully,  wrongfully  and  wickedly  to  obtain  a  large 
amount  of  personal  goods,  funds,  money  and  property, 
to  wit,  one  hundred  current  United  States  treasury  notes  of 
the  denomination  of  one  hundred  dollars,  of  the  value  of  one 
hundred  dollars  each,  etc.  The  indictment  then  proceeds  to 
mention  about  all  the  different  kinds  of  paper  money  and 
coin  known  to  the  law,  and  concludes  as  follows :  "  The 
personal  goods,  funds,  money  and  property  of  one  Dora 
Marks,  from  the  said  Dora  Marks  by  false  pretenses,  and  to 
cheat  and  defraud  the  said  Dora  Marks  of  the  same,"  etc. 

May  29, 1893,  a  certain  agreement  in  writing  was  made 
between  Frank  H.  Yan  Cleave,  of  Escanaba,  Michigan,  party 
of  the  first  part,  and  Nathan  Neufeld,  of  Chicago,  Illinois, 


288  Appellate  Coitrts  of  Illinois. 

Vol.  72.]  People  ▼.  Jacobs. 

party  of  the  second  part,  in  and  by  which  the  said  first  party 
agreed  that  he  would  execute  and  cause  to  be  executed  a 
good  and  sufficient  conveyance  of  certain  premises  situated 
in  Escanaba  known  as  the  Cochrane  Koller  Mills  plant  and 
location,  consisting  of  buildings  and  grounds  theretofore 
used  by  the  Cochrane  Roller  Mills  Company,  containing  five 
and  one-hundredth  acres,  and  being  more  particularly  de- 
scribed in  the  ao^reeraent;  that  the  deed  of  conveyance  should 
run  to  John  Corcoran,  as  trustee,  for  the  use  and  benefit  of 
said  second  party,  the  condition  of  the  trust  being  that  said 
second  party  should  comply  with  his  part  of  the  agreement; 
on  which  compliance,  title  to  said  property  should  vest  in 
said  second  party.  Said  first  party  further  agreed  to  pay  a 
sum  not  exceeding  $2,000  for  improvements  to  be  made  on 
the  property  suitable  for  a  factory  and  operation  thereinafter 
mentioned,  to  be  paid  from  time  to  time  as  the  work  on  the 
improvements  progressed.  Nathan  Neufeld,  the  said  second 
party,  agreed  on  his  part,  to  establish  on  the  premises  a 
factory  for  the  manufacture  of  furniture  and  other  manu- 
factures, to  employ  not  less  than  sixty  hands  for  a  term  not 
less  than  five  years  or  not  less  than  one  hundred  for  a  term 
not  less  than  three  years,  at  the  option  of  said  second  party, 
and  to  give  such  hands  average  wages  for  like  work,  etc., 
and  that  he  would  commence  operations  in  the  factory  with 
not  less  than  thirty  hands  on  or  before  August  1,  1893 ;  also 
that  he  would  cause  the  buildings  to  be  insured,  the  policies 
to  be  made  payable  to  the  first  party;  that  in  case  of 
destruction  of  the  buildings  by  fire,  he  would  rebuild  and 
resume  business  with  all  reasonable  dispatch;  that  on  deliv- 
ery of  the  agreement,  the  said  second  party  would  execute 
a  bond  with  two  satisfactory  sureties,  to  the  first  party,  in 
the  penal  sum  of  $1,000,  conditioned  for  the  performance  by 
said  second  party  of  his  part  of  the  agreement,  said  bond  to 
be  of  effect  for  only  three  months  after  commencement  of 
operations  in  the  factory.  Differences  of  opinion  as  to  the 
interpretation  of  the  agreement  to  be  settled  by  arbitration. 
This  contract  was  subsequently  assigned  by  Neufeld  to 
the  Chicago  Furniture  and  Lumber  Company  hereinafter 
mentioned. 
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Prior  to  the  execution  of  the  above  contract,  and  before 
the  prosecuting  witness,  Dora  Marks,  appeared  on  the 
scene,  it  appears,  from  the  evidence,  that  a  similar  contract 
had  been  made  by  Nathan  Neufeld  with  the  city  of 
Escanaba,  but  an  attorney  havini^  advised  that  the  city 
could  not  directlv  make  such  a  contract,  the  above  contract 
was  made,  the  city  of  Escanaba  being  the  real  party  to  the 
contract  and  Van  Cleave  a  merely  nominal  party.  The 
object  of  the  contra<5t  on  the  part  of  the  city  was  to  obtain 
the  benefit  which  might  result  from  having  such  a  factory 
as  is  described  in  the  agrfeement  established  in  the  city. 

The  evidence  shows  that  Neufeld  had,  for  a  number  of 
years,  been  largely  engaged  in  the  business  of  manufactur- 
ing furniture  in  the  city  of  Chicago,  that  Jacobs  had  been 
employed  for  years  as  a  traveling  salesman  for  the  Jud- 
kins  Company,  which  company  was  engaged  in  the  business 
of  manufacturing  furniture  in  Chicago,  and  was  so  engaged 
while  the  negotiations  were  progressing  in  reference  to  the 
Escanaba  enterprise,  and  was  in  the  enjoyment  of  a  salary 
of  $2,000  per  annum  and  one-fifth  of  the  net  profits  of  the 
company,  the  company  paying  his  traveling  expenses. 

About  May  20,  1S93,  Dora  Marks,  the  prosecuting  wit- 
ness, came  to  Chicago  to  visit  the  World's  Fair,  when  she 
met  Jacobs,  with  whom  she  had  been  acquainted  for  twenty- 
eight  or  thirty  years.  Prior  to  this  time,  Jacobs,  who, 
with  his  wife,  boarded  at  Neufeld's  house,  had  been 
informed  of  the  contemplated  establishment  of  a  factory 
at  Escanaba,  had  met  some  parties  who  had  come  from 
Escanaba  to  Chicago  to  negotiate  with  Neufeld,  and 
Neufeld,  for  whom  Jacobs  had  worked  prior  to  the  year 
1889,  had  offered  him  inducements  to  take  part  in  the 
Escanaba  enterprise,  as  he,  Neufeld,  wanted  Jacobs'  serv- 
ices in  the  business.  Such  being  the  status  of  affairs, 
Jacobs,  about  between  May  22  and  May  25,  1890,  told  Mrs. 
Marks  of  the  Escanaba  enterprise,  and  asked  her  how  her 
husband  had  left  her,  and  learned  from  her  that  he  had  left 
her  a  piece  of  property  in  Denver,  Colorado,  incumbered 
for  $15,000,  and  a  legacy  of  $10,000,  and  that  she  had  with 

.    VolLXXIIM 
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her  a  certificate  of  deposit  for  $7,000,  which  she  showed 
him.  About  May  24,  1893,  Jacobs  went  to  Escanaba  with 
Neufeld,  examined  the  plant,  and  returned  to  Chicago  very 
enthusiastic  in  regard  to  the  proposed  enterprise.  Jacobs 
testified:  "I  went  up  with  him,  saw  the  place  and  was 
very  much  enthused  over  it.  It  looked  like  a  great  oppor- 
tunity to  become  possessor  of  a  very  valuable  piece  of 
property.  I  was  shown  around  the  place  by  the  men  there 
— business  men,  city  officials,  who  took  us  out  and  showed 
us  what  the  probable  cost  of  lumber  would  be;  that  we 
could  obtain  very  good  manufacturing  goods,  and  the  quan- 
tities that  could  be  obtained,  and  the  shipping  facilities," 
etc.  When  Jacobs  returned  to  Chicago  from  Escanaba,  he 
informed  his  wife  and  Mrs.  M^rks  that  the  plant  was  the 
finest  he  had  ever  seen  for  a  city  to  offer,  and  that  he  was 
going  to  withdraw  from  the  Judkins  Company,  of  which 
he  was  then  vice-president,  and  go  into  the  Escanaba  enter- 
prise, and  advised  Mrs.  Marks  also  to  go  into  it,  which  she 
at  that  time  declined,  on  the  ground  that  the  $7,000  certifi- 
cate was  all  she  then  had,  and  she  wished  to  reserve  it  to 
meet  the  mortgage  on  her  Denver  property,  and  nothing 
more  was  said  on  the  subject  at  that  time. 

June  6, 1893,  Mrs.  Marks,  at  the  solicitation  of  Jacobs,  as 
she  testified,  went  to  Escanaba  with  Jacobs  and  Neufeld 
and  their  wives.  Mrs.  Marks  testified  that  while  there 
"  they  showed  me  the  plant  and  took  me  all  over — showed 
me  the  plant  and  the  boarding  houses,  lovely  barn,  and 
everything  on  the  place.  *  Well,*  I  said,  '  no  use  talking, 
this  is  a  fine  place,  but  it  will  take  lots  of  money  to  run  this 
place.'  Mr.  Jacobs  said  to  Mr.  Neufeld,  *  Well,  we  have  got 
all  the  monev  we  want  to  run  this.'  Then  we  went  to  see 
Mr.  Van  Cleave."  The  next  morning,  June  8,  1893,  Mrs. 
Marks  testifies,  Jacobs  invited  her  and  Mrs.  Jacobs  to  take 
a  walk,  and  she,  Neufeld  and  Jacobs  and  their  wives,  went 
to  the  office  of  a  Mr.  Gallup,  a  lawyer,  she,  Mrs.  Marks,  not 
knowing  where  they  were  going,  where  she  says  the  follow- 
ing occurred :  "  We  sat  down  at  the  door  and  Jacobs  and 
Keufeld  near  Gallup's  desk,  and  Gallup  sat  down  at  the 
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desk  and  said,  *  Well,  Mr,  Jacobs,  how  much  money  are  you 
going  to  put  into  this  ? '  Mr.  Jacobs  said,  '  $12,500.'  Mr. 
Gallup  says,  *Cash?'  and  he  says, '  Yes.  cash.'  He  turned 
to  Mr.  Neufeld  and  said, '  Mr.  Neufeld,  how  much  are  you 
going  to  put  into  this  ? '  He  says,  *  $25,000.'  He  says,  *  Cash  ? ' 
He  says,  *  Yes,  cash.'  He  turned  to  me  and  said,  '  How 
much  are  you  going  to  put  into  this,  Mrs.  Marks  ? '  Well, 
I  was  rather  surprised,  and  before  I  spoke,  Mr.  Jacobs 
spoke  for  me.  He  said :  '  Mrs.  Marks  will  put  in  $5,000.' 
Mr.  Gallup  turned  to  me  and  said,  *  Are  you  going  to  put  in 
$5,000  i '  I  said  *  I  had't  thought  much  about  it,'  so  then 
we  all  left  the  office  together."  On  cross  examination,  Mrs. 
Marks  testified  that  she  didn't  think  they  were  in  Gallup's 
office  more  than  five  minutes.  Her  statement  as  to  what 
occurred  in  the  ofiice  and  the  time  occupied  there,  is  contra- 
dicted both  by  Jacobs  and  Gallup.  Jacobs  testifies  that  he 
and  Neufeld  had  seen  Gallup  on  the  afternoon  of  June  7, 
1893,  and  were  advised  by  him  what  was  necessary  to  be 
done  to  incorporate  under  the  laws  of  Michigan;  that  they 
informed  Marks  of  this;  that  she  knew  where  she  was  going 
on  the  morning  of  June  8th,  and  what  was  expected  of  her; 
that  they  remained  in  Gallup's  office  two  or  three  hours, 
Mrs.  Marks  being  present  all  the  time;  that  Gallup  went 
over  the  whole  ground  again,  explaining  what  was  necessary 
to  be  done  in  order  to  incorporate,  stated  what  the  capital 
stock  was  to  be;  stated  the  amount  which  each  was  to  sub- 
scribe for,  asked  if  that  was  right,  and  was  informed  that  it 
was,  and,  no  one  making  any  objection,  drew  up  the  follow- 
ing contract,  which  they  all  signed  : 

"Law  Office  of  George  Gallup, 

EsoANABA,  Mich.,  June  8, 1893. 
Abtioles  of  Aobesment,  made  and  entered  into  this  8th 
day  of  June,  A.  D.  1893,  by  and  between  Nathan  Neufeld, 
Louis  H.  Jacobs  and  Dora  Marks,  all  of  the  city  of  Chicago, 
IlL 

Whebeas,  said  S.  Neufeld  has  a  certain  contract  with 
one  F.  H.  Van  Cleave,  of  the  city  of  Escanaba,  Michigan, 
and  whereas  the  above  named  parties,  Neufeld,  Jacobs  and 
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Marks,  propose  to  form  a  corporation  of  $200,000  capital 
stock,  to  be  known  as  the  Chicago  Furniture  &  Lumber  Co. 
And  therefore  it  is  hereby  agreed  by  and  between  said 
parties,  for  a  valid  consideration,  each  with  the  other,  that 
they  will  subscribe  for  stock  as  follows : 

Nathan  Neufeld $182,500 

Louis  H.  Jacobs 12,500 

Dora  Marks 5,000 

It  is  further  agreed  by  and  between  said  parties,  that  said 
N.  Neufeld  shall  assign  to  said  L.  H.  Jacobs  $37,500  of  his 
stock,  and  to  Dora  Marks  $15,000,  and  that  he  will  hold 
$30,000  for  the  use  and  benefit  of  said  corporation. 

In  witness  whereof  the  parties  have  hereunto  set  their 
hands  the  day  and  date  first  above  written. 

Nathan  Neufbld, 
Louis  II.  Jacobs, 
Dora  Marks.** 

Jacobs  further  testifies  that  Mrs.  Marks  told  Gallup  she 
was  willing  to  invest  $5,000,  but  did  not  want  to  go  into  it 
if  she  would  be  liable  beyond  that  amount,  and  he  informed 
her  that  she  would  not.  Also,  that  there  was  no  such  talk 
as  testified  to  by  Mrs.  Marks,  that  the  word  "  cash  "  was 
not  used.  Gallup  testifies  that  Neufeld,  Jacobs  and  their 
wives  and  Mrs.  Marks,  came  to  his  oifice  between  10  and  11 
A.  M.,  and  remained  there  from  one  and  a  half  to  two  hours; 
that  they  talked  about  the  incorporation,  but  as  he  had  no 
blanks  then,  it  was  concluded  not  to  prepare  articles  of 
incorporation  at  that  time;  that  Mrs.  Marks  asked  him  if 
she  would  be  liable  beyond  the  amount  of  stock  she  sub- 
scribed for,  and  he  advised  her  that,  in  his  judgment,  she 
would  not;  that  he  drew  up  the  agreement  heretofore  men- 
tioned, and  they  signed  and  left  it  with  him,  with  the 
understanding  that  he  should  keep  it  for  all  of  them,  but 
that  any  of  them  could  have  a  copy  of  it  on  request,  and 
that  he  kept  it  in  his  possession  until  about  a  week  before 
he  testified  on  the  trial,  when  he  gave  it  to  Mr.  Blum,  the 
attorney  for  plaintiff  in  error.  Gallup  also  testifies  that 
when  the  parties  were  at  his  office  he  made  an  appointment 
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to  meet  them  in  Chicago,  after  he  had  drafted  the  articles 
of  incorporation,  which  he  did  June  12, 1893.  The  witness 
further  testified  that  the  amount  which  each  was  to  sub- 
scribe for  was  mentioned  at  his  office,  but  he  could  not 
recollect  any  conversation  in  respect  to  whether  the  sub- 
scriptions were  to  be  "cash." 

Mrs.  Marks  testified  that  she  did  not  sign  the  contract  of 
date  June  8th  at  the  time  of  its  date,  but  in  the  following 
August,  but  her  evidence  in  that  regard  is  of  little  or  no 
value,  because  she  says  she  did  not  read  it.  If  she  signed 
it  without  reading,  it  is  difficult  to  understand  how  she 
could  identify  it  as  a  paper  signed  by  her  in  August. 

The  trial  occurred  in  February,  1897,  and  Gallup  testi- 
fied positively  that  the  contract  had  been  in  his  possession 
from  the  time  it  was  signed  in  his  office  June  8,  1893,  until 
about  a  week  before  the  day  on  which  he  testified,  which 
being  true,  Mrs.  Marks  could  not  have  signed  it  in  August, 
1893.  Jacobs  also  swears  that  it  was  signed  on  the  day  of  its 
date;  and  the  presumption  would  be,  in  the  absence  of  evi- 
dence to  the  contrary,  that  it  was  signe<i  on  that  day.  We 
are  of  opinion  that  there  is  a  decided  preponderance  of 
evidence  that  the  contract  of  date  June  8,  1893,  was  signed 
on  the  day  of  its  date.  That  contract  is  evidence  that  on  the 
day  of  its  date,  Mrs.  Marks  agreed  to  join  Neufold  and  Jacobs 
in  the  formation  of  a  corporation,  and  to  receive  stock  in 
proportion  to  her  subscription.  The  evidence  shows  that 
subsequently,  on  June  12th,  Gallup  brought  to  Chicago  the 
articles  of  incorporation,  and  that  Neufeld,  Jacobs  and  Mrs. 
Marks  signed  the  articles. 

The  onl}^  alleged  false  pretenses  claimed  to  have  bee  n 
made  prior  to  the  signing  of  the  contract  of  June  8,  1893, 
were  the  statements  claimed  by  Mrs.  Marks  to  have  been 
made  by  Neufeld  and  Jacobs  in  Gallup's  office,  namely,  by 
Jacobs  that  he  would  put  in  $12,500  cash,  and  by  Neufeld, 
that  he  would  put  in  $25,000  cash.  That  such  statements 
were  made,  is  not  only  contradicted  by  Jacobs,  but  in  part 
by  the  testimony  given  by  Mrs.  Marks  herself,  in  her  suit 
against  the  Chicago  Furniture  and  Lumber  Company,  in 
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Michigan.  It  was  proved  on  the  trial  that  in  the  Michigan 
case  the  following  question  was  asked  her,  and  she  answered 
as  follows : 

Q.  "  How  was  Jtf r.  Neufeld  to  pay  this  money^  in,  this 
$25,000  ? " 

A.  '^  He  was  to  pay  it  all  in;  this  $25,000  was  to  be  cash 
he  talked  about;  that  it  was  to  be  put  in  just  as  the  business 
required  it.  He  said  it  would  not  be  necessary  to  put  it  all 
in  right  away,  but  he  was  going  to  make  a  big  showing  in 
the  bank,  and  he  was  always  going  to  keep  plenty  of  money 
in  the  bank.'' 

After  Mrs.  Marks  had  been  told  by  Neufeld  that  it  would 
not  be  necessary  to  put  in  the  whole  amount  of  his  subscrip- 
tion at  once,  that  it  was  to  be  put  in  as  the  business  required, 
she  certainly  could  not  have  understood  from  the  conversa- 
tion in  Gallup's  office,  even  if  such  conversation  occurred  as 
she  states,  that  Neufeld  was  to  pay  in  the  whole  $25,000  at 
once.  Even  though  Gallup  asked  and  Neufeld  and  Jacobs 
answered  questions  in  Gallup's  oilloe,  as  the  witness  Marks 
states,  it  would  not  then  follow  that  their  subscriptions  were 
to  be  paid  at  one  time  and  in  full.  To  say  that  one  is  to  put 
into  a  corporation  $12,500  or  $25,000  in  cash,  is  not  by  any 
means  to  say  that  the  amount  is  to  be  all  paid  at  one  and  the 
same  time.  But  the  statements  of  Neufeld  and  Jacobs,  even 
if  made  as  the  witness  Marks  testifies  and  construed  as  she 
now  construes  them,  were  merely  promissory,  and  not  crim- 
inal pretenses,  within  the  meaning  of  the  law.  Such  rep- 
resentations would  not  be  sufficient  even  to  sustain  a  civil 
action  for  fraud,  the  rule  being  that  the  representation  must 
be  of  a  present,  material,  existing  fact,  which  the  party 
making  it  knows,  or  has  good  reason  to  know,  is  false. 
People  ex  rel.  v.  Healy,  128  111.  9. 

"  A  promise  is  not  a  pretense."  2  Bishop's  New  Criminal 
Law,  Sec.  419,  and  cases  cited  in  n.  2;  2  Archbold's  Crim. 
Pr.  and  PL,  465. 

The  articles  of  association  were  put  in  evidence  by  the 
prosecution,  and  show  that  the  capital  stock  of  the  corpo- 
ration, the  Chicago  Furniture  <fe  Lumber  Company,  was 
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$200,000,  divided  into  20,000  shares  of  the  par  value  of  $10 
each,  and  that  Dora  Marks  subscribed  for  500  shares;  and 
the  evidence  shows  that  Nenf eld,  Jacobs  and  Mrs.  Marks 
signed  the  articles  in  Chicago,  June  12, 1893. 

The  evidence  shows,  also,  that  Mrs.  Marks  can  read,  and 
that  she  did  read  some  of  the  documents  in  evidence.  She 
acknowledged  her  signature  to  the  articles  of  incorporation 
in  Chicago,  before  Gallup,  he  acting  as  a  notary,  but  it 
appears  that  he  could  not  legally  take  an  acknowledg- 
ment outside  the  county  in  which  he  lived  in  Michigan. 
Mrs.  Marks  testifies  that,  subsequently,  on  June  16,  1893, 
she  was  informed  by  Jacobs  that  they  were  ready  to  put 
their  money  in,  and  that  she,  Jacobs  and  Neufeld,  met;  she 
says :  "  It  was  a  $7,000  certificate,  but  I  was  to  put  in 
$5,000.  I  signed  it  and'I  says :  *  Now  where  is  your  money? ' 
Mr.  Neufeld  took  three  papers  out  of  his  pocket,  a  white 
certificate,  one  that  looked  like  mine,  and  two  light  blue 
papers,  and  he  says :  *  Here  is  our  money,'  and  I  gave  Mr. 
Jacobs  my  certificate." 

Jacobs  testified  that  Mrs.  Marks  asked  no  such  question 
as  "  Have  you  your  money  ready  1"  and  that  he  didn't  see 
Kenfeld  hold  out  three  papers,  one  white  and  two  blue,  or 
anything  of  that  kind. 

The  State  relies  on  the  alleged  statement  of  Neufeld  and 
the  production  by  him  of  the  white  and  blue  papers,  as  a 
false  pretense,  by  reason  of  which  the  prosecuting  witness 
was  induced  to  part  with  her  money.  Mrs.  Marks  could 
read,  her  evidence  indicates  that  she  is  a  woman  of  at  least 
average  intelligence  and  of  average  ability  to  understand 
and  protect  her  own  interests,  and  it  seems  incredible  that 
she  was  induced  to  advance  her  money  on  the  faith  of  pieces 
of  paper  which  she  did  not  examine,  ask  to  look  at,  or  even 
inquire  what  they  contained.  It  seems  much  more  reason- 
able and  probable  that  she  advanced  her  money  because  of 
the  obligations  she  had  incurred.  She  had  concluded,  as 
she  herself  admits,  to  join  in  the  enterprise;  had  signed  the 
contract  of  June  8, 1893,  agreeing  to  form  a  corporation;  had 
signed  the  articles  of  incorporation  which  recite  a  subscrip- 
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tion  by  her  for  500  shares  of  stock  of  the  par  value  of  $10 
each,  and  had  thus  become  liable  to  the  corporation  to  the 
extent  of  her  subscription,  and  this,  of  itself,  was  a  sufficient 
reason  for  her  advancing  the  money. 

In  People  v.  Thomas,  3  Hill,  ICi),  the  indictment  charged 
that  Thomas,  being  the  owner  of  a  promissory  note  made 
b\'  Jones,  falsely  pretended  that  the  note  had  been  burned 
or  lost,  by  reason  of  which  false  pretense  he  obtained  from 
Jones  the  amount  of  the  note.  The  court  say:  "iV7>n  con- 
stat from  the  indictment  that  Jonos  sustained  any  damage 
by  the  false  representation;  nor  that  there  was  any  intent 
on  the  part  of  Thomas,  at  the  time  of  the  representation,  to 
work  any  damage.  The  note  was  due  and  payment  was 
made.  This  was  the  only  consequence — ^a  thing  which 
Jones  was  bound  to  do.  A  false  representation  by  which  a 
man  may  be  cheated  into  his  duty,  is  not  within  the  statute." 

The  money  advanced  was  due,  not  to  Jacobs  or  Neufeld, 
of  either  of  them,  but  to  the  company,  and  was  obtained, 
not  for  them  or  either  of  them,  but  for  the  company,  and 
the  evidence  shows  that,  by  the  request  of  Mrs.  Marks,  the 
$7,000  certificate  of  deposit  was  deposited  in  bank  in  Esca- 
naba  for  collection,  and  when  collected  a  certificate  of  de- 
lK)sit  for  $2,000  was  returned  to  her,  and  the  balance,  viz., 
$5,000,  was  credited  to  the  company. 

The  factory  in  Escanaba  was  operated  by  the  new  cor- 
poration for  six  months,  until  the  prosecuting  witness  sued 
out  a  writ  of  attachment  against  the  company  in  Michigan, 
thus  temporarily  suspending  the  business,  and  Jacobs,  the 
plaintiff  in  error,  who  had  resigned  a  situation  in  which  he 
had  been  earning  over  $2,000  per  annum,  for  the  purpose  of 
engaging  in  the  enterprise,  and  who  had  advanced  $1,000 
to  the  new  company,  devoted  his  time  and  attention  to  the 
business  of  the  company  for  six  months,  and  received  for 
his  services  only  $800,  which  was  all  he  ever  received  from 
the  company. 

We  are  clearly  of  opinion  that  the  evidence  does  not  sus- 
tain a  conspiracy  as  charged  in  the  indictment,  and  that  if 
there  was  any  concert  of  action  between  Jacobs  and  Neu- 
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feld,  in  reference  to  the  prosecuting  witness  Marks,  it  was, 
to  induce  her  to  join  them  in  a  perfectly  legitimate  enter- 
prise, and  not  to  obtain  her  money,  as  charged. 

The  attorney  for  plaintiff  in  error  having  expressly 
waived  all  technical  objections,  we  have  considered  the 
case  solely  on  its  merits. 

The  judgment  will  be  reversed. 
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1.  Injunctions— JjMMingr  o/,  Without  Notice,  aa  Cause  of  Complaint        m  633 
on  Appeal, — ^That  an  injunction  was  issued  without  notice,  and  without 

any  sufticient  showing  to  avoid  notice,  can  not  be  complained  of  on 
appeal,  where,  after  the  writ  was  issued,  and  prior  to  the  appeal,  there 
was  a  hearing  on  the  merits,  on  a  motion  to  dissolve. 

2.  SAHii&'—Allegativne  of  Fraud  in  Bills  to  Restrain  the  Use  of  a 
Name. — Allegations  of  fraudulent  acts  and  intent,  on  the  part  of 
defendant,  in  a  bill  to  restrain  the  use  of  the  name  of  a  business  house, 
are  sufficient  to  sustain  the  bill. 

Bill,  to  enjoin  the  use  of  a  name.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Hbnrt  V.  Freeman,  Judge,  presiding.  Heard 
in  tliis  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed  July  26, 
1897. 

Hamlin,  Holland  &  Boyden,  D.  M.  RoTHscniLD,  and  Blum 
&  Blum,  attorneys  for  appellants. 

An  injunction  should  not  be  granted  without  notice  unless 
it  is  made  to  appear  that  complainant  would  be  put  in  a 
worse  position  by  giving  notice.  Becker  v.  Defebaugh, 
(i(y  111.  App.  504;  Brough  v.  Schanzenbach,  59  111.  App.  407; 
King  V.  Pardridge,  60  111.  App.  475;  Ilovnanian  v.  Bedes- 
sern,  63  111.  App.  353;  Nusbaum  v.  Locke,  53  111.  App.  242. 

A  generic  name,  or  one  merely  descriptive  of  the  article 
matle  or  sold,  or  its  qualities,  ingredients  or  characteristics, 
and  which  may  be  used  truthfully  by  other  makers  or  deal- 
ers, is  not  entitled  to  protection  as  a  trade-name  or  tmde- 
mark.    Bolander  v.  Peterson,  136  111.  215. 
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No  one  can  apply  a  name  of  a  district  or  country  to  a 
well-known  article  of  commerce  and  obtain  thereby  such  an 
exclusive  right  to  the  application  as  to  prevent  others 
inhabiting  the  district  or  dealing  in  similar  articles  coming 
from  the  district  from  using  the  same  designation.  Elgin 
Butter  Co.  v.  Elgin  Creamery  Co.,  165  111.  127. 

Julian  W.  Mack,  attorney  for  appellee. 

The  rights  here  claimed  are  not  only  the  protection  of 
atrade-name  but  also  protection  against  the  unfair  com- 
])etition  of  defendants.  The  bill  distinctly  alleges  that  the 
defendants  are  representing  their  business  to  be  a  part  of 
the  business  of  the  complainant.  This  in  itself,  entirely 
independent  of  any  question  of  trade-mark  or  trade-name, 
is  such  a  fraudulent  competition  that  a  court  of  equity  will 
not  hesitate  for  a  moment  to  enjoin  it  under  the  circum> 
stances  stated  in  the  bill  and  affidavit. 

The  rule  of  law  which  denies  protection  to  a  geograph- 
ical name  is  subject  to  this  limitation:  that  if  the  name 
has  acquired  a  secondary  meaning  indicating  in  the  case  of 
a  trade-mark  that  the  goods  are  manufactured  by  a  certain 
person,  or  in  the  case  of  a  trade-name,  that  the  business 
belongs  to  a  certain  person  or  corporation,  then  the  protec- 
tion will  be  granted.  The  bill  in  this  case  alleges  that  the 
name  claimed  has  acquired  such  secondary  meaning  in 
association  with  the  business  of  complainant. 

A  few  out  of  many  cases  that  could  be  cited  are  respect- 
fully submitted,  in  each  of  which  a  geographical  name, 
having  acquired  this  secondary  meaning,  was  protected : 
(Shrewsberry  Patent  Thread)  Marshall  v.  Ross,  L.  R.  8  Eq. 
650;  (London  Conveyance  Co.)  Knott  v.  Morgan,  2  Keen, 
213;  (Carlsbad  Sprudel  Salz)  City  of  Carlsbad  v.  Kutnow, 
18  C.  C.  A.  24;  (Willoughby  Lake  Stones)  Cleveland  Stone 
Co.  V.  Wallace,  52  Fed.  Rep.  431;  (Glenfield  Starch)  Wother- 
spoon  V.  Currie,  42  L.  J.  Ch.  130;  (Stone  Ale)  Montgomery 
V.  Thompson,  64  L.  T.  R.  349;  (Yankee  Soap)  Williams  v. 
Adams,  8  Biss.  452;  (Lexington  Mustard)  Metcalfe  v.  Brand, 
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6  S.  W.  773;  (Portland  Stoves)  Van  Horn  v.  Coogan,  28  Atl. 
788;  (Canadian  Club  Whisky)  Walker  &  Son  v.  Mikolas,  79 
Fed.  Rep.  955;  (Akron  Dental  Eubber)  Kellar  v.  Goodrich, 
117  Ind.  556;  19  N.  W.  196. 

Mr.  Jcstior  Sears  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  interlocutory  order  granting 
an  injunction. 

The  injunction  was  issued  without  notice,  and  without 
any  sufficient  showing  to  avoid  notice.  But  this  can  not  be 
availed  of  by  appellants  now,  for  since  the  writ  was  issued, 
and  prior  to  this  appeal,  there  has  been,  as  shown  by  the 
record,  a  hearing  of  the  merits  of  the  order,  upon  a  motion 
to  dissolve,  in  which  appellants  appeared  and  were  heard. 
In  Brown  v.  Luehrs,  79  111.  675,  it  is  said : 

"It  is  objected  that  the  preliminary  injunction  should 
not  have  been  granted  without  notice  to  appellants.  Adm it- 
ting  this,  we  do  not  perceive  how  advantage  is  to  be  taken 
of  it  in  the  way  of  reversing  a  decree  on  final  hearing, 
making  the  injunction  perpetual,  where  the  proof  justifies 
a  decree  for  an  injunction."  High  on  Inj.,  Sees.  1580  and 
1615. 

The  same  reasoning  applies  to  the  case  here,  viz.,  that 
after  the  order  has  been  determined  to  be  proper  upon  a 
hearing,  participated  in  by  both  parties,  it  is  too  late  to 
raise  questions  as  to  this  informality  in  the  original  issuing 
of  it. 

It  is  urged  by  appellants  that  the  bill  is  insufficient  in  its 
averments  to  entitle  complainants  to  an  injunction. 

The  bill  prays  for  no  other  relief. 

Without  discussing  the  question  of  proprietary  rights  to 
the  name  in  controversy,  it  is  enough  to  say  that  the  alle- 
gations of  fraudulent  acts  and  intent  on  the  part  of  defend- 
ants is  sufficient  to  sustain  the  bill.  Merchants  Detective 
Ass'n  V.  Detective  Mercantile  Agency,  25  111.  App.  259,  and 
cases  therein  cited.    The  order  is  affirmed. 
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1.  Neglioence— Care  Required  of  Plaintiff  in  Actions  Based  on, — 
In  a  personal  injury  case  an  instruction  stating  that  there  could  be  no 
recovery  unless  the  evidence  showed  **  that  the  plaintiff  was  not  guilty 
of  negligence  on  his  own  part,  materially  ccmtributing  to  tlie  injury,** 
is  erroneous.  If  negligence  by  the  plaintiff  contributes  in  any  degree 
whatever,  it  bars  a  recovery. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Courtof  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Reversed  and  re- 
manded.   Opinion  filled  July  26,  1897. 

Alexandkb  Sullivan,  attorney  for  appellant;  E.  J. 
McArdle,  of  counsel. 

Where  the  plaintiflf  is  guilty  of  any  want  of  ordinary 
care,  and  it  contributes  to  his  injury,  his  action  is  defeated, 
and  it  is  erroneous  to  tell  the  jury  by  an  instruction  that  to 
defeat  the  action,  the  contribution  must  be  "  material." 
Sterling  Bridge  Co.  v.  Pearl,  80  111.  251;  Blanchard  v.  Lake 
S.  &  M.  S.  Ry.  Co.,  126  111.  416;  Wharton  on  Neg.,  2d  Ed. 
Sec.  424;  N.  J.  Ex.  Co.  v.  Nichols,  33  N.  J.  L.  434;  O'Brien 
V.  Phila.,  etc.,  R.  Co.,  3  Phila.  R.  76;  Wilds  v.  Hudson  R.  R. 
Co.,  24  N.  Y.  432. 

Jas.  S.  Harlan,  attorney  for  appellee;  S.  S.  Gbeoory,  of 
cbunseL 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  was  a  suit  for  personal  injuries,  which  resulted  in  a 
verdict  and  judgment  for  $25,000. 

The  assignment  of  error  which  seems  to  us  most  serious, 
is  for  the  giving  of  the  second  instruction  for  appellee.  The 
part  complained  of  is  worded  as  follows :  **  Incases  of  this 
character  there  can  be  no  recovery  by  the  plaintiflf  unless 
two  things  appear  from  a  fair  preponderance  of  the  evi- 
dence. 
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First.  That  the  injury  was  occasioned  through  the  neg- 
ligence or  want  of  ordinary  care  and  caution  on  the  part 
of  the  defendant,  as  set  out  in  the  plaintiff's  declaration. 

Second.  That  the  plaintiff  was  not  guilty  of  negligence 
on  his  own  part  materially  contributing  to  the  injury." 

The  proposition  of  law  embodied  in  this  instruction  is,  at 
least  inferentially,  bad.  It  says  by  inference  that  if  the 
negligence  of  plaintiff  contributed  to  the  injury  in  a  degree 
which  might  be  regarded  by  the  jury  as  not  "  material," 
the  plaintiff  might,  notwithstanding,  recover.  Such  is  not 
the  law.  If  plaintiff's  negligence  contributed  in  any  degree 
whatever,  it  barred  a  recovery.  There  can  be  no  contribu-' 
tory  negligence  in  contemplation  of  law,  when  there  is  an 
exercise  of  ordinary  and  reasonable  care.  North  Chicago 
St.  R.  E.  Co.  V.  Eldridge,  151  111.  649. 

Nor  is  the  fault  of  the  instruction  to  be  ignored  because  the 
proposition  is  thus  inferentially  put.  Monongahela  City  v. 
Fischer,  111  Pa.  State,  13,  wherein  the  court  say:  "  The 
affirmance  of  this  point  involves  another  error.  It  imposed 
a  qualification  upon  the  doctrine  of  contributory  negligence 
that  has  not  heretofore  been  recognized.  It  was,  that  if  the 
negligence  of  the  plaintiff  did  not '  contribute  in  a  material 
desrree  to  the  accident '  he  could  recover.  *  ♦  *  The 
doctrine  of  this  court  has  always  been  that  if  the  negligence 
of  the  party  contributed  in  any  degree  to  the  injury,  he  can 
not  recover.  This  is  a  safe  rule.  *  *  *  But  if  we  sub- 
stitute the  word  '  material '  for  the  word  *  any,'  we  prac- 
tically abolish  the  rule."  Also  Mattimore  v.  Erie  City,  144 
Pa.  State,  23;  ArtzV.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  38  la.  294. 

In  a  case  of  this  nature,  involving  a  sharp  conflict  upon 
the  merits,  it  may  not  be  safely  presumed  that  this  instruc- 
tion worked  no  prejudice  to  appellant. 

The  giving  of  the  sixth  instruction  for  appellee  is  also 
assigned  as  error. 

While  this  instruction  might  have  been  more  carefully 
worded  as  to  the  precise  extent  of  plaintiff's  duty  in  care  for 
his  own  safety,  we  are  yet  not  inclined  to  regard  it  as  ground 
for  reversal. 

Counsel  for  appellant  urge  ver}'-  strenuously  that  the  Ian- 
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^uage  of  counsel  for  appellee  in  argument  upon  the  trial, 
was  such  as  was  calculated  to  prejudice  the  minds  of  jurors, 
and  hence  constituted  error. 

While  we  do  not  hesitate  to  designate  the  language  com- 
plained of  as  immoderate,  and  such  as  the  trial  court  might 
properly  have  checked,  yet  somewhat  must  be  allowed  for 
the  zeal  of  advocacy,  and  in  a  case  otherwise  so  fairly  con- 
ducted by  counsel  for  appellee,  we  would  not  treat  this  as 
reversible  error. 

The  facts  as  presented  are  such  as  must  be  submitted  to 
another  jury. 

For  the  error  in  the  giving  of  the  second  instniction  for 
appellee,  the  judgment  is  reversed  and  the  cause  remanded. 


Emily  C.  Dow  v.  Milton  0.  Higgins. 

1.  Instructions— Jn(?rtfa«ngr  the  Burden  of  Proof.— An  mstruction 
which  requires  something  more  tluin  the  mere  preponderance  of  the 
evidence  necessary  in  civil  cases/ as  the  ba^is  of  the  Unding  of  a  jury,  is 
erroneous  and  wUl  necessitate  the  reversal  of  the  judgment  if  there  was 
any  conflict  in  the  evidence. 

2.  Promissory  Notes— Jn  Settlement  of  Oambling  Contracts  VoicL— 
Under  Section  186  of  Chapter  88,  R  8.,  entitled  the  '*  Criminal  Code,*"  a 
note  given  in  settlement  of  a  gambling  transaction  is  subject  to  the  same 
defense  in  the  hands  of  an  innocent  purchaser  ap  in  the  hands  of  the 
original  payee. 

8.  Same— Innocent  Holders  of  lUegal  Paper,— An  innocent  purchaser 
of  negotiable  paper  can  not  be  protected  merely  because  be  is  a  bona  fide 
holder  who  has  acquired  for  value  before  maturity  and  witliout  notice,  as 
against  the  defense  of  illegality  of  consideration,  when  such  illegality 
arises  from  express  prohibition  of  the  statute  and  when  the  statute  in 
terms  makes  the  instrument  void. 

4.  Estoppel— 2b  Defend  Against  Oambling  Contracts.  — ^The  maker  of 
a  note  given  in  settlement  of  a  gambling  contract  signed  a  paper,  at  tlie 
same  time  stating  that  he  had  given  the  note  for  a  good  and  valuable 
consideration  and  tliat  he  had  no  defense  to  it.  In  a  suit  upon  the  note 
it  teas  hdd  that  the  writing  could  not  be  availed  of  as  an  estoppel  in  pais 
to  preclude  the  defense  of  illegality. 

AFSnmpsIt,  on  a  promisBory  note.  Error  to  the  Circuit  Court  of  Cook 
County.    The  Hon.  Abxer  Smith,  Judge,  presiding.    Heard  in  this  court 
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at  the  October  term,  1807.    Reversed  but  not  remanded.    Opinion  filed 
December  16,  1807. 

John  H.  Eollins,  attorney  for  plaintiflf  in  error,  and  D.  M. 
KiRToN,  of  counsel,  contended  that  the  notes  are  absolutely 
void,* even  in  the  hands  of  an  innocent  purchaser  for  value 
before  maturity.  See  Sec.  136,  Criminal  Code;  Chapin  v. 
Dake,  57  111.  295;  Williams  v.  Judy,  3  Gilm.  2S2.  No  state- 
ment could  validate  them,  and  the  written  statement  is  in 
effect  no  more  than  what  the  notes  imply  without  it. 

J.  J.  Parker,  attorney  for  defendant  in  error;  Milton  O. 
Higgins,  j?r^  ae. 

Where  the  maker  of  a  note  says  to  a  buyer  that  the  note 
is  all  right,  he  can  not  defend.  If  the  holder  bought  with  the 
maker's  knowledge  and  consent,  he  is  estopped  from  defend- 
ing. Ivey  V.  Nicks,  14  Ala.  564 ;  Casoo  Bank  v.  Keen,  63 
Me.  104 ;  Hefner  v.  Dawson,  63  111.  403 ;  Needham  v.  Clary, 
62  111.  344;  Smith  v.  Newton,  38  111.  230. 

A  much  broader  scope  has  been  given  to  the  doctrine  of 
estoppels  in  pais  than  formerly,  and  it  is  established  that 
whenever  an  act  isdone  or  statement  made  by  a  party  which 
can  not  be  contradicted  without  fraud  on  his  part,  or  injury 
to  others  whose  conduct  has  been  influenced  by  the  act  or 
admission,  it  will  be  binding.     Smith  v.  Newton,  38  III.  230. 

Mb.  Justice  Sears  delivebed  the  opinion  of  the  Court. 

This  is  a  suit  upon  promissory  notes,  given  by  plaintiff 
in  error  to  one  Holzapfel  and  by  him  transferred  to  defend- 
ant in  error  for  value  and  before  maturity. 

The  defense  interposed  was  that  the  notes  were  given  in 
settlement  of  a  gambling  transaction,  prohibited  by  statute, 
and  hence  are  void. 

Defendant  in  error  replied,  denying  this,  and  also  by  his 
second  replication  pleaded  estoppel  m^<i^i«  by  reason  of  a 
statement  in  writing,  made  by  plaintiff  in  error,  upon  which 
it  is  alleged  that  defendant  in  error  relied  at  the  time  of 
purchasing  the  notes. 

The  evidence  shows  conclusively  that  the  notes  were 
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given  on  account  of  a  gambling  transaction,  viz.,  dealings 
in  options  upon  future  purchases  and  sales  of  grain. 

Two  assignments  of  error  are  urged  by  counsel :  First, 
the  giving  of  the  first  instruction  for  plaintiff  in  trial 
court,  defendant  here ;  and  second,  the  admission  of  evi- 
dence under  the  second  replication. 

The  instruction  complained  of  is :  "  The  court  instructs 
the  jury  that  the  making  of  the  two  notes  in  suit  being 
admitted  by  the  defendant,  and  the  ownership  of  the  plaint- 
iff being  shown,  the  burden  of  proof  to  establish  a  defense 
to  the  notes  rests  qn  the  defendant.  And  the  only  defense 
set  up  by  the  defendant  being  that  the  notes  were  given  in 
renewal  of  a  note  of  $500,  which  was  itself  given  to  settle 
a  claim  for  differences  and  certain  fictitious  dealings  in  grain 
or  options,  it  devolves  on  the  defendant  to  satisfy  the  jury 
that  the  said  notes  were  given  in  renewal  of  said  $500  note, 
and  to  satisfy  the  jury  by  a  clear  preponderance  of  the  evi- 
dence that  such  note  for  $500  was  given  for  differences  in 
pretended  dealings  in  grain." 

The  instruction  is  faulty  in  that  it  requires  something 
more  than  the  mere  preponderance  of  the  evidence,  neces- 
sary in  civil  cases,  as  the  basis  of  the  finding  of  the  jury. 
Stratton  v.  The  Central  C.  H.  Ry.  Co.,  95  111.  25;  Ottawa, 
O.  &  F.  R.  V.  Ry.  V.  McMath,  4  111.  App.  35G;  Bauchwitz 
V.  Tyman,  11  111.  App.  186. 

And  the  giving  of  this  instruction  would  necessitate  the 
reversal  of  the  judgment,  if  there  was  any  conflict  in  the 
evidence. 

But  the  more  important  question,  and  one  which  we 
regard  as  determinative  of  this  cause,  is  the  question  of  the 
sufficiency  of  the  matters  pleaded  in  the  second  replication. 

The  writing  which  is  therein  pleaded  as  constituting 
estoppel  in  pais  is  as  follows : 

"  Chicago,  December,  1895. 

I,  Emily  C.  Dow,  do  hereby  certify  that  the  two  prom- 
issory notes,  bearing  even  date  herewith,  for  two  hundred 
and  fifty  dollars  each,  and  payable  to  my  order  in  thirty 
and  sixty  days  after  date,  are  given  by  me  for  a  good 
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and  valaable  consideration,  and  that  I  have  no  defense  to 
either  of  them.  Emily  C.  Dow." 

It  appears  to  have  been  made  and  delivered  to  the  payee 
contemporaneously  with  the  execution  of  the  notes,  and 
to  have  been  received  by  defendant  in  error  at  the  time  of 
purchasing  the  same. 

The  question  presented  is :  Can  this  writing  be  availed 
of  as  an  estoppel  inpai^  to  preclude  the  defense  of  illegal- 
ity, and  to  effect  the  enforcement  of  so  much  of  the  illegal 
contract  as  is  included  in  the  collection  of  those  notes, 
which  the  statute  declares  to  be  void  % 

It  has  been,  in  general  terms,  held  that  there  can  not  be 
any  estoppel  against  showing  that  a  contract  is  made  void 
by  statute.  Bigelow  on  Estoppel,  p.  558,  note;  Eosebrougli 
V.  Ansley,  35  Ohio  State  107;  Coppell  v.  Hall,  7  Wall.  (U.  S.) 
542;  Oscanyan  v.  Arms  Co.,  103  U.  S.  265;  Shenk  v. 
Phelps,  6  111.  App.  619;  Durkee  v.  The  People,  53  111.  App. 
396;  affirmed  in  Durkee  v.  The  People,  155  111.  354. 

It  will  be  observed,  however,  that  in  each  of  these  cases, 
and  in  the  others  upon  which  the  expressions  of  the  text- 
writers  are  based,  the  doctrine  of  estoppel  has  been  sought 
to  be  applied  in  behalf  of  one  of  the  parties  to  the 
illegal  transaction  to  enforce  it  as  against  the  other  party 
thereto. 

And  there  are  cases  which  hold  that  when  the  estoppel 
is  invoked  by  an  innocent  third  party,  it  may  avail  even 
as  against  the  plea  that  the  transaction  is  by  statute  made 
wholly  void.  Davison  v.  Franklin,  1  Barn.A  Ad.  144,  where 
it  was  applied  to  a  gaming  transaction,  which,  under  Stat.  0 
Ann,  Ch.  14,  made  the  security  in  question  wholly  void. 
Also,  Payne  v.  Burnham,  62  N.Y.  72,  where  it  was  applied 
to  a  usurious  contract,  which,  under  the  statute  there  con- 
trolling, was  void. 

By  force  of  our  statute,  Sec.  130,  Criminal  Code,  this 
transaction  as  between  the  maker  and  payee  of  these  notes, 
is  not  only  made  void,  but  by  Sec.  136  of  the  Criminal 
Code,  the  notes  are  subject  to  the  same  defense  when  in  the 
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hands  of  a  purchaser  for  value  without  notice  and  before 
maturity. 

And,  irrespective  of  Sec.  136  of  our  statute,  the  rule  may 
be  said  to  be  well  settled,  that  an  innocent  purchaser  of 
negotiable  paper  can  not  be  protected  merely  because  he  is 
a  bona  jide  holder,  who  has  acquired  for  value  before 
maturity  and  without  notice,  as  against  the  defense  of 
illegality  of  consideration,  when  that  illegality  arises  from 
express  prohibition  of  the  statute,  and  when  the  statute  in 
terms  makes  the  instrument  void.  1  Daniel's  Neg.  Insts. 
807;  Chitty  on  Bills,  116;  Bayley  on  Bills,  69;  Early  v. 
McCarl,  2  Dana  (Ky.),  414. 

The  position  of  defendant  in  error  as  an  innocent  pur- 
chaser before  maturity,  can  not,  therefore,  avail  him,  and 
there  are  reasons  peculiar  to  this  case  why,  here  at  least, 
the  estoppel  pleaded  can  not  be  permitted.  The  writing  in 
question  was  given  at  the  time  of  the  making  of  the  notes. 
It  was  a  statement  sent  out  with  the  notes,  and  not  a  repre- 
sentation made  peculiarly  to  the  purchaser,  defendant  in 
error,  in  response  to  any  inquiry  made  by  him. 

It  amounted  simply  to  a  repetition  of  the  announcement  of 
the  notes  themselves,  and  contemporaneously  with  the  exe- 
cution of  them.  If  the  purchaser  may  not,  under  the  rule 
above  stated,  rely  upon  representations  placed  upon  the 
face  of  the  note  and  included  in  it,  no  more,  in  principle, 
could  he  rely  upon  the  same  representations  made  at  the 
same  time  separately  and  attached  to  the  note.  1  Daniel 
on  Neg.  Insts.  862;  Jaqua  v.  Montgomery,  33  Ind.  36. 

We  conclude,  therefore,  that  the  doctrine  of  estoppel  in 
'pais  can  not  be  invoked  to  apply  to  the  facts  presented 
in  this  case. 

As  this  determination  amounts  to  an  exclusion  of  the 
matters  relied  upon  by  waj''  of  reply  in  the  second  repli- 
cation, and  as  no  other  issue  is  raised  by  the  evidence,  it 
being  in  effect  conceded  that  the  notes  were  given  in 
settlement  of  a  gaming  transaction,  and  are  within  the 
application  of  Sees.  130  and  136  of  the  Criminal  Code,  it 
only  remains  to  reverse  the  judgment  without  remanding. 
Judgment  reversed. 
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Nathaniel  C.  Foster  t.  Hary  C.  Tan  Ostern. 

1.  Equity  "PRkcncEr— Exceptions  to  Master's  Report. — When  a  party 
is  dissatisfied  with  the  finding  of  the  master,  he  must  make  distinct 
exceptions,  so  the  court  can  readily  understand  what  matters  are  at 
issue  between  the  parties,  otherwise  it  will  be  understood  that  he 
acquiesces  in  such  findings. 

2.  Samb — Failure  to  Except  in  Trial  Court, — A  party  who  is  dissatis- 
fied with  the  findings  of  the  master  and  fails  to  except  to  them  in  the 
trial  court  can  not  do  so  on  error  or  appeal. 

8.  Same — Reference  to  Exceptions  in  Decree. — A  mere  reference  to 
exceptions  in  the  decree  does  not  supply  the  absence  from  the  records  of 
specific  objections.  A  court  of  review  can  not  pass  upon  exceptions 
in  ignorance  of  what  they  were. 

4.  Amendments— ^pp^ica^ton  for  Leave  Must  he  Made  in  Apt  Time, — 
An  application  by  a  defendant  in  a  suit  in  equity  for  leave  to  amend  his 
answer  and  cross-bill  must  be  made  in  apt  time,  so  that  the  complainant 
may  not  be  surprised  or  the  cause  delayed;  it  is  too  late  after  the  evi- 
dence is  closed  and  the  report  of  the  master  is  filed. 

Mortira^e  Foreelosnre.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Thomas  O.  Windbs,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1897.    Affirmed.    Opinion  filed  December  16,  1897. 

Thompson  &  McCaslin,  attorneys  for  plaintiff  in  error. 
James  E.  Pubnell,  attorney  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Adams  delivebbd  the  opinion  of 
the  coubt. 

January  17, 1893,  one  Mary  L.  Greene  was  indebted  to 
Nathaniel  Foster  in  the  sum  of  $1,000,  evidenced  by  her  three 
promissory  notes  of  same  date,  one  for  $500,  due  May  1, 1893, 
and  two  for  the  sum  of  $250  each  and  due  respectively  June 
1, 1S93,  and  July  1, 1893,  each  of  said  notes  being  payable  to 
the  order  of  Nathaniel  Foster,  and  bearing  interest  at  the 
rate  of  six  per  cent  per  annum.  To  secure  payment  of  this 
indebtedness  Mary  L.  Greene,  executed  to  Foster  a  chattel 
mortgage  of  certain  property,  of  even  date  with  the 
notes,  which  is  in  the  usual  form  and  which  was  duly 
acknowledged  and  was  recorded  April  5, 1893,  at  12  o'clock 
noon. 
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The  defendant  in  error,  claiming  to  be  the  owner  of  the 
note  for  $500,  due  May  1, 1893,  by  purchase  and  assignment 
from  plaintiff  in  error  some  time  in  May,  1893,  after  the 
note  had  matured, filed  a  bill  July  19, 1893,  making  plaintiff 
in  error  and  Mary  L.  Greene  defendants,  praying  a  fore- 
closure of  the  mortgage,  and  in  case  the  proceeds  of  the  sale 
of  the  property  should  not  be  sufficient  to  pay  the  note,  etc., 
for  a  judgment  in  personam  against  Mary  L.  Greene.  The 
bill  alleges  that  the  defendant,  Foster,  made  an  endorser 
ment  on  the  note  to  the  effect  that  the  same  should  be  pa\*^- 
able  to  complainant,  but  added  thereto,  without  any  agree- 
ment on  her  part,  the  words  "  without  recourse."  Plaintiff 
in  error  answered  the  bill  admitting  the  endorsement  as 
alleged  in  the  bill,  but  denying  the  assignment  to  defendant 
in  error  as  therein  alleged,  and  averring  that  on  or  about 
May  1,  1893,  Mary  L.  Greene  paid  the  $500  note,  and  it  was 
surrendered  to  her;  and  also  that  he,  plaintiff  in  error,  was 
the  sole  owner  of  the  remaining  notes  and  the  chattel  mort- 
gage. 

Mary  L.  Greene  answered,  admitting  the  execution  of  the 
notes  and  mortgage,  and  averring  that  she,  Greene,  paid  the 
$500  note  with  money  loaned  to  her  by  defendant  in  error, 
and  that  by  agreement  with  her,  she,  Greene,  pennittedher 
to  retain  the  note  as  evidence  of  the  loan.  Plaintiff  in  error 
filed  a  cross-bill  averring  that  defendant  in  error  loaned  to 
Mary  L.  Greene  money  to  pay  the  $500  note,  and  that  it 
was  paid  by  Greene;  that  plaintiff  in  error  is  the  owner  of 
the  remaining  notes,  and  the  mortgage,  adniitting  the  en- 
dorsement and  denying  the  assignment,  praying  for  an 
accounting,  and  that  he  be  held  to  have  a  first  lien,  and  that 
the  mortgaged  property  be  sold  to  satisfy  his  debt,  and  that 
defendant  in  error  be  held  to  have  no  lien,  etc. 

Answers  were  filed  to  the  cross-bill  by  defendant  in  error 
and  Mary  L.  Greene,  but  as  they  do  not  change  the  issues 
made  by  the  pleadings  already  noticed,  it  is  unnecessary  to 
refer  to  them  in  detail.  The  issues  of  fact  between  plaintiff 
in  error  and  defendant  in  error  was  whether  the  $500  note 
was  purchased  by  defendant  in  error  and  assigned  to  her  as 
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averred  in  her  bill.  September  26, 1893,  after  the  cause 
was  at  issue,  the  court  referred  it  to  the  master  to  take 
proofs  and  report  the  same  to  the  court,  with  his  opinion  as 
to  law  and  evidence.  The  master  finds,  among  other  things, 
as  follows:  ^^That  the  defendant  endeavored  to  show  the 
complainant  merely  loaned  $500  to  the  defendant,  Greene, 
as  a  matter  of  friendship,  and  that  the  complainant  took  the 
note  from  Mr.  Wells  as  an  evidence  of  the  loan  ;  that  the 
circumstances  in  the  case  do  not  support  the  position,  and 
that  the  complainant  had  the  same  security  that  Mr.  Foster 
had  and  should  stand  in  his  position."  Having  examined 
the  evidence  we  fully  concur  in  the  finding  of  the  master. 

The  endorsement  on  the  note  is  as  follows : 

"Pay  to  the  order  of  Mary  C.  Van  Ostem  without 
recourse. 

Sig.        N.  C.  Foster." 

Plaintiff  in  error  did  not  deny  the  genuineness  of  the 
endorsement  or  his  signature  thereto.  On  the  contrary  his 
evidence  tends  to  corroborate  that  of  defendant  in  error. 
Plaintiff  in  error  was  a  resident  of  the  State  of  Wiscon- 
sin, and  one  Wells  was  his  agent  in  this  city  and  had  the 
note  in  question  in  his  possession,  and  originally  held  it  for 
collection.  Plaintiff  in  error  testified :  "  I  am  under  the 
impression  that  the  note  was  sent  to  me  and  endorsed  to  Mr. 
Wells  first,  to  pay  him,  and  I  really  think  it  was  sent  back 
to  be  changed."  In  his  cross-examination  he  was  asked  and 
answered  as  follows : 

Q.  "  Do  you  recollect  about  the  time  that  the  note  was 
transferred  to  Mrs.  Van  Ostern,  the  $500  note  in  question  ? " 

A.     "  I  know  about  the  time." 

Q.    «  What  was  the  date  ? " 

A.    "  I  could  not  give  you  the  date." 

Q.     "  What  month  was  it  ? " 

A.  "1  don't  know  that  I  could  give  the  month  it  was 
transferred,  it  was  done  through  Mr.  Wells." 

Wells,  agent  of  the  plaintiff  in  error,  testified  that  he  gave 
a  receipt  to  Mrs.  Van  Ostem  at  the  time  of  the  transaction 
in  question.    There  is  other  evidence  corroborative  of  that 
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of  defendant  in  error,  to  which  it  is  unnecessary  to  refer  for 
reasons  which  will  appear  hereafter. 

Counsel  for  plaintiff  in  error  attempt  to  explain  the  evi- 
dent inconsistency  between  the  special  endorsement  of  the 
note  and  the  theory  that  the  note  was  paid  by  the  maker, 
Mary  L.  Greene,  and  was  surrendered  to  her,  by  claiming 
that  the  note  was  endorsed  for  collection.  This  is  no  expla- 
nation. Wells,  and  not  Mrs.  Van  Ostern,  was  Foster's 
agent,  and  the  endorsement  would  prevent  collection  by 
Wells,  because  after  the  endorsement  he  could  not  collect 
without  an  additional  endorsement  by  defendant  in  error. 

A  large  part  of  the  brief  of  counsel  for  plaintiff  in  error 
is  devoted  to  a  discussion  of  the  evidence  for  the  purpose  of 
showing  that  the  master's  findings  were  erroneous,  but  no 
exceptions  to  the  master's  report  have  been  preserved. 

It  is  true  the  decree  recites  that  the  cause  was  heard  on 
the  pleadings  and  proofs,  oral  and  documentary,  submitted 
to  the  master,  and  exceptions  filed  to  the  master's  report, 
but  if  there  were  any  such  exceptions,  they  are  not  shown 
in  the  abstract  or  in  the  record.  "  The  practice  is,  when  a 
party  is  dissatisfied  with  the  finding  of  the  master  in  chan- 
cery, he  shall  make  distinct  exceptions,  so  the  court  can 
readily  understand  what  matters  are  at  issue  between  the 
parties,  otherwise  it  will  be  understood  he  acquiesces  in  the 
conclusions  and  findings  of  the  master."  Singer  et  al.  v. 
Steele,  125  111.  426.  And  if  he  fails  to  except  below,  he  can 
not  do  so  on  error  or  appeal.  A  mere  reference  to  excep- 
tions in  the  decree  no  more  supplies  the  absence  from  the 
record  of  specific  objections,  than  does  the  recital  of  a 
motion  for  a  new  trial  in  a  judgment  at  law  obviate  the 
necessity  of  such  motion  appearing  in  the  bill  of  except 
tions.  It  is  obvious  that  a  court  of  review  can  not  pass  on 
exceptions  in  ignorance  of  what  they  were. 

It  is  assigned  as  error,  that  the  court  refused  to  allow 
amendments  to  be  made  to  the  answer  and  cross-bill  of 
plaintiff  in  error.  After  the  master's  report  was  filed,  plaint- 
iff in  error  moved  for  permission  to  amend  his  answer  and 
cross-bill  by  setting  up  a  mortgage  executed  by  Mary  L. 
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Greene  to  him  of  the  same  property  described  in  the  mort- 
gage which  defendant  in  error  sought  by  her  bill  to  foreclose, 
and  of  the  same  ds^te  as  said  last  mentioned  mortgage,  and  re- 
corded at  the  same  time,  to  secure  payment  to  plaintiff  in  error 
of  §1,875,  evidenced  by  promissory  notes  of  even  date  with 
the  mortgage,  executed  by  Mary  L.  Greene  to  plaintiff  in 
error,  and  due,  respectively,  one  in  each  of  fifteen  months 
from  the  date  thereof,  the  first  being  due  in  one  month  and 
the  last  in  fifteen  months  from  date.  Plaintiff  in  error  filed 
an  affidavit  in  support  of  his  motion,  in  which  he  sought  to 
excuse  his  failure  to  set  up  the  last  mentioned  mortgage  in 
his  original  answer  and  cross-biU,  by  alleging  that  he  was 
guarantor  for  Mary  L.  Greene  on  a  lease  assigned  to  her  by 
a  Mrs.  Wickersham,  who  also  sold  her  the  mortgaged  prop- 
erty; that  Greene  was  largely  behind  in  rent  due  by  the 
terms  of  the  lease;  that  the  lessor  had  sued  him,  and  that  he 
feared  originally  to  set  up  his  mortgage  in  the  present  case, 
lest  it  militate  against  him  in  defending  the  suit  on  his 
guaranty,  but  that  since  said  time  he  had  been  informed  by 
counsel  that  such  would  not  have  been  the  effect  of  set- 
ting up  the  mortgages,  etc.  The  excuse,  in  substance,  is 
that  plaintiff  in  error  feared  that  if  the  plaintiff  in  the 
guaranty  suit  should  know  that  he,  plaintiff  in  error, 
had  taken  a  mortgage  to  secure  him  against  loss  by 
reason  of  his  guaranty,  it  might  weaken  his  defense  in 
the  guaranty  suit,  and  that  rather  than  disclose  the  mort- 
gage by  setting  it  up  in  his  original  answer  and  cross-bill, 
he  preferred  to  take  his  chances  of  defending  against  tlie 
bill  of  defendant  in  error  on  other  grounds.  This  excuse,  if 
it  can  be  called  such,  was  not  entitled  to  serious .  considera- 
tion. The  amendment  sought  to  be  made  was  material,  the 
original  cross-bill  was  sworn  to,  the  proofs  were  closed,  so 
that  the  application  was  not  made  in  apt  time,  and  no  suffi- 
cient excuse  was  shown  for  not  setting  up  the  matter  of  the 
proposed  amendments  in  the  original  answer  and  cross-bill. 
Greffo:  V.  Brower,  67  111.  525. 

DO  ' 

Such  an  application  must  be  made  in  apt  time,  so  that 
the  complainant  may  not  be  surprised  or  the  cause  delayed. 
Maher  v.  Bull,  39  111.  531. 
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The  reference  to  the  master  was  to  take  and  report  evi- 
dence, with  his  conclusions  thereon,  and  the  master's  report 
having  been  filed  before  the  application  to  amend  was 
made,  it  was  too  late,  because  then  no  evidence  beyond  that 
contained  in  the  report  could  be  heard.  Cox  v.  Fierce,  120 
111.  556. 

Under  these  circumstances  the  court  was  fully  warranted 
in  overruling  the  motion  for  leave  to  amend. 

There  was  considerable  evidence  as  to  the  question  whether 
the  words  "  without  recourse  "  were  or  not  added  contrary 
to  the  agreement  of  the  parties.  The  question  is  immaterial 
in  the  present  case,  because  the  only  eflFect  the  words  could 
have  would  be  to  exempt  plaintiff  in  error  from  personal 
liability,  and  it  was  not  sought  to  charge  him  personally, 
nor  does  the  decree  purport  to  so  charge  him.  The  $500 
note  was  what  is  called  a  judgment  note,  and  it  appears 
from  the  record  that  defendant  in  error  had  caused  judg- 
ment to  be  entered  on  the  note  prior  to  filing  her  bill. 
Counsel  for  plaintiff  in  error  insists  that,  defendant  in 
error  having  elected  to  pursue  her  remedy  at  law  on  the 
note,  she  thereby  waived  the  remedy  by  bill  to  foreclose  the 
mortgage,  and  cites  in  support  of  this  contention  Barchard 
V.  Kohn,  54  111.  App.  629,  but  that  case  was  reversed  in 
Barchard  v.  Kohn,  157  111.  579;  the  court  holding  in  the 
latter  case,  that  the  remedies  are  concurrent  and  neither 
exclusive  of  the  other. 

The  $500  note  being  the  first  to  fall  due,  defendant  in 
error  had  the  prior  lien.  Koester  v.  Burke,  81  111.  436; 
Jones  on  Mortgages,  Sees.  406,  1699. 

It  is  also  assigned  as  error  that  the  decree  is  erroneous  in 
not  crediting  plaintiff  in  error  with  the  sum  of  fifty  dollars 
on  the  proceeds  of  the  sale  of  the  mortgaged  property. 
December  9,  1893,  an  order  was  made  in  the  cause,  direct- 
ing plaintiff  in  error  to  sell  the  property  described  in  the 
mortgage  as  soon  as  possible,  for  not  less  than  $300,  and  to 
hold  the  proceeds  subject  to  the  order  and  distribution  of 
the  court.  December  10,  1894,  an  order  was  entered  direct- 
ing plaintiff  in  error  to  report  to  the  court  within  five  days, 
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his  acts,  etc.,  in  relation  to  the  sale  of  the  property.  After 
several  extensions  of  the  note  and  efforts  of  plaintiff  in 
error  to  avoid  compliance  with  the  order,  Mr.  Thompson, 
solicitor  for  plaintiff  in  error,  on  January  10,  1895,  made  a 
report  in  the  name  of  plaintiff  in  error,  verified  by  his, 
Thompson's  affidavit,  stating  in  substance,  that  some  time 
in  December,  1893,  the  exact  date  he  could  not  remember, 
he  sold  the  property  to  one  Paschal  R.  Smith,  for  the  sum 
of  $300;  that  the  defendant,  Mary  L.  Greene,  being  unable 
to  take  care  of  the  property,  he  had  been  compelled  to  place 
a  man  in  charge  of  it  at  an  expense  of  $15,  and  to  pay 
solicitor's  fees  in  and  about  taking  care  of  it  and  preserving 
it  to  the  amount  of  $35.  It  is  not  stated  Avhether  the 
charge  of  $15  was  made  for  the  care  of  the  property  before 
or  after  December  9,  1893,  when  the  order  directing  plaint- 
iff in  error  to  sell  it  was  made,  and  it  is  admitted  in  the 
brief  of  counsel  for  plaintiff  in  error,  that  plaintiff  in  error 
took  possession  of  the  property  about  November  1,  1893, 
more  than  a  month  before  the  order  directing  a  sale  was 
made,  and  after  the  court  had  acquired  jurisdiction  of  all 
the  parties.  This,  if  not  a  contempt  of  court,  was  clearly 
unwarranted,  and  it  not  appearing  that  the  expense  of  tak- 
ing care  of  the  property  did  not  accrue  before  the  order  of 
sale  was  made,  the  court  was  justified  in  not  allowing  the 
$15  item.  There  is  nothing  in  the  report  showing  the 
necessity  of  the  services  of  a  solicitor  in  taking  care  of  the 
property,  nor  that  the  fee  charged,  if  any,  was  reasonable, 
and  it  is  difficult,  if  not  impossible,  to  understand  how 
plaintiff  in  error  could  need  any  legal  advice  with  regard  to 
so  simple  a  matter  as  taking  care  of  the  ordinary  household 
furniture  described  in  the  mortgage.  There  was  not  a  suf- 
ficient showing  to  entitle  the  plaintiff  in  error  to  the  credit 
allowed.    The  decree  is  affirmed. 

WiNDEs,  J.,  took  no  part  in  this  decision. 
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Dayld  Strauss  et  aL  y.  American  Exchange  National 

Bank  of  New  TorlL. 

1.  Banks  and  Banking  —  Presentation  of  Drafts  ^  Assignment  of 
J^unds, — Under  the  law  of  Illinois,  the  presentation  and  certification  of  a 
draft  operates  as  an  assignment  to  the  pay4e  of  the  funds  of  the  drawer 
in  the  hands  of  the  drawee  to  the  amount  of  the  draft. 

2.  Same— Payment  of  Draft  of  Insolvent  Dravcees, — A  banker,  who 
without  notice  of  the  drawer's  insolvency,  and  in  the  ordinary  course  of 
business,  pays  a  duly  certified  draft  upon  him  out  of  funds  in  his  hands 
to  the  credit  of  the  drawer,  will  be  protected  from  other  creditors  of  the 
drawer  to  the  amount  of  the  draft  so  paid. 

8.  Same — Payment  of  Certified  CJiecks. — Where  the  payee  or  holder 
of  a  check  which  is  payable  immediately,  instead  of  demanding  payment, 
procures  the  check  to  be  certified,  the  check  is,  as  between  the  drawer 
and  holder,  regarded  as  paid. 

4.  Laws — Of  Foreign  States — How  Prooen, — In  a  suit  involving  the 
laws  of  a  foreign  State,  the  existence  of  such  laws  must  be  proven  the 
same  as  any  other  question  of  fact. 

5.  Fbesumptions— A«  to  Laws  of  Other  States,— In  the  absence  of 
proof  as  to  what  is  the  law  of  another  State,  the  court  will  presume  it  is 
the  same  as  the  law  of  Illinois. 

Assignment  Proceedings.  — Error  to  the  County  Court  of  Cook 
County ;  the  Hon.  Frank  Scales,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Afiirmed.  Opinion  filed  December  16, 
1897. 

Pam  &  Donnelly,  attorneys  for  plaintiffs  in  error,  con- 
tended that  the  check  in  question  was  drawn  upon  a 
New  York  bank,  sent  to  a  New  York  bank  for  collection, 
made  payable  in  New  York  through  the  clearing  house  in 
New  York,  was  certified  in  New  York,  and  finally  paid  in 
New  York.  That  under  these  circumstances  the  contract 
was  a  New  York  contract,  and  to  be  governed  by  the  laws 
of  New  York,  is  settled  beyond  question.  Abt  v.  American 
Trust  &  Savings  Bank,  159  III.  467. 

Under  the  laws  of  New  York  the  giving  of  a  draft  is  not 
an  assignment  of  the  drawer's  funds.  Chapman  v.  White, 
6  N.  Y.  412. 

SwiFf,  Campbell  &  Jonks,  attorneys  for  defendant  in 
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error,  conceded  that  the  rights  of  the  parties  must  be  deter- 
mined by  the  laws  of  New  York.  What  the  law  of  the  State 
of  New  York  was  as  to  the  right  of  the  parties  was  a  ques- 
tion of  fact.  The  law  of  New  York  could  have  been  proved 
either  by  the  testimony  of  a  qualified  expert,  or  by  offering 
in  evidence  the  decisions  of  the  courts  of  New  York  on  the 
subject,  or  the  statutes  of  New  York,  but  plaintiffs  in  error, 
in  order  to  have  the  findings  of  the  lower  court  on  that 
question  of  fact  reversed,  should  have  preserved  in  the  rec- 
ord evidence  as  to  what  the  law  of  the  State  of  New  York 
was. 

Defendant  in  error  contended  that  under  the  law  of  New 
York  the  acceptance  or  certification  of  the  check  in  question 
by  defendant  in  error  imposed  upon  defendant  in  error  the 
obligation  of  paying  the  check,  and  was,  so  far  as  Schaflfner 
&  Co.  were  concerned,  and  therefore  so  far  as  the  assignee 
is  concerned  (for  the  assignee  has  no  greater  rights  than 
Schaffner  &  Co.),  a  paj'raent  of  the  check  in  question. 
Meads,  Receiver,  etc.,  v.  Merchants  Bank  of  Albany,  25  N. 
Y.  143;  First  National  Bank  of  Jersey  City  v.  Leach,  52 
N.  Y.  350;  Smith  v.  Miller,  43  N.  Y.  171;  The  Farmers  & 
Mechanics  Bank  v.  Butchers  and  Drovers  Bank,  16  N.  Y. 
125;  Merchants  Barik  v.  State  Bank,  10  Wall.  647;  Thomson 
V.  Bank  of  British  North  America,  82  N.  Y.  1;  Marine 
National  Bank  v.  National  City  Bank,  59  N.  Y.  67;  Security 
JBank  v.  National  Bank  of  the  Eepublic,  67  N.  Y.  458; 
*  Marine  Bank  v.  National  City  Bank,  59  N.  Y.  67;  Clews  v. 
Bank  of  New  York,  89  N.  Y.'  41 8. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  Court. 

The  question  presented  in  this  record  is  whether  the 
County  Court  of  Cook  County  erred  in  allowing  defendant 
in  error  credit  in  an  accounting  with  the  assignee  of  Her- 
man Schaffner  &  Co.  for  a  check  or  draft  of  $55,000,  dated 
June  1,  1893,  drawn  by  said  Schaffner  &  Co.  on  defendant 
in  error,  accepted  and  certified  on  June  3,  1893,  and  paid 
June  5,  1893. 

Herman  Schaflfner  and  A.  G.  Becker,  comprising  the  firm 
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of  Schaflfner  &  Co.,  were  private  bankers  in  Chicago,  and 
defendant  in  error  was  their  New  York  depository  and  cor- 
respondent. Schaffner  &  Co.  had  for  many  years  prior  to 
Jane  1,  1893,  done  business  with  the  National  Bank  of  Illi- 
nois at  Chicago,  which  cleared  for  Schaffner  &  Co.,  and 
paid  their  checks  that  came  through  the  Chicago  clearing 
house. 

In  the  regular  course  of  business  between  Schaffner  &  Co. 
and  the  National  Bank  of  Illinois  on  June  1,  1893,  Schaff- 
ner &  Co.  made  their  draft  of  that  date  for  $55,000,  addressed 
to  defendant  in  error  at  New  York,  and  payable  to  W.  A. 
Hammond,  cashier  of  the  National  Bank  of  Illinois.  This 
draft  was  on  the  same  day  cashed  by  the  latter  bank,  that 
is,  it  gave  its  cashier's  check  to  Schaffner  &  Co.  for  the  draft, 
and  having  endorsed  it  to  the  Merchants  National  Bank  of 
New  York  for  collection  for  account  of  National  Bank  of 
Illinois,  forwarded  the  same  to  the  Merchants  National  Bank 
of  New  York  for  collection  in  the  regular  course  of  busi- 
ness. 

On  the  same  day  Schaffner  ife  Co.  sent  to  defendant  in 
error  certain  items  for  collection  and  credit  to  their  account, 
aggregating  $61,936.62.  These  items  were  received  through 
the  mail  by  defendant  in  error  on  the  ^morning  of  June 8, 
1893,  before  ten  o'clock,  and  credited  to  Schaffner  &  Co. 
before  that  hour  on  its  books. 

After  the  close  of  business  on  June  2,  1893,  said  Ham- 
mond heard  that  said  Schaffner  had  disappeared,  and  think- 
ing that  Schaffner  &  Co.  might  be  in  financial  trouble, 
he  telegraphed  to  the  president  of  the  Merchants  National 
Bank  not  to  present  the  draft  in  the  ordinary  way,  but  to 
have  it  certified  at  10  a.  m.  of  June  3d.  Between  10  and 
10:15  A.  M.  of  June  3d,  the  draft  was  presented  to  the  pay- 
ing teller  of  defendant  in  error  for  certification,  and  it  was 
certified  in  the  following  words :  "  Accepted  June  3,  1893, 
payable  through  the  New  York  clearing  house,"  and  was 
then  charged  to  the  account  of  Schaffner  &  Co.  Up  to  this 
time  defendant  in  error  had  no  notice  of  the  assignment  of 
Schaffner  &  Co. 
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Jane  2,  1893,  said  Schaffnerdid  disappear,  and  on  June  3, 
1S93,  the  bank  of.  Schaffner  &  Co.  closed  its  doors  and  made 
a  general  assio^nment  for  the  benefit  of  its  creditors,  and 
during  the  afternoon  of  that  day  that  fact  became  known 
to  the  cashier  of  defendant  in  error,  who  was  then  at  the 
bank  in  charge  of  its  business.  June  4th  was  Sunday,  and 
on  June  5, 1893,  said  draft  was  paid  by  defendant  in  error, 
which  plaintiffs  in  error,  creditors  of  Schaflfner  &  Co.,  claim 
was  contrary  to  their  rights  and  the  rights  of  the  assignee 
of  Schaffner  &  Co.,  because,  as  they  say,  the  draft  was 
payable  through  the  clearing  house  of  New  York,  by  the 
bank  of  defendant  in  error  situated  there;  that  the  contract 
was  oile  to  be  performed  in  New  York,  and  that  the  laws  of 
New  York  fix  the  rights  of  the  parties;  that  the  certifica- 
tion of  the  draft  created  no  obligation  between  defendant 
in  error  and  the  person  presenting  the  draft,  except  to 
guarantee  the  genuineness  thereof,  and  that  there  was  so 
much  money  on  hand  to  meet  it,  that  defendant  in  error 
should  not  have  paid  the  draft,  but  held  the  funds  and 
accounted  to  the  assignee  of  Schaffner  &  Co.  for  the  same. 
It  is  conceded  that  under  the  law  of  Illinois,  and  the  facts 
above  stated,  the  presentation  and  certification  of  the  draft 
operated  as  an  assignment  to  the  payee  of  the  funds  of 
Schaffner  &  Co.  in  the  hands  of  defendant  in  error,  to  the 
amount  of  the  draft,  and  if  it  were  not  conceded,  that  is 
the  law  of  Illinois.  Munn  v.  Burch,  25  111.  40;  Brown  v. 
Leckie,  43  111.  497;  National  Bank  of  America  v.  Indiana 
Bkg.Co.,  114111.483. 

What  the  law  of  a  foreign  State  is,  in  a  case  of  this  kind, 
must  be  proven  like  any  other  question  of  fact. 

It  appears  from  the  record  and  abstract,  that  plaintiffs  in 
error,  and  also  defendant  in  error,  offered  and  read  in  evi- 
dence on  the  trial,  divers  decisions  of  the  courts  of  New 
York  from  different  reports,  giving  the  book  and  page  where 
such  decisions  might  be  found,  but  both  abstract  and  record 
fail  to  show  what  any  of  such  decisions  are.  So  far  as  the 
record  is  concerned,  it  shows  that  certain  proof  was  made, 
but  what  that  proof  was  it  fails  to  show. 
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In  the  absence  of  any  proof  as  to  what  the  law  of 
New  York  is,  we  must  presume  it  is  the  same  as  the  law  of 
Illinois,  which,  we  have  seen,  sustains  the  judgment  of  the 
County  Court  in  allowing  defendant  in  error  credit  for  the 
draft. 

But  if  we  are  to  hold  that  the  law  of  New  York  is  suffi- 
ciently proven,  it  does  not  sustain  the  contention  of  plaint- 
iffs in  error  that  the  payment  of  the  draft  was  wrongfully 
made  by  defendant  in  error.  As  we  have  seen,  the  National 
Bank  of  Illinois  was  a  honafide  holder  for  value  of  the  draft, 
having  taken  it  in  the  regular  course  of  business,  and  paid 
for  it  by  its  cashier's  check;  that  it  was  forwarded  to  New 
York  for  collection,  and  the  day  following,  when  it  was 
ascertained  that  Schaflfner'&  Co.  were  probably  in  financial 
trouble,  Hammond,  its  cashier,  telegraphed  to  the  Mer- 
chants National  Bank,  to  which  it  had  been  sent,  to  have 
the  draft  presented  and  certified,  which  was  done  by  defend- 
ant in  error,  and  charged  to  the  account  of  Schaffner  & 
Co.  in  the  regular  course  of  business,  and  before  it  had  any 
notice  whatever  that  Schaffaer  &  Co.  were  involved  finan- 
cially, and  before  it  had  any  notice  that  Schaffner  &  Co. 
had  made  an  assignment.  The  certification,  under  this  state 
of  circumstances,  made  defendant  in  error  liable  to  pay  the 
amount  of  the  draft,  as  it  did,  on  June  5,  1893. 

After  a  careful  examination  of  the  cases  from  New  York, 
cited  by  plaintiffs  in  error,  we  are  unable  to  see  their  appli- 
cation to  the  case  at  bar,  because  of  the  particular  facts  of 
each  case  distinguishing  them  from  this  case.  They  are  all 
cases  of*  checks  which  were  raised  or  altered  after  being 
certified. 

In  the  latest  case  cited  by  plaintiffs  in  error,  being  a  case 
of  a  draft  raised  after  certification  (Clews  v.  Bank  of  New 
York,  89  N.  Y.  418),  the  court  says :  "  By  the  certification 
the  drawee  bank  becomes  responsible  to  pay  the  holder 
whatever  is  properly  due  upon  the  check,  and  nothing 
more." 

In  the  case  of  Meads  v.  Merchants  Bank  of  Albany,  25 
N.  Y.  Rep.  146,  where  the  bank  teller  had  certified  the 
check  in  the  usual  course  of  business,  the  court  said,  speak- 
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ing  of  the  certification  by  the  teller :  "  His  certificate  that 
it  was  good  was  a  true  representation  of  the  state  of  the 
account  of  Plumb  with  the  bank,  and  bound  the  bank  to 
hold  and  retain  the  amount  for  which  the  check  was  drawn 
to  meet  it,  on  presentation  by  any  person  by  whom  it  might 
be  held.  It  was  equivalent  to  the  acceptance  of  a  negoti- 
able bill  of  exchange*,  in  favor  of  the  holder,  for  that  amount 
by  the  bank."  Citing  Farmers  &  Mechanics  Bank  of  Kent 
Co.  V.  Butchers  and  Drovers  Bank,  16  N.  Y.  128.  "  The 
defendants  received  this  check  for  value." 

In  the  case  of  Thomson  v.  Bank  of  British  North  Amer- 
ica, 82  N.  Y.  1,  the  law  of  New  York  in  case  of  a  certified 
check  is  stated  by  the  court  as  follows :  "  Ordinarily,  where 
the  payee  or  holder  of  a  check  which  is  payable  immedi- 
ately, instead  of  demanding  payment  procures  the  check  to 
be  certified,  the  check  is  as  between  the  drawer  and  holder 
regarded  as  paid,  and  the  holder  must  look  to  the 
bank  whose  obligation  it  has  accepted,  in  lieu  of  the 
money,  because  by  procuring  the  certification  he  has 
caused  an  amount  of  the  drawer's  funds  or  credit,  equal 
to  that  for  which  the  check  was  drawn,  to  be  set  apart  for 
the  payment  of  that  check,  and  withdrawn  from  the  control 
of  the  drawer,  and  his  funds  are  as  effectually  diminished  as 
if  the  money  had  been  paid;  while  the  bank  has  given  a 
negotiable  obligation  to  the  holder  of  the  check,  which  is 
equivalent  to  a  certificate  of  deposit.  If  the  holder  of  the 
certified  check  should  lose  it,  he  would  still  have  his  rem- 
edy upon  it  against  the  bank,  but  could  not  have  recourse 
against  the  drawer,  whose  funds  had  thus  been  locked  up 
or  transferred  to  the  credit  of  another  party.  And  even 
the  subsequent  payment  of  the  check  by  the  bank  upon  a 
forged  endorsement,  would  not  relieve  it  of  its  liability  upon 
the  contract  it  had  made  with  the  true  owner,  nor  restore 
•to  the  drawer  the  right  to  draw  upon  the  bank  for  the 
funds  which  had  been  appropriated  to  the  payment  of  the 
check,  and  were  consequently  no  longer  his."  See  also 
First  Natl.  Bank  of  Jersey  City  v.  Leach,  52  N.  Y.  350. 

We  therefore  think  that  in  the  decree  of  the  County 
Court  there  was  no  error,  and  it  will  be  affirmed. 
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Sapreme   Lodge  and  Chicago  Lodge   932^  Enights   of 

Honor^  t.  Otto  Ooldberger  and  Fred.  Gold- 

berger  for  Use  of  Anna  Beresh. 

1.  Benepicllry  Societies— FaiZttre  to  Fuhiish  Blanks  for  Proof.-- 
Where  the  supreme  lodge  of  a  beneficiary  association  declines  to  fm'nish 
the  necessary  blanks  for  proofs  of  death  to  the  representatives  of  a 
deceased  member,  and  voluntarily  casts  upon  its  subordinate  lodge  the 
burden  of  supplying  the  required  proofs,  it  in  effect  relieves  such  repre- 
sentatives from  all  obligation  in  that  behalf;  and  when  such  burden  is 
upon  the  subordinate  lodge  the  supreme  lodge  can  not  set  up  as  a 
defense  the  failure  of  the  subordinate  lodge  to  lict. 

3.  Judgments — Error  in  Entering— How  Cured, — ^When  an  error 
occurs  in  the  entry  of  a  judgment  by  the  trial  court,  against  two 
defendants  instead  of  against  one,  the  Appellate  Court  will  reverse. the 
oase  and  remand  it  to  the  trial  court  with  instructions  to  enter  the 
proper  judgment  upon  the  vei*dict. 

As8Qinp8lt,  on  a  beneficiary  certificate.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Reversed  and  remanded  with  instruc- 
tions.   Opinion  filed  December  16,  1897. 

AsHCBAFT  &  Gordon,  attorneys  for  plaintiffs  in  error. 

The  court  erred  in  rendering  judgment  against  the  defend- 
ants jointly,  having  no  jurisdiction  over  one.     The  judg- 
ment being  a  unit  should  be  wholly  reversed.    Brockman  et 
al.  V.  McDonald,  16  111.  112. 
• 

R.  D.  Coy  and  Victor  L  Orhenstein,  attorneys  for 
defendants  in  error. 

Assuming  that  these  were  really  two  distinct  and  individ- 
ual defendants,  as  named  in  the  title  of  the  case,  it  appears 
that  one  of  them,  ChicagoXodge  932,  was  never  in  court,  not 
named  in  any  summons,  and  not  declared  against,  hence  its 
remedy  is  not  by  writ  of  error  to  this  court.  Nor  should  the 
real  defendant,  the  Supreme  Lodge,  be  heard  to  complain  of 
the  alleged  error,  of  being  jointly  liable  on  the  judgment, 
for  the  reason  that  the  alleged  error  in  no  way  affects  its 
righ  ts.     "  Error  without  prejudice  is  no  ground  for  reversal." 
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Moses  V.  Loomis,  65  IIL  App.  342;  Neufeld  v.  Rodeminski, 
144  111.  83. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  action  was  brouo:ht  by  defendants  in  error  against 
the  Supreme  Lodge  Knights  of  Honor  and  Chicago  Lodge 
No.  932,  Knights  of  Honor,  plaintiffs  in  error,  upon  a  certifi- 
cate or  policy  of  life  insurance.  No  summons  was  ever  issued 
or  served  on  either  of  the  defendants  and  no  appearance  was 
ever  entered  by  Chicago  Lodge  No.  932,  Knights  of  Honor, 
one  of  the  plaintiffs  in  error.  The  declaration  as  originally 
filed,  is  against  the  Supreme  Lodge  Knights  of  Honor  and 
Chicago  Lodge  No.  932,  Knights  of  Honor,  and  alleges  that 
the  Supreme  Lodge  Knights  of  Honor  issued  a  benefit 
certificate  on  the  life  of  Eugene  Beresh  for  $2,000,  payable 
to  defendants  in  error  upon  satisfactory  evidence  of  the 
death  of  Beresh,  and  alleges  that  Beresh  died  on  December 
28, 1893.  A  demurrer  was  interposed  to  this  declaration 
by  the  Supreme  Lodge  Knights  of  Honor,  which  was  con- 
fessed, and  afterward  an  amended*  declaration  was  filed 
alleging  that  the  Supreme  Lodge  Knights  of  Honor  issued 
the  benefit  certificate;  that  it  maintained  a  branch  or  sub- 
ordinate lodge  known  as  Chicago  Lodge  No.  932,  Knights 
of  Honor,  and  described  the  benefit  certificate  as  in  the 
original  declaration.  To  this  declaration  the  Supreme  Lodge 
Knights  of  Honor  filed  a  plea  of  non  assumpsit.  On  the 
trial  the  declaration  was  amended  by  inserting  a  copy  of  the 
benefit  certificate,  the  plea  standing  to  the  declaration  as 
amended.  The  trial  resulted  in  verdict  and  judgment  against 
plaintiffs  in  error. 

It  is  contended  by  counsel  for  plaintiff's  in  error  that  the 
evidence  is  insufficient  to  sustain  the  verdict.  There  was  a 
sharp  conflict  in  the  evidence  as  to  death,  but  there  was 
enough,  if  credited,  to  sustain  the  finding  of  the  jury  that 
it  was  the  assured  who  died  in  December,  1893,  at  the  Cook 
County  Hospital.  The  records  of  the  county  hospital 
showed  the  death  of  a  patient  named  Eugene  Beresh  upon 
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December  28,  1893.  A  witness,  O'Keefe,  testified  positively 
that  he  had  known  the  assured  in  the  year  1888;  that  wit- 
ness and  the  assured  had  worked  together  for  one  of  the 
street  car  companies;  that  in  December,  1893,  the  assured 
was  brought  to  the  county  hospital,  where  witness  was  then 
a  patient;  that  witness  conversed  with  the  assured  at  the 
hospital,  and  that  during  such  conversation  recognition  was 
mutual,  each  remembering  the  other  as  a  former  acquaint- 
ance; that  they  talked  of  the  relatives  of  each,  the  assured 
inquiring  as  to  witness'  mother,  and  witness  inquiring  as  to 
the  wife  and  children  of  assured.  Th^  witness  further  testi- 
fied to  the  death  of  assured  on  the  28th  of  that  December, 
and  that  he  saw  him  after  death,  and  placed  screens  about 
the  bed  upon  which  the  dead  body  was  laid. 

The  receipt  and  testimony  of  an  undertaker  tended  to 
show  that  the  body  of  the  patient  Beresh,  was  removed 
from  the  county  hospital  to  a  medical  college.  There  was 
other  evidence  of  a  less  positive,  and  less  reliable  nature 
tending  to  identify  a  dead  body  discovered  at  the  same 
medical  college  as  the  body  of  the  assured. 

We  think  that  the  evidence  was  sufficient  to  warrant  the 
finding  of  the  jury  as  to  the  death  of  the  assured. 

It  is  contended  that  the  evidence  fails  to  show  that  such 
proofs  of  death  as  were  required,  were  made  by  defendants 
in  error,  before  bringing  suit  upon  the  policy.  It  is  true 
that  the  evidence  is  scant  as  to  what  proofs  of  death  were 
made  by  defendants  in  error  before  bringing  their  suit,  and, 
if  upon  all  the  facts  disclosed  it  could  be  said  that  the  fur» 
nishing  of  such  proofs  by  defendants  in  error  was  an  essen- 
tial before  suit,  there  might  be  grave  doubt  of  its  sufficiency. 
But  the  following  letters  appear  in  the  evidence,  written  by 
an  officer  of  plaintiff  in  error  the  Supreme  Lodge,  who  is 
known  as  the  "Supreme  Reporter"  of  such  lodge: 

"  St.  Louis,  Mo.,  July  21,  1894. 
V.  I.  Ohrenstein,  Esq.,  Chicago,  HI.: 

Your  favor  9f  the  19th  inst.,  w^th  reference  to  the  death 
of  Eugene  Beresh,  is  received.  I  can  not  -aend  the  papers 
for  proofs  to  you.    They  must  be  sent  to  the  lodge,  as  the 
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law  requires.  When  the  blanks  have  been  filled  and  for- 
warded by  the  lodge  we  will  then  have  the  affidavits  to 
which  you  refer  to  aid  the  establishment  of  death  and  iden- 
tity. 

It  hm  been  claimed  this  man  has  been  seen  by  various 
persons  since  the  date  of  his  alleged  death.  It  is  our  desire 
t-)  pay  all  claims  as  soon  as  we  have  proofs  of  the  death  and 
identity  of  the  member. 

(Signed)        B.  F.  Nelson." 

"St.  Loms,  Mo.,  July  28,  1894. 
V.  L  Ohbenstein: 

With  reference  to  the  case  of  E.  Beresh,  I  have  forwarded 
blanks  to  the  lodge,  by  whom  they  will  be  properly  pre- 
pared and  returned  to  me. 

(Signed)         B.  F.  Nelson." 

By  these  letters  the  Supreme  Lodge  distinctly  declined 
to  furnish  necessary  blanks  for  proofs  of  death  to  the  rep- 
resentative of  defendants  in  error,  and  in  effect  thereby 
relieved  defendants  in  error  from  all  obligation  in  that 
behalf,  and  voluntarily  cast  upon  its  subordinate  lodge  the 
burden  of  supplying  the  required  proofs.  When  such  bur- 
den is  upon  the  subordinate  lodge,  the  Supreme  Lodge  can 
not  set  upas  a  defense  the  failure  of  the  subordinate  lodge 
to  act.  4  Joyce  on  Insurance,  Sec.  3310 ;  Sup.  Council,  etc., 
V.  Boyle,  87  N.  E.  Rep.  1105. 

The  refusal  of  one  instruction  tendered  by  plain  tiflfs  in 
error  is  complained  of,  viz.,  the  fifth.  The  abstract  proposi- 
tion therein  contained  is  sufficiently  stated  in  more  proper 
form,  as  applied  to  the  facts  of  the  case,  in  instruction  num- 
ber four  which  was  given. 

But  there  is  error  assigned  in  that  although  one  defend- 
ant, viz.,  the  Chicago  Lodge,  had  never  been  served  with 
summons  and  had  never  appeared,  yet  the  judgment  runs 
against  both. 

This  error  was  undoubtedly  a  matter  of  oversight,  and 
would,  beyond  question,  have  been  corrected  in  the  trial 
court  had  the  attention  of  the  learned  judge  who  presided 
there  been  called  to  the  discrepancy.    The  judgment  is  a 
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unit,  and  because  of  this  error  must  be  reversed ;  but,  inas- 
much as  the  evidence  supports  the  verdict  as  to  the  plaint- 
iflF  in  error  which  was  in  court,  viz.,  the  Supreme  Lodge 
Knights  of  Honor,  the  Circuit  Court  is  directed  to  enter 
judgment  upon  the  verdict  against  the  Supreme  Lodge 
Knights  of  Honor.  Reversed  and  remanded  with  instruc- 
tions. 

Presiding  Justice  Adams  took  no  part  in  this  decision. 


72 
92 

72 
97 


824 
•664 

824 
1372 


Robert  W.  Day  v.  Charles  F.  Milligan. 

1.  Fai£E  Bepresentations— ^8  to  Matters  of  Fact— It  false  repre- 
sentationB  are  made  as  to  matters  of  fact  and  the  means  of  knowledge 
are  at  hand  and  equally  available  to  both  parties,  and  the  purchaser, 
instead  of  resorting  to  them,  trusts  to  the  vendor,  tlie  law,  as  a  general 
rule,  will  not  release  him  from  his  own  want  of  ordinary  prudence. 
Especially  so  when  the  property  is  tangible,  at  hand,  and  subject  to 
inspection. 

2.  Negotiable  Instruments— Separate  Defenses— -Consideratum,— 
Section  18  of  Chapter  98,  R.  S.,  entitled  "  Negotiable  Instruments,'^  per- 
mits three  defenses,  viz. :  absence  of  consideration,  failure  of  consider- 
ation and  partial  failure  of  consideration;  these  three  are  separate  and 
distinct  defenses  and  must  be  so  pleaded.  (Jnder  a  plea  of  total  failure 
of  consideration  there  can  not  be  a  defense  made  on  proof  of  a  paitial 
failure  of  consideration. 


Assumpsit,  on  a  promissory  note.  Error  to  the  Circuit  Court  of  Cook 
County:  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  December  16, 
1897. 

Edoab  Bronson  Tolman,  attorney  for  plaintiff  in  error. 

Where  representations  relate  to  a  material  fact  within 
the  knowledge  of  the  person  making  them,  or  which  he 
assumes  to  asdert  upon  his  personal  knowledge  and  with 
respect  to  which  the  person  to  whom  the  representations 
are  made,  has  not  the  personal  opportunity  or  ability  to 
test  or  verify,  the  latter  has  a  right  to  rely  on  such  repre- 
sentations, and  in  the  absence  of  facts  apparent  to  reason- 
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ably  arouse  suspicion  and  throw  doubt  upon  the  truth  of 
the  statements,  he  is  not  bound  to  go  further  and  make 
inquiries  in  respect  thereof.  Endsley  v.  Johns,  120  111.  480. 
If  the  vendor  makes  misrepresentations  to  the  vendee  as 
to  a  material  fact,  and  such  misrepresentation  is  made  know- 
ingly, for  th^  purpose  of  deception,  under  such  circum- 
stances as  would  induce  a  reasonably  prudent  man  to  rely 
upon  the  same,  the  vendor  is  liable  for  the  fraud  and  decep- 
tion practiced.  Antle  v.  Sexton,  137  111.  410;  Nolte  v. 
Beichelm,  96  III.  425;  Hanson  v.  Busse,  45  111.  496;  Weath 
erford  v.  Fishback,  3  Scam.  170;  Hiner  v.  Eichter,  51  111. 
299. 

G.  W.  &  J.  T.  Krktzinoer  and  M.  F.  Gallaohee^ 
attorneys  for  defendant  in  error. 

An  actionable  false  representation  must  be  such  as  is  cal- 
culated to  deceive  a  person  of  common  prudence  and  make 
him  the  dupe  of  deception.  Farwell  v.  Linn,  59  111.  App. 
245. 

The  facts  as  to  the  false  representation  must  be  peculiarly 
T^ithin  the  knowledge  of  the  person  charged  with  deceit, 
and  the  means  of  knowledge  and  opportunity  to  verify  the 
statement  must  be  absent.     Hicks  v.  Stevens,  121  111.  194. 

A  promissory  note  imports  a  consideration,  and  he  who 
alleges  a  wsmt  or  failure  of  consideration  must  prove  it,  and 
if  a  failure  of  consideration  is  relied  upon  the  extent  of  that 
failure  must  be  made  clearly  to  appear.  Unless  the  defend- 
ant who  pleads  failure  of  consideration  shows  exactly  the 
amount  of  the  failure,  whether  total  or  partial,  and  if  par- 
tial, how  much,  the  court  can  not  have  any  credit  or  allow 
any  counterclaim.  Sims  v.  Klein,  Breese,  302;  Stacker  v. 
Hewitt,  2  111.  207;  Topper  v.  Snow,  20  111.  434;  Honeyman 
V.  Jarvis,  64  111.  366;  Mitchell  v.  Deeds,  49  111.  416. 

Mb.  Pbesidinq  Justice  Adams  delivered  th|:  opinion  of 
THE  Court. 

This  was  a  suit  in  assumpsit  by  defendant  in  error  against 
plaintitf  in  .error  on  a  promissory  note  made  by  the  latter 
to  the  former,  of  date  January  2,  1893,  and  due  November 
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1, 1893,  for  the  sum  of  $S,000,  and  interest.  The  defendant 
below  pleaded  the  general  issue  and  two  special  pleas.  The 
first  plea  alleged,  substantially,  as  follows :  That  the  sole 
consideration  of  said  note  was  the  purchase  of  a  one-eighth 
interest  from  the  plaintiff  in  the  "  Hyde  Park  Hotel; "  that 
at  the  time  of  the  purchase  of  said  interest  and  the  making 
of  said  pote,  the  plaintiff  falsely,  fraudulently  and  know- 
ingly represented  to  the  defendant  that  the  hotel  contained 
800  rooms  available  to  be  hired  to  guests  at  an  average  price 
of  $5  per  day;  that  fifty  of  said  rooms  had  private  bath- 
rooms attached  and  were  available  to  be  hired  to  guests  at 
an  average  price  of  $10  per  day;  that  the  defendant  relied 
on  said  representations,  believed  the  same  to  be  true,  did 
not  know  to  the  contrary,  and  was  deceived  thereby,  and 
that,  in  consideration  of  said  false  and  fraudulent  consider- 
ations, wholly  relying  thereon  and  induced  thereby,  he 
made  said  note  as  part  of  the  purchase  price  of  said  interest 
in  said  hotel.  But  defendant  avers  that  the  hotel  contains 
only  213  rooms  available  for  hiring  to  guests,  and  that  only 
thirty-one  of  said  rooms  had  private  bathrooms  attached,  of 
all  which  the  said  plaintiff,  at  the  time  of  making  the 
said  false  and  fraudulent  representations,  then  and  there 
had  notice,  and  knew  the  said  representations  to  be  false; 
that  the  earning  capacity  of  the  hotel  was  much  less  than 
it  would  have  been  had  it  contained  300  rooms  available  for 
guests,with  fifty  of  said  rooms  having  private  baths  attached; 
that  if  the  representations  had  been  true,  the  one-eighth 
interest  so  purchased  would  have  been  of  great  value  and 
would  have  produced  a  profit  and  income,  but  that  said 
hotel,  because  it  contained  only  213  rooms,  did  not  produce 
a  profit,  but  resulted  in  a  loss  of,  to  wit,  $7,000.  Where- 
upon the  said  defendant  says  that  the  consideration  of  said 
promissory  note  has  wholly  failed. 

The  second  special  plea  alleges  the  same  facts  as  the  first, 
and  in  addition  thereto  avers  that  the  defendant's  duty,  in 
connection  \tith  the  hotel,  was  to  take  charge  of  the  corre- 
spondence with  persons  intending  to  come  to  the  World's 
Fair,  and  to  make  contracts  for  the  occupancy  of  rooms  in 
the  hotel;  that  he  was  wholly  engrossed  with  his  duty  as 
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correspondent,  aiid  that  with  reference  to  the  number  of 
rooms,  he  relied  wholly  upon  the  statement  of  the  plaintiff. 

Thkt  the  plaintiff  caused  to  be  prepared  printed  circulars 
repeating  the  representations  above  referred  to,  which  were 
furnished  to  the  defendant  for  use  in  such  correspondence, 
and  that  to  further  carry  out  his  plan  of  deception  plaintiff 
caused  to  be  put  up  in  the  office  of  said  hotel  an  electric 
register  purporting  to  contain  the  number  of  rooms  in  said 
hotel,  and  also  a  numbered  card-rack  purporting  to  contain 
the  number  of  rooms  in  said  hotel;  and  that  in  each  of  the 
cases  above  mentioned  the  number  of  rooms  in  said  hotel 
was  indicated  to  be  as  above  stated,  to  wit,  the  number  of 
300  rooms;  and  did  also  cause  all  the  doors  in  the  halls  of 
the  hotel  to  be  numbered,  and  that  doors  to  the  number  of 
300  were  given  as  separate  numbers;  whereas  some  of  said 
doors,  which  from  the  halls  of  the  hotel  would  appear  to  be 
the  doors  of  rooms,  were  doors  leading  to  bath  rooms  and 
other  rooms  not  available  for  the  purpose  of  hiring  to  guests; 
and  that  none  of  these  representations,  tricks  or  devices  of 
the  said  plaintiff  were  discovered  to  be  false  until  the  hotel 
nearly  finished  the  World's  Fair  season,  and  a  large  loss 
had  been  made  in  this  business,  and  the  defendant  was 
therebv  induced  to  make  careful  and  diligent  search  to 
know  why  said  loss  had  occurred;  in  which  investigation 
defendant  discovered  the  facts  above  stated,  that  the  hotel 
contained  only  213  rooms,  of  which  only  thirty-one  had 
private  baths.  That  by  reason  of  the  facts  last  stated  the 
earning  capacity  of  the  hotel  was  much  less  than  it  would 
have  been  with  300  rooms  available  for  guests,  and  fifty 
with  private  baths  attached. 

That  during  all  of  the  World's  Fair  period  all  the  accom- 
modations of  the  hotel  were  in  demand,  but  the  fact  that 
the  said  hotel  contained  only  182  rooms  available  for  hiring 
at  $5  a  day,  instead  of  250  rooms,  as  represented  by  the  said 
plaintiff,  made  a  daily  loss  of  $340;  and  that  the  fact  that  said 
'hotel  contained  only  thirty-one  rooms  instead  of  fifty  rooms 
available  for  hiring  at  $10  a  day,  as  represented  by  plaintiff, 
made  a  loss  of  $190  per  day;  so  that  the  ^ross  earning 
capacity  of  said  hotel  for  the  period  of  six  months  known  as 
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the  World's  Fair  period,  from  May  to  Kovember,  1893,  was 
§95,400  less  than  it  would  have  been  if  the  hotel  had  con- 
tained the  number  of  rooms  which  the  plaintiff  represented 
it  had;  that  if  the  representations  had  been  true,  one-eighth 
interest  would  have  been  of  great  value;  but  because  the 
hotel  only  contained  213  rooms,  the  hotel  resulted  in  a  loss 
of  $7,000. 

Wherefore  defendant  saith  that  the  consideration  of  the 
paid  promissory  note  hath  wholly  failed. 

A  jury  was  waived  and  the  cause  submitted  to  the  court, 
and  the  court  found  for  the  plaintiff  and  assessed  his  dam- 
ages at  the  sum  of  J7,725.42,  being  the  amount  of  the  note 
and  interest,  less  credits  to  which  the  defendant  was 
entitled,  and  rendered  judgment  on  the  finding.  The  note 
sued  on  was  the  last  of  a  series  of  notes  giveii  in  pursuance 
of  the  following  contract : 

"  This  aorreeraent,  made  on  the  second  day  of  January, 
1893,  between  Charles  F.  Milligan  and  Robert  W.  Day, 
both  of  Chicago,  witnesseth : 

Said  Milligan  hereby  sells  and  conveys  to  said  Day  one- 
fourth  (i)  of  his  one-half  (i)  interest  in  the  hotel,  known  as 
the  Hyde  Park,  the  same  being  one-eighth  (^)  of  the  entire 
property,  which  includes  all  good  will,  lease,  furniture, 
supplies  and  goods  of  every  nature,  now  belonging  to  the 
tirm  of  C.  F.  Milligan  &  Co.,  also  cash  on  hand  and  bank 
account  due  or  to  become  due,  bills  receivable,  etc.,  for  the 
sum  of  seventeen  thousand  (17,000)  dollars,  payable  as 
follows,  without  interest,  in  notes  as  of  even  date  : 

January  2, 1893 $    5b0 

March  1,  1893 500 

May  1,  1893 600 

June  1,  1893 1,500 

July  1,  1893 1,500 

August  1,  1893 1,500 

September  1,  1893 1,500 

October  1,  1893 1,500 

November  1,  1893 8,000 

$17,000 
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Said  Day  hereby  agrees  to  make  to  the  said  Milligan  the 
payments  above  stated  and  assume  one-eighth  (^)  of  the 
pfesent  liabilities  of  the  business  as  shown  by  the  books  on 
this  date. 

It  is  further  mutually  agreed  and  understood  that  said 
Day  shall  have  his  said  one-eighth  (^)  shares  of  all  pa\'ment8 
which  have  been  made  before  this  date,  in  advance,  on 
account  of  room  rent  or  board  to  be  furnished  hereafter. 

In  witness  whereof  the  parties  hereto  have  set  their  hands 
and  seals  this  second  day  of  January,  A.  D.  1893. 

Chas.  F.  Milligan.     (Seal.) 
RoBBRT  W.  Day.        (Seal.)*' 

The  Hyde  Park  Hotel  was  operated  under  a  lease,  and 
prior  to  the  date  of  the  above-mentioned  contract  it  was 
owned  by  the  following  named  persons  in  the  proportions 
mentioned :  Milligan,  one-half;  Bliss,  six-fourteenths;  Hoi- 
brook,  one-fourteenth.  Originally  Bliss  had  a  half  interest, 
but  had  sold  to  Holbrook  the  one-seventh  of  his  interest. 
The  hotel  Was  conducted  under  the  firm  name  of  C.  F. 
Milligan  &  Co.,  and  after  the  sale  to  plaintitf  in  error,  he, 
Bliss,  Holbrook  and  Milligan  were  partners  and  the  mem- 
bers of  the  firm. 

The  question  whether  Milligan,  the  defendant  in  error, 
represented  to  plaintiff  in  error  that  there  were  300  guest- 
rooms in  the  hotel  and  that  fifty  of  them  had  private 
bathrooms  attached,  was  one  of  fact  to  be  decided  by  the 
trial  court  acting  as  a  jury.  The  evidence  on  that  question 
was  conflicting,  and  if  the  court  had  specially  found  that 
such  representation  was  not  made,  we  could  not  say  that 
the  finding  was  so  manifestly  contrary  to  the  evidence  that 
it  should  be  set  aside.  Day  testified  to  several  conversa- 
tions between  himself  and  Holbrook,  in  which  he  says  Hol- 
brook told  him  that  there  were  300  rooms  in  the  hotel, 
fifty  of  which  had  private  baths  attached,  and  it  is  claimed 
by  counsel  for  plaintiff  in  error  that  Holbrook  was  Milli- 
gan's  agent  for  the  sale  of  part  of  his  interest,  and  was 
authorized  by  Milligan  to  so  state.  The  evidence  does  not 
support  this  claim,  but  on  the  contrary  shows  that  Hoi- 
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brook  was  acting  as  the  friend  of  Day  and  in  promotion  of 
what  he  thought  to  be  his  own  interest. 

Appellant  testified  that  he  ha4  been  acquainted  with 
plaintiff  in  error  since  1875,  was  his  classmate  for  two  years 
at  Yale,  and  a  close  friend  of  his,  and  had  full  confidence 
in  his  integrity  and  business  ability.  Day  tells  us  that  he 
first  went  to  dine  at  the  hotel  bv  Mr.  Holbrook's  invitation, 
who  stated  to  him  that  he  was  interested  in  the  hotel  and 
that  ^*  they  wanted  a  man  to  take  care  of  the  procuring  of 
guests  for  the  hotel;*'  that  before  this  he  had  had  a  conver- 
sation with  Holbrook,  in  which  he  stated  that  an  interest  in 
the  hotel  could  be  purchased,  and  made  a  statement  with 
regard  to  the  number  of  rooms  and  private  baths,  as  averred 
in  the  pleas.  Holbrook  testified  that  he  talked  to  Miiligan 
about  ^^associating  some  one  else  with  t/V'  ^^^  mentioned 
Day's  name,  and  that,  finally,  Miiligan  authorized  him  to 
offer  Day  one-fourth  of  his,  Milligan's,  interest  for  $17,000. 
This  was  all  the  authority  Holbrook  had,  so  far  as  appears 
from  the  evidence.  He  had  no  authority  whatever  from 
Miiligan  to  make  any  representations  about  the  number  of 
rooms  or  anything  else.  It  is  somewhat  remarkable  that 
although  plaintiff  in  error  rests  his  case  on  alleged 
misrepresentations  by  Miiligan,  he  testified  mainly  to 
representations  by  Holbrook.  All  that  he  testified  bearing 
on  representations  by  Miiligan,  was  that  at  the  final  meet- 
ing, when  the  terms  of  the  sale  were  agreed  on,  "  Mr.  Mii- 
ligan repeated,  in  substance,  the  statements,  or  verified  the 
statements  of  Holbrook."  This  seems  to  be  a  conclusion  of 
the  witness.  He  testified  specifically  to  what  Holbrook 
had  said,  but  he  utterly  failed  to  testify  what  Miiligan  said, 
if  anything,  about  the  number  of  the  rooms.  He  did  testify 
that  Holbrook  said,  at  that  interview,  "  This  hotel  has  300 
rooms;  we  can  figure  that  the  rooms  will  earn  $5  per  day, 
and  that  this  earning  can  be  a  net  amount,  because  the  din- 
ing room  will  take  care  of  the  expenses  of  the  hotel,"  and 
turned  to  Miiligan  and  asked  if  that  was  not  so,  and  he  said, 
yes.  Holbrook  further  manifested  his  interest  in  plaintiff 
in  error  by  endorsing  all  of  his  notes  for  the  purchase 
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monej,  including  the  note  sued  on,  at  the  time  of  their 
execution  and  delivery  to  defendant  in  error,  thus  assuming 
a  liability  which  deprives  him  of  the  character  of  a  disin- 
terested witness  in  the  case.  He  testified  more  strongly  in 
regard  to  the  alleged  representations  by  Milligan  than  did 
plaintiff  in  error  himself.  Milligan  testified  positively  that 
he  never  told  Holbrook  or  Day  how  many  rooms  there 
were  in  the  hotel,  that  the  question  was  never  discussed 
between  Holbrook  and  him,  also  that  Holbrook  mentioned 
Day  to  him  and  said  he  would  like  to  get  him  interested  in 
the  hotel,  and  wanted  to  know  if  he,  Milligan,  would  sell  to 
Day  part  of  his  interest.  The  evidence,  in  shorty  with 
regard  to  the  alleged  misrepresentations,  was  such  that 
the  court,  or  a  jury,  might  have  found  either  way. 

But  even  though  the  court  had  found  from  the  evidence 
that  the  alleged  misrepresentations  were  made,  there  is 
sufficient  evidence  to  support  a  finding  that  the  plaint- 
iff in  error  did  not  wholly  rely  thereon,  as  averred  in 
his  pleas,  or  that  the  representations  were  not  such  as  were 
calculated  to  deceive  a  person  of  common  prudence,  and, 
therefore,  the  plaintiff  in  error  should  not  have  relied  on 
them. 

Plaintiff  in  error  testified  that  before  making  the  con- 
tract he  examined  the  books  and  knew  what  the  hotel  had 
earned  up  to  the  time  of  such  examination;  that  he  know 
everything  except  the  number  of  the  rooms.  He  further 
testified  that,  about  the  last  of  February,  1893,  he  discov- 
ered that  there  were  only  about  213  rooms,  only  thirty- 
one  or  thirty-two  of  which  had  bathrooms  attached,  and 
that,  almost  immediately  after  such  discovery,  there  was 
a  meeting  of  all  the  partners,  at  which  Milligan  was  pres* 
ent,  and  that  he  said  nothing  at  that  meeting  about  mis- 
representation as  to  the  number  of  rooms,  nor  does  it  appear 
from  the  evidence  that  he  complained  to  Milligan  of  any 
such  misrepresentation  prior  to  the  bringing  of  this  suit; 
Seven  of  the  notes  given  for  the  purchase  money  fell  due 
after  the  time  when  plaintiff  in  error  says  he  discovered  the 
shortage  in  rooms,  which  he  paid,  without  protest^  from  his 
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part  of  the  earnings  of  the  hotel.  Some  of  the  payments 
credited  on  the  note  in  suit  were  credited  from  his  share  of 
the  profits,  but  plaintiff  in  error  says  he  is  not  certain  that 
all  were,  that  he  may  have  given  his  check  for  some  of 
them.  He  acted  in  the  business  from  January  2, 1893,  until 
the  business  was  closed  out  in  December,  1893,  precisely  as 
he  would  have  acted  if  the  alleged  misrepresentations  had 
not  been  made,  or  as  if  he  placed  no  reliance  on  them,  if 
made,  and  received  during  that  time  $11,000  as  his  share  of 
the  profits,  and  $2,800  as  salary  for  his  personal  services  in 
the  business. 

Plaintiff  in  error  was  at  the  hotel  a  number  of  times 
before  the  contract  was  made.  At  the  first  visit  he  says  he 
saw  the  first  floor,  dining  room,  office  and  billiard  room;  at 
another  time,  he  says  that  he  presumes  that  he  and  Hoi- 
brook  went  to  the  second  floor  or  further,  that  he  thinks 
they  went  on  the  roof.  Hoi  brook,  who  was  a  partner  in 
the  hotel  business,  says  that  when  he  introduced  plaintiff  in 
error  to  Milligan,  which  was  after  he  had  communicated  to 
Day  that  Milligan  would  sell  for  $17,000,  he  told  Day,  in 
Milligan's  presence,  that  he  could  look  over  the  hotel  and 
see  what  it  was.  Milligan  says  that  after  he  was  introduced 
to  Day,  Holbrook  had  Day  down  to  dinner,  and  that  Hol- 
brook  took  the  keys  from  the  office,  and  he  supposes  showed 
Day  the  house.  It  does  not  appear  from  the  evidence,  nor 
is  it  claimed,  that  Day  asked  Milligan  to  show  the  rooms. 
The  only  reason  plaintiff  in  error  assigns  for  his  failure  to 
examine  the  rooms  is  that  he  could  not  do  so  without  dis- 
turbing the  guests;  but  his  own  evidence  shows  conclusively 
that  he  could  have  ascertained  the  number  of  the  rooms 
and  private  baths,  without  any  disturbance  of  guests.  He 
says  that  when,  in  the  latter  part  of  February  or  about  the 
first  of  March,  he  discovered  there  were  not  300  rooms  in 
the  hotel,  he  procured  the  plans  of  the  building,  and  from 
them  ascertained  the  number  of  rooms  and  private  baths  in 
the  hotel.  It  is  obvious  that  he  might  have  done  the  same 
thing  prior  to  the  date  of  his  contract. 

The  false  representations  must  have  been  such  as  were 
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calculated  to  deceive  a  person  of  common  prudence.  Far- 
well  Co.  V.  Linn,  59  111.  App.  245. 

^'  If  fabe  representations  are  made  as  to  matters  of  fact, 
and  the  means  of  knowledge  are  at  hand,  and  equally 
available  to  both  parties,  and  the  purchaser,  instead  of 
resorting  to  them,  trusts  to  the  vendor,  the  law,  as  a  gen- 
eral rule,  will  not  relieve  him  from  his  own  want  of  ordi- 
nary prudence.  (Cooley  on  Torts,  487.)  This  is  the  case 
when  the  property  is  tangible  and  is  at  hand  and  subject  to 
inspection."    Hicks  v.  Stevens,  121  111.  186. 

It  is  alleged  in  the  pleas  that  the  sole  consideration  for 
the  note  in  suit  ^'  was  the  purchase  by  the  said  defendant 
from  the  said  plaintiff  of  a  one-eighth  interest  in  the  hotel," 
and  that  the  consideration  has  wholly  failed. 

It  appears  from  the  contract  that  the  consideration  for 
the  purchase  money,  $17,000,  evidenced  by  nine  promissory 
notes,  was  the  sale  to  plaintiff  in  error  of  one-eighth  interest 
in  the  hotel,  and  the  evidence  fails  to  show  a  total  failure 
of  consideration  as  pleaded. 

Section  13,  chapter  98  of  the  statute,  permits  three 
defenses,  viz.:  absence  of  consideration;  total  failure  of  con- 
sideration; partial  failure  of  consideration;  and  these  three 
are  separate  and  distinct  defenses,  and  must  be  so  pleaded; 
so  that,  under  a  plea  of  total  failure  of  consideration,  there 
can  not  be  a  recovery  on  proof  of  partial  failure.  Wad- 
hams  V.  Swan,  109  111.  46;  Belden  v.  Church,  23  111.  App. 
473. 

The  utmost  that  plaintiff  in  error  could  claim,  if  anything, 
on  the  evidence,  is  that  there  was  a  partial  failure  of  con- 
sideration as  to  the  whole  of  the  purchase  money,  and  as 
nine  notes  were  given  for  the  purchase  money,  there  would 
be  in  such  case  a  partial  failure  as  to  each  note;  for  instance, 
if  the  failure  amounted  to  twenty  per  cent  of  the  whole 
purchase  mopey,  the  failure  as  to  each  note  would  be  twenty 
per  cent  of  the  face  of  the  note;  and  under  a  plea  averring 
partial  failure  of  consideration  as  to  the  whole  purchase 
money,  if  it  appeared  that  such  failure  of  twenty  per  cent 
of  the  whole  was  equal  to  the  amount  due  on  the  note  in 
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suit,  it  would  be  a  complete  defense  to  the  note.  This  is 
illustrated  in  the  case  of  Oertel  v.  Sohroeder  et  al.,  48  111. 
133,  relied  on  by  counsel  for  plaintiff  in  error.  In  that  case 
the  defendant  had  purchased  certain  property  for  the  sum 
of  $6,000.  He  paid  $4-,000  cash  and  gave  his  note  for  $2,000. 
There  was  a  partial  failure  of  consideration,  part  of  the 
property  sold  not  being  merchantable,  as  it  had  been  rep- 
resented or  warranted  to  be  bv  the  vendor.  The  maker  of 
the  note  pleaded,  first,  a  total  failure  of  consideration,  but 
afterward,  by  leave  of  court,  filed  a  plea  of  partial  failure 
of  consideration,  which  was  sustained  on  appeal. 

We  find  no  error  in  the  refusal  of  propositions  submitted 
by  plaintiff  in  error  to  the  trial  court,  to  be  held  as  law  in 
the  case.    The  judgment  is  affirmed. 

WiKDES,  J.,  took  no  part  in  this  decision. 


Joseph  C.  Ficklin  v.  A.  J.  Olmsted. 

1.  Appbais— .FVom  Justice  of  the  Peace.— When  an  appeal  is  perfected 
before  a  justice  of  the  peace  both  parties  are  bound  to  follow  it  up. 

2.  Same — Construction  of  the  Statute  Requiring  Written  Appear-* 
once. — Section  68,  chapter  79,  R.  S.,  requiring  a  written  appearance  to  be 
filed  by  appeUee  ten  days  before  the  term,  in  order  to  give  the  court 
jurisdiction,  has  no  application  to  appeals  perfected  before  the  justice. 

Transcript,  from  a  justice  of  the  peace.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  tliis  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
December  16,  1897. 

Francis  M.  Lowks,  attorney  for  plaintiff  in  error,  con- 
tended that  the  court  has  no  inherent  power  to  entertain 
api^eals;  the  statute  must  be  complied  with.  Ward  v. 
People,  13  III.  635. 

In  support  of  the  doctrine  that  before  the  court  shoi^ld 
act  upon  the  motion  of  a  party  litigant  or  his  attorney,  his 
apix^rance,  or  the  appearance  of  his  attorney,  should  be  filed 
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withy  and  the  fee  paid  to,  the  clerk,  pursuant  to  the  statute 
(Sec.  33,  Chap.  53,  R.  S.);  see  Stephen  on  Pleadiugs,  star 
p.  26;  Singer  Manf g  Co.  v.  May,  86  111.  898;  Boyd  v. 
Kooher,  31  111.  295;  MoVey  v.  Huott,  11  111.  App.  203;  Nor- 
ton  V.  Allen,  12  111.  App.  592;  Odd  Fellows'  Benevolent 
Society  v.  Alt,  12  111,  App.  570;  Chicago  Dredging  &  Dock 
Co.  V.  McCarty,  11  111.  App.  552;  McMuUen  y.  Graham, 
6  111.  App.  239;  Pratt  v.  Bryant,  2  111.  App.  314. 

Barnes,  Barnes  &  BARXEunc,  attorneys  for  defendant  in 
error. 

A  transcript  from  a  justice  court  once  filed  secures  the 
court  jurisdiction,  even  though  such  transcript  be  defective. 
Fink  V.  Disbrow,  69  111.  76. 

A  rule  of  the  Superior  Court  providing  for  a  preliminary 
call  of  the  docket  to  ascertain  cases  for  trial  is  valid,  and  such 
rule  providing  that  if  neither  party  answers,  the  case  shall 
be  dismissed  for  want  of  prosecution  with  procedendo^  is 
valid.    Hinckley  v.  Dean,  104  111.  630. 

On  the  first  call  neither  party  appearing,  the  appeal  may 
be  dismissed,  and  if  dismissed  it  will  be  with  procedendo. 
Elliott's  Superior  Court  Eules,  74,  R.  20. 

Mr.  Pbbsidino  Justice  Adams  delivered  tqb  opinion  of 
the  Court. 

The  plaintiff  in  error  appealed  to  the  Superior  Court  of 
Cook  County,  from  a  judgment  rendered  against  him  at  the 
suit  of  defendant  in  error  by  a  justice  of  the  peace  April  12, 
1895.  The  appeal  was  taken  by  filing  an  appeal  bond  in 
the  oflSce  of  the  justice.  A  transcript  of  the  justice's  docket 
and  the  papers  in  the  cause  were  filed  in  the  office  of  the 
clerk  of  the  Superior  Court  in  1895.  April  30,  1896,  the 
Superior  Court  dismissed  the  appeal  for  want  of  prosecu- 
tion.   The  judgment  of  dismissal  recites  as  follows : 

^*  This  cause  being  this  day  called  for  trial,  and  the  defend- 
ant failing  to  prosecute  his  appeal,  on  motion  of  plaintiff's 
attorney,  it  is  ordered  that  the  said  appeal  be  and  is  hereby 
dismissed/'  etc** 
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The  only  point  made  by  the  attorney  of  plaintiff  in  error 
is  that  no  appearance  or  writing  of  defendant  in  error  had 
been  filed  in  the  cause  nor  appearance  fee  paid.  There  may 
have  been  an  appearance  filed  in  writing  for  aught  the 
court  can  know  to  the  contrary  from  the  record.  Such  an 
appearance  is  not  required  to  be  made  a  part  of  the  record 
by  the  rules  of  the  court,  and  if  plaintiff  in  error  had  desired 
to  present  the  question  for  adjudication,  he  should  have  taken 
such  action  as  that  it  might  have  been  preserved  by  bill  of 
exceptions.  Plaintiff  in  error,  however,  has  lost  nothing 
by  not  so  acting. 

When  the  appeal  is  perfected  before  the  justice,  both 
parties  are  bound  to  follow  the  appeal.  Boyd  v.  Kocher, 
81  111.  295. 

In  that  case,  the  court,  commenting  on  the  section  of  the 
statute  which  authorizes  the  taking  an  appeal  by  filing  a 
bond  with  the  justice,  say :  ^^  It  is  apparent  from  this  sec- 
tion, when  an  appeal  is  perfected  before  a  justice  of  the 
peace,  no  summons  is  necessary  to  either  party.  The  party 
appealing  is  bound  to  follow  up  the  appeal  which  he  has 
himself  taken,  and  so  is  the  appellee,  as  in  an  appeal  taken 
from  the  Circuit  Court  to  this  court." 

This  court  has  held  that  the  section  of  the  statute  requir- 
ing a  written  appearance  to  be  filed  by  appellee  ten  days 
before  the  term,  in  order  to  give  the  court  jurisdiction, 
has  no  application  to  appeals  perfected  before  the  justice. 
Bessey  v.  Ruhland,  33  111.  App.  73;  citing  Allen  v.  City  of 
Monmouth,  37  111.  372,  and  other  cases. 

In  the  case  in  33  111.  App.,  supra^  the  court  say :  "  It 
has  never  been  supposed  that  on  appeal  taken  by  filing  a 
bond  with  the  justice,  the  appellant  could  not  proceed, 
whether  the  appellee  came  or  not.  Reiman  v.  Ater,  88  111. 
299;  Fix  v.  Quinn,  75  111.  232.  And,  as  in  such  case  the 
appellee  may  be  pushed,  he  may  push." 

When  the  appeal  is  taken  before  the  justice,  both  parties 
must  follow  the  appeal,  and  are  in  court,  in  contemplation 
of  law.  When  the  papers  and  the  transcript  of  the  justice's 
docket  of  the  cause  are  filed  in  the  court  to  which  the 
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appeal  is  taken,  the  latter  court  has  jurisdiction  of  the 
parties  and  the  subject-matter,  precisely  as  it  would  on 
service  of  summons  on  a  party  defendant  in  a  case  within 
its  jurisdiction,  and  neither  summons  nor  appearance  in 
writing  filed  by  appellee  ten  days  before  the  term,  is  neces- 
sary to  enable  the  court  to  proceed  to  trial  or  judgment  of 
dismissal  of  the  appeal.  The  adjudged  cases  fully  support 
these  propositions.  In  the  present  case  the  judgment  recites 
that  the  appellee,  by  hisattorney,  moved  todismiss  the  appeal, 
which  is,  in  effect,  a  recognition  of  the  appearance  of  the 
appellee  when  the  cause  was  called  for  trial.  There  is 
nothing  in  the  record  on  which  to  base  the  objection  of 
plaintiff  in  error,  that  the  appellee  (defendant  in  error)  did 
not  pay  an  appearance  fee  in  the  lower  court,  if  this  is 
material.  The  presumption,  in  the  absence  of  evidence  to 
the  contrary,  is  that  she  did. 
The  judgment  is  affirmed. 


Edward  A.  Worthington  v.  Samuel  E.  Gross. 

1.  Contracts— JVeZiminary  Oral  NegrotiaticnB.  — All  oral  negotiations 
and  agreements  between  the  parties,  which  precede  the  reduction  of 
their  contract  to  writing,  will  be  treated  as  merged  in  the  writing. 

2.  Latknt  Defects— In  the  Absence  of  fVatcd.— In  the  absence  of 
actual  fraud  the  law  will  not  protect  a  party  where  he  has  failed  to 
exercise  ordinary  diligence  and  precaution  to  protect  himself. 

Bill  for  Injnnetion.— Appeal  from  the  Superior  Ck>urt  of  Cook 
County:  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  December 
16,  1897. 

Smith,  Gilbert  &  Kreidler,  attorneys  for  appellant, 
contended  that  while  the  agreement  of  the  defendant  below 
was  not  in  writing  there  was  a  performance  by  the  com- 
plainant which  takes  the  case  out  of  the  statute  of  frauds. 
He  entered  into  possession  of  the  premises,  paid  the  consid- 
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eration  in  the  manner  agreed  by  executing  notes  for  all  of 
the  deferred  payments  and  delivering  them  to  the  defend- 
ant, and  paid  the  taxes  on  the  premises  after  1894.  There 
was  a  part  performance  which  will  take  the  case  oat  of  the 
statute  of  frauds.  Thornton  v.  Heirs  of  Henry,  2  Scam.  218; 
Updike  V.  Armstrong,  8  Scam.  564;  Northrop  v.  Boone,  60 
111.  368;  Fitzsimmons  v.  Allen's  Adm.,  39  111.  440;  Warren 
V.  Warren,  105  111.  568. 

Young,  Makbel  &  Bradlef,  attorneys  for  appellee. 

In  a  preliminary  arrangement  bet\reen  land  owner  and 
railroad  company  for  grant  of  right  of  way,  one  of  the  con- 
ditions was  that  the  company  should  fill  up  a  certain  sluice. 
The  writing  made  to  evidence  the  agreement  omitted  the 
condition  relative  to  the  sluice;  it  was  held  upon  bill  to 
enforce  the  written  agreement,  that  no  evidence  could  be 
received  of  the  verbal  contract  for  the  filling  of  the  sluice. 
Purinton  v.  Northern  111.  R.  E.  Co.,  46  111.  297;  Smith  v. 
Price,  39  111.  28. 

In  a  bill  for  specific  performance  of  a  parol  agreement  of 
insurance  alleged  to  have  been  made  at  or  prior  to  the  exe- 
cution of  certain  papers  upon  the  subject,  modifying  the 
terms  of  the  contract  embraced  in  such  papers,  it  was  held 
that  proof  of  such  parol  agreemont  could  not  be  received. 
Winnesheik  Ins.  Co.  v.  Holzgrafe,  53  III.  516. 

Where  parties  reduce  their  contract  to  writing,  the  law 
presumes  that  the  whole  terms  and  conditions  of  the  agree- 
ment are  fully  incorporated  in  and  become  part  of  the  writ- 
ten instrument.  Conwell  v.  Springfield  &  N.  W.  R.  R.  Co., 
81  111.  232. 

Where  parties  have  deliberately  put  their  engagement  in 
writing,  in  such  terms  as  to  import  a  legal  obligation,  with- 
out any  uncertainty  as  to  object  or  extent  of  such  obligation, 
it  is  conclusively  presumed  that  the  whole  engagement  of 
the  parties,  and  the  extent  and  manner  of  their  undertaking, 
was  reduced  to  writing,  and  oral  testimony  of  a  previous 
colloquium  batween  the  parties,  or  of  conversations  or 
declarations,  at  the  time  when  it  was  completed,  or  after- 
ward, is  rejected.    Keegan  v.  Kinnaire,  12  IlL  App.  484. 
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Where  a  new  lease  is  made  supersedinop  an  old  lease,  and 
embracing  a  remnant  of  the  term  of  the  old  lease,  testimony 
can  not  be  received  of  an  oral  agreement  by  which  rights 
may  have  arisen  of  matters  connected  with  the  old  lease. 
Hoag  V.  Carpenter,  18  111.  App.  655. 

It  is  a  well  settled*  rale  of  law  that  all  oral  negotiations 
and  agreements  between  parties  which  precede  the  redaction 
of  their  contract  to  writing,  will  be  treated  as  merged  in 
the  writing,  and  that  where  a  writing  expresses  certain 
things  to  be  performed  by  one  party,  upon  a  consideration 
moving  from  the  other,  it  is  not  competent  to  prove  by  parol, 
that  some  other  thing  in  addition  to  those  stated  in  the 
writing,  was  also  and  before  or  at  the  time  of  the  making 
of  the  writing,  agreed  to  be  performed  npon  the  same  con- 
sideration.   Covel  V.  Benjamin,  35  111.  App.  297. 

Mr.  Justice  Windes  dkliverbd  the  opinion  of  the  Court. 

Appellant  filed  an  original  bill  in  the  Superior  Court 
against  appellee  January  26,  1897,  and  later  an  amendment 
thereto,  on  which  an  injunction  was  issued.  February  27, 
1S97,  appellee  answered  the  bill  as  amended.  March  17, 
1897,  upon  motion  of  appellant,  supported  by  affidavit,  leave 
was  granted  by  the  court  to  file  an  amended  bill  instanter, 
in  which  it  is  stated  that  this  amended  bill  is  in  lieu  of  all 
other  bills  and  amendments.  To  this  amended  bill  appellee 
interposed  a  demurrer  March  22,  1897,  and  on  the  same  day 
the  court  dissolved  the  injunction  theretofore  issued.  After- 
ward appellant,  by  leave  of  the  court,  filed  an  amendment 
to  said  amended  bill,  and  to  the  amended  bill  thus  amended 
the  court  sustained  the  demurrer  of  appellee^  and  dismissed 
it  for  want  of  equity. 

The  bill,  as  last  amended,  alleges  that  appellant  desired  in 
June,  1894,  to  buy  a  dwelling  house  and  lot  of  land;  that 
appellee  showed  appellant  certain  unimproved  real  estate  in 
Cook  county;  that  it  was  arranged  between  them  if  appellee 
would  erect  a  house  on  the  said  real  estate  of  the  character 
desired  by  appellant,  he  would  purchase  the  real  estate;  that 
an  agreement  in  writing — but  what  its  terms  and  conditions 
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were  is  not  alleged — was  entered  into  between  them  for  the 
purchase  of  said  real  estate,  and  appellant  paid  appellee  on 
said  purchase  $5,  and  when  the  said  agreement  was  signed, 
appellant  stated  that  '^  unless  an  agreement  satisfactory  to 
complainant  for  the  building  of  a  house  upon  said  lots  was 
arranged,  he  would  not  make  the  purchase; "  that  thereupon 
they  proceeded  to  arrange  the  details  of  the  agreement  for 
theerection  of  a  house  on  said  real  estate,  and  it  was  finally  ver- 
bally  agreed  that  appellee  should  erect  a  house  and  "  build" 
a  well  thereon,  according  to  certain  written  plans  and  speci- 
fications, agreed  upon  between  them;  that  the  price  of  the 
house  and  well,  which  was  agreed  on,  should  be  added  to 
that  of  the  real  estate;  that  appellant  should  make  certain 
payments  and  perform  certain  agreements,  and  appellee 
should  convey  said  premises  to  appellant. 

It  is  further  alleged  that  the  house  and  well  were  "  built " 
by  appellee.  The  said  last  mentioned  agreement  was  after- 
ward reduced  to  writing  and  signed  by  appellant  at  the 
request  of  appellee,  who  then  represented  to  appellant  that 
said  house  and  well  were  substantially  completed;  that 
appellant  paid  the  further  sum  of  $295;  the  previous  agree- 
ment, made  when  the  first  payment  of  $5  was  made,  was 
surrendered  by  appellant  to  appellee  at  the  time  of  signing 
the  latter  agreement  for  the  purchase  of  the  lot,  including 
the  house;  that  appellant  then  supposed  that  appellee  had 
performed  his  agreement  and  had  constructed  said  dwelling 
house  and  well  in  accordance  with  the  terms  and  conditions  of 
said  plans  and  specifications,  except  in  some  minor  and  unim- 
portant points  which  appellant  agreed  to  complete,  and  that 
thereupon  after  executing  said  last  mentioned  agreement 
and  certain  notes  evidencing  the  payments  therein  agreed 
to  be  made,  appellant  took  possession  of  said  house  and  prem- 
ises, and  that  after  he  took  such  possession  appellant  found 
that  said  house  and  well  were  not "  built "  in  accordance 
with  said  plans  and  specifications,  setting  out  divers  items 
in  that  regard,  including  lack  of  water  in  the  well,  leaking 
of  the  house  roof,  improper  application  of  paint  on  outside  of 
the  house,  by  which  it  had  fiaked  and  fallen  off,  unfit  mate- 
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rials  used  in  constraction  of  house,  inferior  workmanship, 
foundations  not  properly  put  in«  and  also  that  the  plaster- 
ing had  become  cracked  and  broken.  It  is  further  alleged 
that  said  defects  were  not  patent  and  open  to  observation 
at  the  time  appellant  executed  said  agreement  and  took  pos- 
session of  said  premises,  but  that  the  same,  on  account  of 
said  inferior  workmanship  and  materials,  have  developed 
since;  that  appellant  can  not  state  that  appellee  knew  of  said 
defects,  but  that  appellant  informed  appellee  of  said  defects; 
that  appellee  had  promised  repeatedly  to  remedy  the  same, 
and  did  certain  work  on  said  well  and  house,  but  failed  to 
remedy  the  defects;  that  appellee  finally  refused  to  do  any- 
thing further,  and  that  said  defects  still  remain,  by  means 
whereof  appellant  is  greatly  inconvenienced  and  damaged 
to  the  amount  of  a  number  of  hundreds  of  dollars. 

It  is  also  alleged  that  appellant,  relying  on  appellee's 
promises  to  remedy  said  defects,  continued  to  make  pay- 
ments of  said  notes  as  they  became  due  until  June,  1896, 
but  he  then  refused  to  make  further  payments  until  appel- 
lee should  remedy  said  defects;  that  appellee  demands  that 
appellant  should  pay  all  said  notes,  and  has  sued  appellant 
before  a  justice  of  the  peace  to  recover  on  the  notes  that 
have  matured. 

Appellant  asked  an  injunction  to  restrain  the  prosecution 
of  said  suit  on  said  matured  notes,  to  prevent  further  suits 
on  any  of  said  notes  and  on  the  covenants  of  said  agreement 
of  purchase  until  appellee  should  have  performed  said  ver- 
bal agreement  for  the  erection  of  said  house  and  the  "build- 
ing "  of  said  well,  or  until  he  should  have  made  a  proper 
deduction  to  appellant  from  said  notes,  and  to  restrain  appel- 
lee from  selling  or  disposing  of  said  notes,  or  said  written 
contract,  until  he  shall  have  complied  with  the  terms  thereof, 
and  also  for  general  relief. 

The  relief  sought  seems  to  be  based  upon  the  general  prop- 
osition that  it  would  be  a  fraud  to  allow  appellee  to  enforce 
the  payment  of  said  notes,  which  were  given  pursuant  to 
the  contract  of  purchase  of  said  real  estate,  without  first 
complying  with  his  verbal  agreement  to  construct  said 
house  and  welL 
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Appellant  claims  that  the  verbal  agreement  to  '^  build  "  the 
house  and  well  upon  the  lots  and  convey  the  same,  was 
within  the  statute  of  frauds,  and  he  can  make  no  defense  at 
law  to  the  notes.  This  is  true,  being  an  agreement  to  con- 
vey lands,  but  after  the  house  and  well  were  constructed, 
appellant,  as  he  claims,  believing  that  the  same  was  done  in 
accordance  with  the  plans  and  specifications,  made  the  agree- 
ment of  purchase  of  the  land,  which  was  reduced  to  writing 
and  signed  by  both  parties.  This  action  of  the  parties  was 
a  merger  of  all  former  verbal  negotiations  and  agree- 
ments between  them  leading  up  to  the  written  agreement 
of  purchase.  The  only  writing  which  had  theretofore  been 
executed,  was  surrendered  to  appellee  at  the  time  the  last 
written  agreement  was  made.  Smith  v.  Price,  39  111.  28; 
Conwell  V.  Springfield  &  N.  W.  R.  R.  Co.,  81  III.  232;  Ker- 
gan  V.  Elinnaire,  12  A  pp.  484;  Covel  v.  Benjamin,  35  App. 
297. 

The  law  in  this  regard  is  well  stated  in  the  Ganwell  case, 
supraj  in  which  the  court  said :  "  Where  parties  reduce  their 
contract  to  writing,  the  law  presumes  that  the  whole  terms 
and  conditions  of  the  agreement  are  fully  incorporated  in 
and  become  a  part  of  the  written  instrument." 

In  the  Covel  caMe^  supra,  the  court  stated:  ^'It  is  the 
well  settled  rule  of  law  that  all  oral  negotiations  and  agree- 
ments between  parties  which  precede  the  reduction  of 
their  contract  to  writing,  will  be  treated  as  merged  in  the 
writing." 

No  fraudulent  act  of  appellee  is  alleged,  nor  that  there 
was  any  mistake  save  that  the  defects  alleged  were  not 
patent  and  open  to  observation  at  the  time  the  written 
agreement  was  executed.  It  does  not  appear  they  could  not 
have  been  discovered  by  ordinary  care  in  the  inspection  of 
said  building  and  well.  In  the  absence  of  actual  fraud  on 
the  part  of  appellee,  in  order  that  appellant  should  be  pro- 
tected from  such  defects  he  mast  have  provided  against 
them  by  his  contract.  The  law  does  not  protect  him  when 
he  has  failed  to  exercise  ordinary  diligence  and  precaution 
to  protect  himself.  Fauntleroy  v.  Wilcox,  80  111.  477;  Bond 
V.  Ramsey,  89  Ul.  29;  Ladd  v.  Pigott,  114  111.  647. 
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Inasmuch  as  there  was  clearly  a  merger  of  all  previous 
verbal  agreements  in  the  written  contract,  it  is  unnecessary 
to  discuss  the  other  points  made  by  appellant  as  to  the  ver- 
bal contract  being  executed,  and  therefore  not  within  the 
statute,  part  performance  taking  the  verbal  contract  from 
within  the  statute,  and  multiplicity  of  suits. 

The  decree  of  the  trial  court  is  a£Srmed. 


Pennsylvania  Company  v.  Thomas  A.  Reidy. 
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1.  "Railsoado— Construction  of  Rules. — The  rule  of  a  railroad  com* 
pany  providing  that  *'  A  train  approaching  a  station  where  a  passenger 
train  is  receiving  or  discharging  passengers  must  be  stopped  before 
reaching  the  passenger  train,**  applies  to  places  used  by  such  railroad 
as  points  at  which  to  receive  and  discharge  passengers. 

2.  Samb  —  Duty  of  Persons  About  to  Cross  Tracks  to  Watch  for 
Trains, — In  a  suit  against  a  railroad  for  injuries  received  at  a  crossing, 
it  is  proper  to  instruct  the  jury  that  it  was  plaintiff's  duty,  before  crossing 
the  track,  to  exercise  ordinary  and  reasotiable  care  in  looking  out  for 
approaching  trains. 

8.  EvmsNCE — Plats  Admitted  in  Evidence  Should  be  Accurate. — In  a 
personal  injury  suit  against  a  railroad  company,  a  diagram  or  plat  pur- 
porting to  show  the  location  of  the  tracks,  a  platform  and  other  objects 
at  and  near  the  place  where  the  accident  occurred  was  admitted  in  evi- 
dence, although  shown  to  be  inaccurate  in  important  particulars.  Held, 
on  appeal,  that  this  action  of  the  trial  court  was  error. 

4.  NEOUaKMCE — A  Question  of  Fact  for  the  Jury, --It  is  not  proper 
for  a  trial  court,  in  submitting  a  case  to  a  jury,  to  instruct  that  certain 
facts  show  negligence;  it  should  allow  the  jury  to  determine  from  the 
facts  in  evidence  whether  or  not  there  was  negligence;  and  an  instruc- 
tion that  certain  facts  constitute  gross  negligence  is  erroneous. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County ;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  March  8,  1>  97.  Rehearing  allowed,  and  cause  reheard  at 
the  March  term,  1897.  Reversed  and  remanded.  Opinion  filed  October 
21, 1897. 

Geoboe  Willard,  attorney  for  appellant. 


Seth  F.  Cbews,  attorney  for  appellee. 
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Mr.  Justigb  Windes.  deuyebed  the  opinion  of  the  Couet 
ON  Keheabing. 

This  case  was  heard  and  decided,  the  opinion  being  filed 
March  8,  1897,  and  a  rehearing  granted  March  29,  1S97. 
The  case  was  again  submitted  and  has  been  considered  at 
the  present  term  upon  the  original  briefs,  also  petition  for 
rehearing  and  answer  thereto. 

After  a  careful  deliberation  on  the  questions  of  negligence 
of  appellant  and  contributory  negligence  and  care  of  appel- 
lee, presented  by  the  record  and  briefs  of  counsel,  the  court 
deems  it  unnecessary,  inasmuch  as  there  may  be  another 
trial  of  the  case,  to  say  more,  than  that  upon  this  record 
they  are  questions  of  fact  which  should  be  submitted  to  the 

jury- 

Appellant  complains  that  the  trial  court  erred  in  admit- 
ting in  evidence  a  certain  plat  offered  by  appellee,  which 
purports  on  its  face  to  show  the  location  and  surroundings 
of  the  place  where  the  injury  to  appellee  complained  of 
occurred.  It  is  not  claimed  by  appellee  that  this  plat  is  any 
more  than  a  reasonably  correct  representation  of  the  loca- 
tion where  the  injury  occurred.  He  admits,  or  it  is  shown 
by  the  evidence,  that  it  was  not  drawn  to  a  scale;  that  it 
contains  at  least  two  tracks  which  were  not  upon  the  ground 
at  the  time  of  the  accident,  and  that  the  plat  purports  to 
show  bv  a  dotted  line  in  red  ink  and  the  endorsement  "  E.'s 
steps,"  the  course  taken  by  appellee  immediately  preceding 
the  time  he  was  struck  by  appellant's  engine.  The  plat 
gives  no  distances,  but  purports  to  show  the  location  of  two 
trains,  one  being  appellant's  train,  which  the  evidence  shows 
was  going  from  fifteen  to  thirty  miles  per  hour,  also  a  plat- 
foum  which  the  plat  Indicates  as  touching  certain  railroad 
tracks,  whereas  the  evidence  shows  this  platform  was  from 
four  or  five  inches  to  two  feet  from  the  railroad  track;  also 
gates  located  to  the  east  of  the  scene  of  the  accident,  but 
what  distance  from  the  tracks,  platform  or  moving  train 
does  not  appear.  It  does  not  appear  who  made  the  plat. 
The  only  witness  who  testified  about  distances  between  ob-^ 
jects  shown  on  the  plat,  said  he  did  not  know  the  distances 
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between  objects  on  the  plat,  and  on  cross-examination  says 
the  plat  is  not  correct.  Counsel  for  appellant  objected  to 
the  introduction  of  this  plat,  and  persisted  in  the  objection 
after  the  various  efforts  of  counsel  for  appellee  to  obviate 
the  objections,  but  the  court  overruled  it,  to  which  ruling 
there  was  an  exception. 

The  evidence  shows  that  it  was  of  the  highest  importance 
to  a  proper  understanding  by  the  jury  of  the  facts  immedi- 
ately preceding  and  attending  the  accident,  that  they  should 
have  accurate  information  as  to  the  relative  location  and 
distances  between  the  railroad  tracks,  platform,  gates,  as 
well  as  of  the  course  taken  by  appellee  just  before  his  injury 
and  the  place  where  he  was  injured.  This  information  can 
not  be  gleaned  from  the  plat,  but,  on  the  contrary,  it  was 
calculated  to  mislead  the  jury  as  to  all  these  points,  by 
reason  of  the  fact  that  no  distances  are  given,  no  scale  is 
pretended  to  have  been  used,  and  yet  the  plat  locates  dif- 
f  irent  fixed  objects  and  a  rapidly  moving  train,  indicating 
their  relative  positions. 

It  was  clearly  error  for  the  court  to  admit  the  plat  in 
evidence. 

It  is  claimed  to  be  error  that  the  trial  court  admitted  in 
evidence  a  rule  of  appellant  that  '^  A  train  approaching  a 
station  where  a  passenger  train  is  receiving  or  discharging 
passengers,  must  be  stopped  before  reaching  the  passenger 
train,"  because  not  applicable  to  the  circumstances  of  this 
case.  We  think  this  was  not  error,  because  two  witnesses 
had  testified  that  the  place  in  question  was  used  by  appel- 
lant as  a  station  or  point  to  receive  and  discharge  passen- 
gers. The  rule  was  also  admissible  under  the  general 
charge  of  negligence  made  in  the  first  count  of  the  declar 
ration,  in  connection  with  the  evidence  of  the  witnesses 
referred  to.  Appellant's  engineer  must  be  charged  with  a 
knowledge  of  its  rules,  and  the  fact,  if  it  was  a  fact,  as  tes- 
tified by  two  witnesses,  that  appellant  stopjied  its  trains  at 
and  used  this  platform  for  receiving  and  discharging  pas- 
sengers, and  that,  as  shown  by  the  evidence,  Thirty-first 
street  was  a  public  street  in  the  city,  frequented  by  large 
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numbers  of  persons  at  this  crossing.  Lake  S.  &  M.  S.  E.  B. 
Co.  V.  Bodemer,  139  111.  596. 

There  was  no  error  in  the  modification  of  appellant's 
fifteenth  instruction,  so  that  it  told  the  jury  it  was  plaintiff's 
duty  before  crossing  appellant's  track  to  **  exercise  ordinary 
and  reasonable  care  in  looking  out  for  approaching  trains." 

Appellant's  eleventh  instruction  was  properly  refused,  in 
that  it  took  from  the  jury  the  consideration  of  what  weight 
should  be  given  certain  evidence. 

Appellant's  counsel  in  his  argument  makes  no  complaint 
of  appellee's  first  instruction,  although  he  assigns  it  as  error. 
We  refer  to  it  that  it  may  not  be  given  on  another  triaL 
This  instruction  tells  the  jury  that  certain  facts  constitute 
gross  negligence.  It  is  not  permissible  for  the  trial  court, 
in  submitting  a  case  to  the  jury,  to  instruct  that  certain 
facts  are  negligence,  but  to  leave  the  jury  to  determine  from 
the  facts  in  evidence  whether  or  not  there  was  negligence- 
Chicago  &  E.  I.  R.  R.  Co.  V.  O'Connor,  119  111.  597;  Chicago 
&  I.  R.  R.  Co.  V.  Lane,  130  111.  122  and  cases. 

For  the  errors  indicated  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded. 


Joseph  Salomon^  Adm'r^  v.  Jesse  Holdom^  Adm'r. 

1.  Contempt  op  CouBT—Duty  of  Court  Before  Commitment  is 
Ordered. — ^The  courts  should  always  jealously  guard  the  liberties  of  the 
citizen  and  should  shrink  from  depriving  any  one  of  his  freedom  on 
account  of  a  contempt,  until  he  has  been  given  every  reasonable  oppor- 
tunity of  complying  with  the  law  certainly  and  definitely  prescribed  and 
made  known  to  him  by  the  orders  or  directions  of  the  court. 

2.  Same — An  Order  of  Commitment  for,  Held  Void  for  Uncertainty. — 
An  administrator  was  ordered  to  settle  his  accounts  by  a  certain  day,  and 
having  failed  to  do  so,  he  was  directed  to  be  imprisoned  for  contempt 
"  until  he  shall  have  complied  with  said  order  or  until  discharged  b}'  due 
process  of  law.''  Held,  that  as  it  was  impossible  for  said  order  to  be 
complied  with,  the  time'  having  expired,  the  imprisonment  misfiit  be 
continued  indefinitely,  and  that  the  order  of  commitment  was  therefore 
void  for  uncertainty. 
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8.  Same— ^n  Order  of  Commitment  for.  Held  Not  Justified  by  the 
Facts. — An  administrator  was  ordered  to  settle  his  account  by  a  certain 
'  day,  and  having  failed  to  do  so  he  was  ruled  to  show  cause  why  he 
should  not  be  attached  for  contempt,  and  in  response  to  said  rule  he  filed 
a  report  showing  receipts  and  disbursements  and  balance  on  hand,  but 
did  not  pay  over  the  balance  to  the  person  entitled  thereto.  On  the 
same  day,  but  whether  before  or  after  the  filing  of  said  report  the  record 
did  not  show,  the  court  ordered  him  imprisoned  for  contempt.  Held, 
that  the  order  of  commitment  was  not  legally  justified  by  the  facts 
shown  by  the  record,  and  that  it  was  prematurely  entered  in  that  the 
court  should  have  first  ascertained  the  balance  due,  and  ordered  its  pay- 
ment within  a  reasonable  time. 

4.  Administration  of  Estate—^h  Order  on  an  Administrator  to 
*'  Settle  his  Final  Account  ^  Construed.— An  order  on  an  administrator 
to ''settle  his  final  account"  should  be  construed  in  the  light  of  the 
statutory  provisions  with  regard  to  such  settlements,  and  to  be  held  to 
mean  that  the  administrator  file  or  present  his  account  in  court  so  that 
it  can  be  considered  and  adjusted  by  the  court,  and  when  its  items  have 
been  paesod  upon  by  the  court  and  the  balance  determined  that  he  then, 
and  not  until  then,  if  the  court  shall  so  order,  pay  over  such  balance 
pursuant  to  the  order  of  the  court. 

5.  QAXK—Paymsnta  by  AdministrcUora  to  Collect,— An  undertaker's 
bill  and  a  bill  of  a  physician  for  treatment  of  a  deceased  person  during 
bis  last  illness,  should  not  be  paid  by  an  administrator  to  collect,  but  if 
paid  and  shown  to  be  just  and  reasonable,  the  court  may  allow  them 
and  give  the  administrator  proper  credit 

Contempt  Proeeedings.— Error  to  the  Probate  Court  of  Cook  County; 
the  Hon.  C.  C.  Kohlsaat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.    Reversed.    Opinion  filed  December  28,  1897. 

S.  P.  Shops  and  David  J.  Baker,  attorneys  for  plaintiff 
in  error. 

Richard  Pbendebgast  and  Jesse  Holdom,  attorneys  for 
defendant  in  error. 

Mr.  Justiob  Windbs  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  Salomon,  was  appointed  administrator 
de  honis  non  to  collect  of  the  estate  of  George  Wincox,  de- 
ceased, by  the  Probate  Court  of  Cook  County,  December  1, 
1894,  and  qualified  as  such  and  received  his  letters  the  same 
day.     February  11,  18y7,  said  Probate   Court  appointed 
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defendant  in  error,  Holdom,  administrator  proper  of  said 
estate,  who  on  the  same  day  qualified  and  received  his  letters 
as  such  administrator.  Also  on  the  same  day  said  court 
further  ordered  that  Joseph  Salomon,  administrator  to  col- 
lect, ''settle  his  final  account  with  said  estate  within  ten 
<lays  from  this  date."  February  25,  1897,  an  order  was 
entered  extending  the  time  five  days  in  which  to  settle  the 
final  account  of  the  administrator  to  collect. 

March  3,  1897,  on  notice  to  said  Salomon,  and  he  being 
present  in  court,  said  court  ordered  that  a  rule  be  entered 
"  on  said  administrator  to  collect  requiring  him  to  appear 
before  the  court  on  the  4th  day  of  March,  1897,  at  2:30  p.  m., 
to  show  cause  why  he  should  not  be  attached  for  contempt 
of  court  in  failing  to  comply  with  the  order  of  February  11, 
1897,  requiring  him  to  settle  his  final  account,  and  which 
order  was  by  an  order  of  this  court  entered  on  the  25th  of 
February,  extended  five  days." 

March  4,  1897,  said  Salomon  filed  his  account  as  adminis- 
trator to  collect,  and  also  his  answer  to  the  rule  to  show 
cause,  stating  that  said  Salomon  shows  to  the  court  '^  that 
in  obedience  to  the  rule  entered  herein  to  show  cause,  etc., 
he  has  filed  his  account  and  asks  that  it  be  approved.  And 
further  informs  the  court  that  the  filing  of  the  same  has 
heretofore  been  delayed  by  reason  of  his  counsel's  inability 
to  prepare  the  same  by  reason  of  other  engagements,  and 
prays  that  said  rule  may  be  discharged." 

Said  account  is  sworn  to  be  true  and  perfect  by  said  Salo- 
mon, and  shows,  among  other  things,  that  he  had  received 
$29,857.02  assets  of  said  estate,  and  had  paid  out  $5,030.65, 
including  $1,000  to  the  administrator  and  $1,750  attorney's 
fees,  the  last  item  "  subject  to  the  court's  order,"  also  funeral 
expenses  and  bill  of  physician  to  deceased  in  last  illness. 

Also  on  March  4,  1897,  said  Probate  Court  entered  the 
following  order,  viz.:  "  This  day  came  Joseph  Salomon, 
administrator  to  collect  of  the  estate  of  George  Wincox,  de- 
ceased, in  answer  to  a  rule  issued  herein  on  him  on  the  3d 
day  of  March,  A.  D.  1897,  requiring  him  to  be  and  appear 
before  this  court  on  the  4th  day  of  March,  A.  D.  1897,  at 
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2:30  o'clock  f.  m.,  then  and  there  to  show  cause,  if  any  he 
has,  or  can  show,  why  he  should  not  be  attached  for  con- 
tempt of  this  court  for  failure  to  comply  with  the  order  of 
this  court  entered  herein  on  the  11th  day  of  February,  A.  D. 
1897,  requiring  him  to  settle  his  final  account  with  said  estate, 
and  which  order  was,  by  order  of  this  court  entered  herein 
on  the  25th  day  of  February,  A.  D.  1897,  extended  for  five 
days.  And  also  came  Jesse  Holdom,  administrator  proper 
of  the  estate  of  said  George  Wincox,  deceased,  and  also  came 
Annie  M.  Smith  and  Sadie  Applegren,  heirs  at  law  of  said 
George  Wincox,  deceased,  by  Bulkley,  Gray  &  More,  their 
attorneys.  And  this  cause  coming  on  to  be  heard  on  said 
rule,  and  said  administrator  to  collect  failing  to  show  cause 
why  he  should  not  be  attached  for  contempt  of  this  court 
for  failure  to  comply  with  the  order  of  this  court  entered 
herein  on  the  11th  day  of  February,  A.  D.  1897,  requiring 
him  to  settle  his  final  account  with  said  estate,  and  which 
order  was,  by  order  of  this  court  entered  herein  on  the  25th 
dfi^y  of  February,  A.  D.  1897,  extended  for  five  days. 

^^  It  is  ordered  that  said  Joseph  Salomon,  as  administrator 
to  collect  of  said  estate  be,  and  he  is  hereby  adjudged  guilty 
of  contempt  of  this  court.  And  it  is  further  ordered  that 
the  said  Joseph  Salomon  be  attached,  and  that  a  writ  of 
attachment  be  issued  under  the  authority  and  seal  of  this 
court,  directed  to  the  sheriff  of  Cook  county,  Illinois,  com- 
manding him  to  arrest  the  said  Joseph  Salomon,  administra- 
tor to  collect  as  aforesaid,  and  bring  him  before  this  court 
forthwith  to  show  cause,  if  any  he  has  or  can  show,  why  he 
should  not  be  punished  for  contempt  of  this  court  for  failing 
and  refusing  to  comply  with  the  said  order  of  this  court, 
entered  herein  on  the  said  16th  day  of  February,  A,  D.  1897. 

"  And  thereupon  afterward  this  day  came  the  said  Joseph 
Salomon  in  custody  of  the  sheriff  of  Cook  county,  Illinois, 
under  said  writ  of  attachment,  and  showing  no  cause  to  the 
contrary,  it  is  ordered  by  the  court  that  he  be  committed  to 
the  common  jail  of  Cook  county,  Illinois,  there  to  remain 
until  he  shall  have  complied  with  said  order  of  this 
court  entered  herein  on  said  11th  day  of  February,  A.  D. 
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1S97,  or  until  discharged  by  dae  process  of  law,  and  that  a 
warrant  for  that  purpose  issue;  and  the  sheriff  of  this  county 
is  directed  to  take  him  into  custody  forthwith/' 

An  appeal  was  prayed  and  allowed  from  this  order  on 
said  Salomon  giving  bond. 

March  10, 1897,  objections  to  said  account  of  said  Salomon 
were  filed  in  said  Probate  Court,  and  the  court  ordered  that 
said  account  and  objections  be  set  for  hearing  March  IS, 
1897,  at  10:30  a.  m.  March  16,  1897,  so  much  of  said  order 
of  March  4th  as  allowed  an  appeal  therefrom  was  vacated 
and  set  aside,  and  on  March  18,  1897,  the  hearing  on  said 
objections  to  said  account  was  continued,  because  it  ap- 
peared to  said  Probate  Court  that  said  Salomon  was 
detained  by  process  of  law  and  could  not  therefore  be  pres- 
ent in  court. 

Divers  errors  are  assigned  by  plaintiff  in  error,  the  sub- 
stance of  which  are,  that  said  order  of  commitment  is 
uncertain,  indefinite  and  incapable  of  being  performed;  that 
there  was  no  act  or  thing  done  by  said  Salomon  which 
could  be  construed  as  a  contempt;  that  no  hearing  or  oppor- 
tunity for  a  hearing  was  granted  to  said  Salomon  before 
said  ordetr  of  commitment  was  entered,  and  that  the  Probate 
Court  had  no  jurisdiction  to  enter  said  order  of  March  4, 
1897.  In  the  view  this  court  has  taken  of  this  case,  it  seems 
unnecessary  to  consider  whether  or  not  the  Probate  Court 
had  jurisdiction,  or  whether  said  Salomon  was  accorded  the 
hearing  which  the  law  demands  should  be  given  every  per- 
son charged  with  contempt  before  he  should  be  punished. 
Conceding  that  there  was  jurisdiction,  on  which  we  express 
no  opinion,  and  that  said  Salomon  was  accorded  such  a 
hearing  as  he  was  legally  entitled  to  have,  which  we  are 
inclined  to  think,  under  the  proceedings  shown  by  the  rec^' 
ord,  was  not  given  him,  still,  was  said  order  of  commitment 
justified  ? 

The  courts  should  always  jealously  guard  the  liberties  of 
the  citizen,  and  should  shrink  from  depriving  any  one  of  his 
freedom  until  he  has  been  given  every  reasonable  oppor- 
tunity of  complying  with  the  law  certainly  and  definitely 
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prescribed  and  made  known  to  him  by  the  orders  or  direc- 
tions of  the  court. 

The  Supreme  Court,  on  an  application  for  a  writ  of  habeas 
corpus,  in  People  v.  Pirfenbrink,  96  111.  68,  where  the  relator, 
on  a  proceeding  for  contempt  for  failure  to  comply  with  the 
orders  of  the  court,  was  adjud/s^ed  to  stand  committed  to 
the  county  jail  until  the  further  order  of  the  court,  held  the 
order  to  be  void  for  uncertainty,  and  discharged  relator. 
The  court  said  :  '^  All  judgments  must  be  specific  and  cer- 
tain. They  must  determine  the  rights  covered  or  the 
penalties  imposed.  They  must  be  such  as  the  defendant 
may  readily  understand  and  be  capable  of  performing." 

The  order  of  February  11,  1897,  directed  Salomon  to 
^'settle  his  final  account  with  said  estate  within  ten  days 
from  this  date."  Later  this  time  was  extended  five  days. 
The  order  of  commitment  directs  Salomon  to  be  imprisoned 
until  he  shall  have  complied  with  said  order  of  February 
lith,  or  until  discharged  by  due  process  of  law. 

The  time  prescribed  by  the  order  of  February  11th,  within 
which  he  was  directed  to  settle  his  account,  had  expired^ 
and  also  the  five  days'  extension  thereof.  It  was  an  impos- 
sibility, then,  on  March  4th,  for  Salomon  to  obey  the  order, 
because  the  time  had  already  expired,  and  his  imprison- 
ment might,  under  the  words  of  the  order,  be  forever,  or 
until  discharged  by  due  process  of  law.  If  it  be  said  he 
might  be  released  under  the  other  clause  of  the  order  "  by 
due  process  of  law,"  that,  too,  is  uncertain. 

In  King  v.  James,  5  £arn.  &  Alderson,  894,  it  was  held 
that  a  commitment,  ^^  until  he  should  be  discharged  by  due 
course  of  law,"  was  bad,  because  it  was  not  for  a  time  cer. 
tain.  This  case  is  cited  with  approval  in  96  111.,  mpra^ 
where  the  court  held  that  a  commitment  until  the  further 
order  of  court,  was  void. 

But  it  is  unnecessary  to  base  our  decision  on  this  uncer- 
tainty of  the  order  in  its  wording,  and  the  impossibility  of 
performance  by  Salomon. 

Salomon  was  ordered  to  settle  his  final  account.  Bouvier 
defines  settle,  "  to  adjust  or  ascertain;  to  pay,"  and  says, 
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"  two  contracting  parties  are  said  to  settle  an  account  when 
they  ascertain  what  is  justly  due  by  one  to  the  other;  when 
one  pays  the  balance  or  debt  due  by  him,  he  is  said  to  settle 
such  debt  or  balance." 

Webster's  International  Dictionary  defines  settle,  "to 
adjust,  as  accounts;  to  liquidate;  to  adjust  differences  or  ac- 
counts; to  balance;  as  to  settle  an  account."  The  Century 
Dictionary  defines  settle  in  practically  the  same  way. 
Moreover,  an  examination  of  the  statutory  provisions  with 
regard  to  settlements,  both  by  administrators  to  collect  and 
administrators  proper,  shows  that  it  is  intended  that  when 
they  are  ordered  to  make  settlement  of  their  accounts,  they 
should  file  with  the  court  a  statement  of  their  receipts  and 
disbursements;  that  this  statement  is  to  be  examined  by  the 
court,  and  the  balance  due  ascertained,  which  balance  is  to 
be  paid  over  to  the  proper  parties  upon  the  order  of  the 
court  to  that  effect,  after  demand  made — in  the  case  of 
administrators  to  collect  "when  legal  demand  is  made  there- 
for," and  in  case  of  administrators  proper  "  within  thirty 
days  after  demand  made."  Rev.  St.,  Ch.  3,  Sees.  17, 112  and 
114. 

Thus  it  would  seem  clear,  using  the  word  settle  as  above 
defined  and  used,  and  we  think  that  is  the  usual  or  ordi- 
narily accepted  meaning  when  applied  to  an  account,  the 
order  of  February  11,  1897,  must  mean  that  Salomon  should 
file  or  present  his  account  in  court,  so  that  it  could  be  con- 
sidered and  adjusted  by  the  court,  and  after  a  hearing,  and 
when  its  items,  whether  of  debit  or  credit,  had  been  passed 
upon  by  the  court,  and  the  balance  due  from  him  as  admin- 
istrator to  collect  had  been  determined,  that  he  should  then, 
and  not  until  then,  if  the  court  should  thereafter  order,  pay 
over,  pursuant  to  such  order  of  the  court,  such  balance. 
How  was  it  possible  for  Salomon  alone  to  adjust  his  account 
without  a  hearing  and  consideration  of  its  items  by  the 
court  ?  How  could  he,  without  the  assistance  of  the  court, 
ascertain  what  was  justly  due  from  him?  How  could  he 
alone  fix  the  balance  he  should  pay  over  to  the  administra- 
tor proper  ? 
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He  was  an  admhiistrator  to  collect.  The  statute,  Bev. 
Stat,  of  III.,  Oh.  3,  Sec.  15,  says,  he  shall  collect  the  goods, 
chattels  and  debts  of  deceased  at  snch  reasonable  and  neces- 
sary expense  as  shall  be  allowed  by  the  court,  and  for  his 
trouble  incurred  the  court  may  allow  such  commission, 
not  to  exceed  six  per  cent  on  the  amount  of  the  personal 
estate,  as  said  court  may  deem  just  and  reasonable. 

Section  17  makes  it  his  duty  to  deliver  on  demand  to  the 
administrator  proper  all  property  and  money  in  his  hands, 
save  such  commission  as  he  may  be  allowed  by  the  court. 

It  seems  plain  that  the  law  contemplates  that  the  court 
should  pass  upon  any  expense  which  he  may,  as  adminis- 
trator to  collect,  incur,  as  also  the  commission,  if  any,  to 
which  he  may  be  entitled. 

The  record  is  devoid  of  anvthin<?  showinsj:  that  the  Pro- 
bate  Court  had  passed  upon  the  items  of  Salomon's  account, 
filed  in  court  in  answer  to  the  rule  upon  him  to  show 
cause,  or  that  any  demand  was  made  upon  him.  This  ac- 
count has  an  item  of  $1,000  credited  to  the  administrator, 
probably  for  commissions.  There  also  are  other  items  of 
expenditure,  such  as  undertaker's  bill  and  for  physician  in 
deceased's  last  illness,  which,  while  they  may  not  be  proper 
payments  to  be  made  by  an  administrator  to  collect,  were 
within  the  power  of  the  court  to  allow  and  credit  to  him  if 
just  and  reasonable,  or  reject  if  improper.  However,  if  it  be 
said  that  the  order  of  February  11th  meant  that  Salomon 
should  file  his  account,  and  because  he  failed  the  court  held 
that  he  was  in  contempt  for  a  failure  to  obey  the  order  of 
the  court,  that  was  done.  He  filed  the  account,  as  his 
answer  states,  in  obedience  to  the  rule  to  show  cause,  on  the 
same  day  the  order  of  commitment  was  entered,  and  tells 
why  he  had  not  filed  it  sooner.  If  in  fact  the  account  and 
answer  of  Salomon  were  not  filed  before  the  order  of  com- 
mitment was  made,  then  the  record  should  so  show^  which 
it  does  not. 

According  to  Salomon's  own  showing,  after  allowing  him 
all  his  claims  of  credits,  he  has  in  his  possession,  as  adminis- 
trator to  collect  of  said  estate,  nearly  $25,000  of  assets,  which 
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be  has  no  just  right  to  retain.  He  certainly  should  have 
shown  some  more  willingness  to  do  his  duty  as  an  officer  of 
the  Probate  Court  than  is  manifested  by  this  record,  and 
were  it  not  that  the  proceedings  disclosed  fail  to  conform 
to  the  requirements  of  the  law  in  esseotial  particulars  neces- 
sary to  be  observed  in  order  to  a  proper  protection  of  the 
liberty  of  the  citizen,  and  a  careful,  conservative  and  orderly 
procedure  of  the  courts  in  punishments  for  contempt,  we 
would  be  disposed  to  affirm  the  action  of  the  Probate  Court. 
Bat  we  are  of  opinion  that  said  order  of  commitment  was 
not  legally  justified  under  the  facts  shown  by  this  record; 
that  it  was  prematurely  entered,  in  that  the  court  should 
have  first  ascertained  the  balance  due  from  said  Salomon  and 
ordered  him  to  pay  the  same  within  a  reasonable  time,  and 
even  if  Salomon  was  in  contempt  of  the  court  up  to  the 
time  of  the  entry  of  said  order,  the  filing  of  his  answer  and 
account,  at  that  time,  was  a  substantial  compliance  with  the 
order,  and  it  should  not  have  been  entered. 

The  order  of  said  Probate  Court  of  March  4,  1897,  is 
reversed. 


Henry  Walthers  v.  Chicago  &  Northwestern  Railway 

Company. 

1.  Railroads — Duty  to  Persons  Attempting  to  Mount  Moving  Trains 
at  Other  Places  than  Platform, — A  railroad  company  which  has  pro- 
vided a  reasonably  safe  platform  near  its  depot,  from  wliich  persons 
desiring  to  board  its  trains  may  do  so  safely  and  conveniently,  has  dis- 
charged its  full  duty  in  that  regard,  and  is  not  bound  to  provide  plat- 
forms at  other  points  for  the  accommodation  of  persons  who  may  attempt 
to  board  its  trains  while  in  motion,  or  to  keep  its  right  of  way  clear  from 
cinders  or  other  obstructions  which  may  cause  injury  to*such  persons. 

2.  Saice — Attempting  to  Mount  a  Moving  Train,  Negligence, — 
Attempting  to  mount  a  moving  train  without  the  advice  or  consent  of 
the  railroad's  agents,  is  negligence  which  will  bar  a  recovery  for 
injuries  received  in  so  doing. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior CJourt  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  AfiOrmed. 
Opinion  filed  December  23, 1897. 
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DouTHABT  &  Garvy,  attomeys  for  appellant. 

It  is  negligence  to  make  any  erection  so  near  the  track 
that  the  slightest  indiscretion  on  the  part  of  the  trainmen 
may  pnt  them  in  danger.  Chicago  B.  &  Q.  E.  E.  Co.  v. 
Gregory,  58  III.  272;  Eockford,  Eock  Island  &  St.  L.  E.  E.  v, 
Hillmer,  72  111.  235;  Dimick  v.  Chicago  &  N.  W.  Ey.  Co., 
80  111.  338 ;  Chicago,  B.  &  Q.  E.  E.  Co.  v.  Lee,  87  111.  454. 

It  is  for  the  jury  to  say  what  obstructions  are  unlawful. 
Herring  v.  Woodhull,  29  111.  95. 

The  obligation  of  care  on  the  part  of  a  railroad  company, 
extends  to  all  the  accessories  of  its  business,  among  which 
are  stations,  tracks  and  depots.  These  must  be  constructed 
and  arranged,  and  maintained  with  care,  properly  lighted 
when  dark,  and  otherwise  made  safe  and  convenient  for 
persons  lawfully  entering  thereon  for  the  transaction  of 
business.  But  in  these  as  in  other  matters  the  company  is 
only  bound  to  use  ordinary  care  except  in  favor  of  passen- 
gers. Toledo,  Wabash  &  Western  E.  E.  v.  Grush,  67  111. 
262. 

It  is  negligence  not  to  remove  ice  from  the  track,  Flynn 
V.  Wabash,  St.  L.  &  P.  E.  E.  Co.,  18  111.  App.  235. 

It  is  negligence  for  a  company  to  construct  a  building  too 
near  the  track.  111.  C.  E.  E.  v.  Welch,  52  111.  183;  Chicago, 
B.  &  Q.  E.  E.  V.  Gregory,  58  111.  272. 

It  is  negligence  to  have  a  telegraph  pole  witlyn  nineteen 
inches  of  the  body  of  a  car.  Chicago  &  Iowa  E.  E.  Co.  v. 
Eussell,  91  111.  298. 

It  is  gross  negligence  to  have  a  structure  so  near  a  track 
that  cars  touch  it  in  passing.  111.  &  St.  Louis  E.  E.  Co. 
V.  Whalen,  19  111.  App.  116. 

It  is  the  duty  of  a  railway  company  before  departure  of 
its  trains  from  a  station,  to  clear  the  way  by  the  removal  of 
freight  trains  so  that  passengers  can  approach  the  passenger 
train  with  safety.  Chicago  &  N.  W.  Ey.  Co.  v.  Coss,  73 
111.  394. 

A  railroad  company  is  liable  where  passengers  fall  from 
an  unguarded  end  of  a  station  platform.  Jarvis  v.  Brook- 
lyn EL  E.  Co.  (K  Y.),  30  N.  E.  1150;  Pennsylvania  Co.  v. 
Marion,  23  N.  E.  973  (Ind.) 
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A  railroad  company  is  bound  to  keep  in  safe  condition  for 
its  passengers  all  that  part  of  its  station  and  platforms  and 
tracks  where  passengers  are  expressly  or  impliedly  invited 
to  go.  Keefe  v.  Boston  &  A.  E.  K.  Co.  (Mass.),  7  N.  E. 
Rep.  878. 

"  It  is  the  duty  of  every  railroad  company  to  provide  a 
reasonably  safe  way  of  reaching  and  departing  from  their  cars 
at  all  usual  stations. "  Wabash,  St.  L.  &  P.  R.  R.  v.  Rector^ 
104  III.  296;  Chicago  &  A.  R.  R.  Co.  v.  Byrum,  153  IlL  134. 

''  It  is  the  duty  of  a  railroad  company  to  provide  safe 
platforms  at  depots  and  regular  stopping  places  so  that  pas- 
sengers can  get  on  its  trains  with  safety  to  their  persons." 
Chicago  &  N.  W.  Ry.  Co.  v.  Scates,  90  lU.  693. 

One  who  attempts  to  board  a  train  moving  from  three  to 
four  miles  an  hour  is  not  guilty  of  negligence  ^per  «<?.  Distler 
V.  Long  Island  R.  R.  Co.,  45  N.  E.  Rep.  937. 

\t  is  not  negligence  j9^«^  for  a  person  to  get  off  a  train  in 
motion.    Chicago  &  Alton  R.  R.  v.  Byrum,  153  IlL  131. 

A.  W.  PuLVBB,  attorney  for  appellee;  E.  E.  Osbobn  and 
Lloyd  W.  Bowebs,  of  counsel. 

Whether  or  not  a  passenger  alighting  from  or  getting  on. 
a  moving  train  w^as  guilty  of  such  contributory  negligence 
as  would  bar  a  recovery  is  a  question  of  fact  to  be  deter- 
mined by  the  jury  under  all  the  attendant  and  surrounding 
circumstances.  Chicago  &  A.  R.  R.  Co.  v.  Byrum,  48  III. 
App.  41,  affirmed  in  153  III.  137;  Chicago  ife  A.  R.  R.  Co. 
V.  Bonifield,  104  IlL  223;  lU.  Cent.  R.  R.  v.  Haskins,  115  III. 
300;  Chicago  &  E.  I.  R.  R.  v.  O'Connor,  119  III.  586;  Lake 
Shore  &  M.  S.  R.  R.  v.  Brown,  123  III.  162. 

Where  a  passenger  gets  upon  a  moving  train  the  question 
of  defendant's  negligence  and  plaintiff's  freedom  from  con- 
tributory negligence  are  questions  of  fact  and  should  be 
submitted  to  the  jury.  Distler  v.  Long  Island  Ry.Co.  (N.  Y.), 
46  N.  E.  Rep.  937. 

An  attempt  to  leave  a  moving  train  is  not  negligence />^ 
86.  Louisville  &  Nash.  Ry.  Co.  v.  Crunk  (Ind.),  21  if.  E. 
Rep.  81. 
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The  court  properly  instructed  the  jury  for  the  defendant, 
because  all  the  evidence  introduced  by  the  plaintiff  showed 
that  his  injury  was  caused  by  his  own  gross  negligence. 
Chicago  &  N.  W.  Ry.  Co.  v.  Scates,  90  111.  586;  Cicero  &  P. 
St.  Ry.  Co.  V.  Meixner,  160  111.  324;  Spannagle  v.  Chicago 
&  A.  R.  R.  Co.,  31  111.  App.  460;  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Koehler,  47  111.  App.  147;  Ohio  &  M.  Ry.  Co.  v. 
AUender,  47  111.  App.  484;  Ward  v.  Chicago  &  N.  W.  Ry. 
Co.,  165  111.  462;  Missouri  P.  R.  R.  Co.  v.  Texas  &  P.  R.  Co., 
86  Fed.  Rep.  879;  Hutchinson  on  Carriers,  Sec.  641;  Thomp- 
son'sCarriers  of  Passengers,  p.  267;  Rorer  on  Railroads,  p. 
1110;  Phillips  v.  Rensselaer  &  8.  R.  R.  Co.,  49  K  Y.  177; 
Knight  V.  Pontchartrain  R.  R.Co.,23La.  Ann.  462;  Harvey 
V.  Eastern  R.  R.  Co.,  116  Mass.  269;  Hunter  v.  C.  &  S.  V. 
R.  Co.,  112  N.  Y.  371,  19  N.  E.  Rep.  820;  Soloman  v.  R.  R. 
Co.,  103  N.  Y.  437;  Weeks  v.  New  Orleans,  S.  F.  &  L.  R. 
Co.  (La.)?  ^  So.  Rep.  72;  McMurtray  v.  Louisville,  N.  O.  & 
T.  Ry.  Co.  (Miss.),  7  So.  Rep.  401;  Richmond  &  D.  R.  R.  Co. 
V.  Picklesheimer  (Va.),  10  S.  E.  Rep.  44. 

The  act  of  the  plaintiff  in  error  in  this  case  was  in  direct 
violation  of  the  statute  prohibiting  the  boarding  of  moving 
trains,  and  it  is  elementary  that  a  person  injured  while 
engaged  in  a  violation  of  law  can  not  recover  for  injuries 
contributed  to  by  such  act.  Par.  85,  Chap.  114,  Starr  & 
Curtis'  Revised  Statutes;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Eininger,  114  111.  84. 

Mb.  Pbksiding  Justice  Adams  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  on  the  case  by  appellant  against  appel- 
lee. The  declaration  charges  negligence  on  the  part  of 
appellant  in  not  providing  a  safe  and  proper  way  for  pas- 
sengers to  mount  its  train  at  Waukegan,  in  this  State;  in 
allowing  a  heap  of  ashes  and  other  material  to  accumulate 
at  and  near  the  way  by  which  passengers  were  to  approach 
its  train,  and  in  not  keeping  its  platform  close  to  its  depot, 
but  about  150  feet  distant  therefrom,  and  near  to  and 
beside  a  heap  of  ashes  and  other  material,  without  a  plat- 
form or  other  means  of  entering  or  mounting  its  train.     At 
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the  close  of  the  plaintiff's  evidence,  the  court  instracted  the 
jury  to  find  for  the  defendant,  which  they  did,  and  judg- 
ment was  entered  on  the  verdict. 

A  map  or  plat  was  introduced  in  evidence,  drawn  to  the 
scale  of  forty  feet  to  the  inch,  which  shows  the  situation  of 
t*ie  tracks,  platforms,  contiguous  streets,  etc.  Next  east  of 
the  depot,  as  shown  on  the  plat,  is  a  plank  platform;  next 
east  of  that  are  the  north  and  south-bound  main  tracks  of 
appellee's  road;  next  east  of  these  main  tracks  is  a  plat- 
form, the  east  side,  or  about  one-third  of  which,  is  planking, 
and  the  remainder,  or  west  part,  gravel.  This  platform, 
measured  by  the  scale  of  the  plat,  is  over  400  feet  in 
Length.  Next  east  of  the  last  mentioned  platform,  and  sep- 
arated from  it  by  a  narrow  strip,  as  is  usual  between  a 
platform  and  the  track,  is  a  track  on  which  trains  run  from 
Waukegan  to  Chicago.  The  east  platform  was  about  level 
with  the  top  of  the  rail.  About  ten  feet  south  of  the  last 
mentioned  platform  was  a  pile  of  cinders  which  one  of  the 
witnesses,  Chris.  Walther,  appellant's  brother,  testified  came 
from  the  engines  when  they  stopped  to  take  water.  The 
pile  of  cinders  or  ashes  is  described  by  the  witnesses  as 
being  nearly  a  car  length  long,  three  to  five  feet  wide,  and 
about  two  and  a  half  to  three  feet  high,  and  near  the 
track. 

Washington  street,  an  east  and  west  street,  which  the 
witnesses  describe  as  a  hill,  runs  from  the  city  down  to  and 
across  the  railway  tracks,  just  south  of  the  depot.  The 
north  line  of  Washington  street  is  coincident  with  the 
south  end  of  the  east  platform  last  above  mentioned.  West 
of  the  depot  and  intersecting  Washington  street  is  Spring 
street,  which  runs  a  little  east  of  south,  and  west  of  north, 
but  which  for  the  purposes  of  the  present  case  may  be  con- 
sidered a  north  and  south  street.  Measured  by  the  scale, 
Washington  street  is  about  eight  feet  wide,  and  the  dis- 
tance from  the  north  line  of  the  east  platform  to  the  north 
line  of  Spring  street  is  about  one  hundred  feet.  The  evi- 
dence is  that  the  train  bound  for  Chicago  usually  started 
from  Waukegan  about  6:20  or  6:25  o'clock  a.  h.;  that  on  the 
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morning  in  question,  April  14,  1895,  it' had  stood  on  the 
track,  at  the  place  where  it  started  from,  all  of  the  previous 
night;  that  passengers  took  the  train  where  it  stood,  and 
that  it  started  at  the  usual  time. 

Appellant  was  a  clerk  in  the  employ  of  the  J.  V.  Farwell 
Co.  of  Chicago,  and  had  been  in  the  habit  of  riding  on  ap- 
pellee's train  between  Waukegan  and  Chicago,  and  usually 
took  the  6:25  a.  m.  train  from  Waukegan.  He  had  a  com- 
mutation ticket.    Appellant  testified  as  follows : 

"  On  the  morning  I  was  injured  I  was  going  to  my  work 
as  usual.  When  1  was  about  the  center  of  the  large  hill 
there,  a  little  way  from  the  train,  I  heard  the  bell  ring  and 
I  knew  it  was  about  time  for  the  train  to  start,  so  it  hurried 
me  up.  When  I  got  down  there  the  train  had  just  started, 
and  I  went  a  little  way  south  and  waited  until  the  step  of 
the  car  got  up  to  me  and  jumped  on,  got  one  foot  up  and 
wajs  just  in  the  act  of  swinging  myself  up  on  to  the  car 
when  I  struck  this  pile  of  cinders,  and  it  dragged  me  under. 
The  cinders  caught  my  foot  and  threw  me  underneath  the 
step  of  the  car.  I  tried  to  roll  out,  but  the  pile  of  cinders 
was  so  steep  I  could  not  roll  out,  and  something,  the  spring 
of  the  car,  or  the  step,  struck  me  and  knocked  me  down 
again,  and  I  turned  over  and  got  out,  with  the  exception  of 
one  foot."  He  further  testified  that  when  the  bell  rang  he 
was  near  the  center  of  the  hill;  that  he  came  down  the 
south  side  of  the  street,  meaning  Washington  street,  and 
that  the  train  was  in  motion  when  he  got  to  the  bottom  of 
the  hill;  that  he  was  about  the  east  line  of  Spring  street 
when  the  train  started;  also  that  he  went  along  the  side  of 
the  train  some  distance  as  it  was  moving  before  attempting 
to  board  it. 

Chris.  Walther  testified  on  direct  examination : 

"  I  am  plaintiflTs  brother  and  live  at  Waukegan.  I  was  in 
the  habit  of  taking  the  6:20  or  6:25  train  of  the  defendant 
every  day  for  Chicago,  and  was  with  my  brother  when  he 
was  injured.  We  started  that  morning  as  usual  and  had 
almost  reached  the  bottom  of  the  hill  when  the  bell  rang, 
warning  us  that  the  train  was  about  to  start.    The  train 
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Started  to  move  before  we  arrived  there.  About  the  time 
we  got  there  alongside  the  train  we  were  probably 
half  way  between  the  coach,  that  is  between  the  platforms. 
I  got  on  the  hind  platform  of  one  coach  and  warned  him  to 
get  on  the  other  platform,  but  I  could  not  swear  whether  it 
was  the  third,  fourth  or  last  coach,  but  it  could  not  be  more 
than  the  third,  possibly  the  second,  from  the  front.  1 
jumped  on  the  train  siifely  and  ran  up  the  stairs.  He  started 
to  walk  or  run  alonfi:side  of  the  train  the  same  wav  the  train 
was  ^oing,  and  about  the  time  the  platform  back  of  the  one 
I  got  on  came  along  he  took  hold  of  the  railing  and  put  his 
left  foot,  and  took  one  step  with  the  right  foot  and  landed 
in  this  pile  of  cinders.  I  watched  him  and  saw  him  fall 
down  on  top  of  the  cinder  pile,"  etc. 

On  cross-examination,  he  testified  as  follows :  ^^  We  got 
on  the  third  or  fourth  car  from  the  last,  and  I  think  there 
were  five  cars  in  the  train.  The  train  started  before  we 
got  east  of  the  east  line  of  Spring  street.  I  was  probablj' 
thirtv  feet  north  of  the  south  line  of  Washinsfton  street 
and  my  brother  was  ten  or  fifteen  feet  south  of  me.  He 
was  a  little  south  of  Washington  street  when  he  tried  to  get 
on.  He  got  right  on,  though  he  might  of  taken  two  or 
three  steps.  I  did  not  measure  the  position  of  the  cinders, 
but  state  from  the  recollection  of  what  I  saw  that  morning. 
We  were  about  the  center  of  the  hill  when  the  bell  rang; 
and  the  bell  rang  probably  fifteen  or  twenty  seconds  before 
it  started.     We  ran  the  moment  we  heard  the  bell." 

Julius  C.  Bittinger  testified :  '^  It  was  my  custom  to  go 
for  a  walk  every  morning,  going  down  to  the  lake.  This 
morning  I  saw  the  boys  about  the  center  of  the  hill  coming 
down  when  the  bell  began  to  ring.  They  started  to  run 
and  one  of  them  made  the  train  easily.  Henry  tried  to 
make  it.  I  should  judge  he  was  about  the  center  of  Wash- 
ington street.  The  train  was  already  in  motion.  Chris 
jumped  on  the  train  and  Henry  followed.  He  got  hold  and 
it  seemed  to  me  he  was  caught  in  the  pile  of  cinders  and 
thrown  off." 

The  questions  are,  whether  appellee  was  guilty  of  negli- 
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gence  as  charged  in  the*  declaration,  and,  if  so,  whether  the 
appellant  was  guilty  of  negligence  which  contributed  to  the 
injury.  Was  appellee  negligent  in  not  furnishing  a  reason- 
ably safe  way  for  passengers  to  board  its  trains,  or  in  per- 
mitting a  pile  of  cinders  or  ashes  to  accumulate  and  remain 
ten  feet  south  of  the  platform  ?  The  question  of  the  dis- 
tance of  the  platform  from  the  depot  is  not  mentioned 
in  appellant's  argument,  and  must,  therefore,  be  deemed 
abandoned. 

It  appears  from  the  evidence,  and  is  not  disputed,  that 
the  platform  at  the  place  where  the  train  in  question 
stood  before  starting,  was  safe  and  convenient  for  the  pur- 
pose of  boarding  the  train,  and  the  injury  to  the  appellant 
is  not  attributed  by  him,  or  by  any  of  his  witnesses,  to 
any  defect  in  the  platform.  His  complaint  is  that  there 
was  a  pile  of  cinders  about  ten  feet  south  of  the  plat- 
form, which,  while  he  was  attempting  to  board  the  moving 
train,  occasioned  the  accident.  Appellee  having  provided 
a  reasonably  safe  platform  near  the  depot,  from  which  per- 
sons desiring  to  board  its  train  might  do  so  safely  and 
conveniently,  had  discharged  its  full  duty  in  that  regard. 
It  was  not  incumbent  on  appellee  to  provide  a  platform 
south  of  the  depot  fur  the  accommodation  of  persons  who 
might  attempt  to  board  its  trains  while  in  motion.  As  said 
by  the  court  in  Chicago  &  N.  W.  Ry.  Co.  v.  Scates,  90  111. 
586,593-4,  ^^It  is  doubtless  the  duty  of  railroad  companies  to 
provide  safe  platforms  at  depots  and  regular  stopping  places, 
so  that  passengers  can  get  on  the  trains  with  safety  to  their 
persons;  but  if  a  company  was  bound  to  furnish  safe  plat- 
forms for  persons  to  get  on  a  train  when  in  motion,  where 
must  this  be  done?  If  a  person  has  a  right  to  get  on  a 
moving  train  at  one  place  (not  a  station  or  stopping  place), 
he  has  the  same  right  anywhere  along  the  line  of  the  rail- 
road, and  if  the  company  was  bound  to  furnish  platforms, 
the  result  would  be  that  the  entire  track  would  have  to 
be  thus  provided  with  platforms."  The  case  in  which 
this  language  was  used,  was  a  much  stronger  case  for  the 
plaintiff  than  is  the  present  case  for  appellant;  because  in 
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that  case  the  post  against  which  the  plaintiflf  collided,  while 
attempting  to  board  the  moving  train,  was  directly  oppo- 
site the  platform,  while  in  the  present  case  the  obstruction 
complained  of  was  ten  feet  south  of  the  platform. 

We  are  of  opinion  that  the  evidence  does  not  tend  to 
show  that  the  appellee  was  negligent  as  averred  in  the 
declaration,  or  at  all  negligent.  This  is  sufficient  to  dis- 
pose of  the  appeal,  but  inasmuch  as  counsel  on  both  sides 
have  elaborately  discussed  the  question  of  contributory 
negligence  on  the  part  of  appellant,  we  will  not  omit  con- 
sideration of  that  question.  Appellant's  action,  in  attempt- 
ing to  board  the  train  while  it  was  in  motion,  was  purely 
voluntary  on  his  part.  There  was  no  invitation  by  any  of 
the  crew  of  the  train  for  him  to  board  it  while  it  was  mov- 
ing, nor  any  indication  by  any  of  them  that  he  might  do  so, 
nor  is  there  a  scintilla  of  evidence  that  any  of  them  knew 
that  he  was  so  attempting.  We  regard  the  case  of  C.  & 
N".  W.  Ey.  Co.  V.  Scates,  eupra^  as  decisive  of  this  case. 

In  Cicero  &  P.  Street  Ry.  Co.  v.  Meixner,  160  111.  320, 
the  court  say :  "  This  court  has  held  in  a  number  of  cases 
that  it  is  negligence  for  a  passenger  to  get  off  a  train,  of 
which  the  motive  power  is  steam,  while  the  cajrs  are  in 
motion.  Illinois  Central  Railroad  Co.  v.  Lutz,  84  111.  508; 
Ohio  &  Mississippi  Railway  Co.  v.  Stratton,  78  111.  88;  Illi- 
nois Central  Railroad  Co.  v.  Chambers,  71  111.  519;  Illinois 
Central  Railroad  Co.  v.  Slatton,  54  111.  133;  Chicago  &  Alton 
Railroad  Co.  v.  Randolph,  53  111.  510.  In  Chicago  & 
Northwestern  Railway  Co.  v.  Scates,  90  111.  586,  this  court 
said  (p.  592) :  *  If  it  is  to  be  regarded  dangerous  for  a 
passenger  to  get  off  a  train  of  cars  in  motion,  it  is  likewise 
dangerous  to  get  on  a  train  when' in  motion.  If  a  person  is 
guilty  of  such  negligence  in  getting  oflf  a  train  of  cars  in 
motion  as  will  preclude  a  recovery  for  an  injury  received, 
upon  the  same  principle  and  for  the  same  reason  a  person 
injured  in  getting  on  a  train  of  cars  in  motion,  and  in  con- 
sequence thereof,  should  be  regarded  guilty  of  such  negli- 
gence as  will  prevent  a  recovery.'  The  courts  of  other  States 
have  adopted  the  same  rule,  viz.,  that  it  is  negligence  for 
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a  passenger  to  alight  from  a  moving  train  of  cars  the 
motive  power  of  which  is  steam."  See  also  Spannagle  v. 
Chicago  &  A.  R  E.  Co.,  31  App.  460;  Ohio  &  M.  Ky.  Co. 
V.  AUender,  47  111.  484;  Mo.  Pac.  R.  R.  Co.  v.  Tex.  &  Pao. 
R  R  Co.  (La.),  36  Fed.  R  879. 

In  the  last  case  the  court  say :  ^^  Attempting  to  mount  a 
moving  train,  without  the  advice  and  direction  of  the  rail- 
road's agents,  is  negligence,  according  to  all  respectable 
authorities,  text  books  and  adjudged  cases."  Phillips  v. 
Rensselaer  &  S.  R  RCo.,49  N.  Y.177;  Hunter  et  al.  v. 
Cooperstown  S.  V.  R  R  Co.,  112  N.  Y.  371;  Harvey  v. 
Eastern  R  Co.,  116  Mass.  269. 

"  The  boarding  or  alighting  from  a  moving  railway  train 
is  generally  held  to  be  a  negligent  wotjper  %e!^  Shearman 
&  Redf.  on  Neg.,  4th  Ed.,  Sec.  101. 

"Plaintiff  will  be  chargeable  with  contributory  negli- 
gence, if  he  runs  the  risk  of  an  obvious  and  serious  danger, 
merely  to  avoid  inconvenience."    lb..  Sec.  89. 

We  are  of  the  opinion  that  fair-minded  men  of  ordinary 
intelligence,  could  not,  from  the  evidence,  arrive  at  any 
reasonable  conclusion  other  than  that  the  appellant  was 
guilty  of  negligence  which  contributed  to  the  injury,  and 
that  the  trial  court  properly  instructed  the  jury  to  find  for 
the  appellee. 

The  judgment  is  affirmed. 

Mfi.  JnsTioB  WiNDEs,  dissenting. 

I  agree  with  the  majority  of  the  court  that  this  case 
should  be  affirmed  because  no  negligence  of  appellee  is 
shown,  but  can  not  assent  to  holding  that  as  matter  of  law 
appellant  was  guilty  of  contributory  negligence.  That  was 
a  question  of  fact  for  the  jury.  Cumberland  Val.  R.  R. 
Co.  V.  Maugans,  61  Md.  61,  and  cases  cited;  Beach  on  Con- 
trib.  Neg.,  155;  Fulks  v.  St.  Louis  &  S.  F.  Ry.  Co.,  Ill  Mo. 
339,  and  cases  cited. 

In  the  latter  case  the  court  says :  ^'  To  attempt  to  get 
on  or  off  a  train  in  rapid  motion  would  be  an  act  of  gross 
negligence;  but  it  is  generally  held  that  the  courts  will  not, 
as  a  matter  of  law,  declare  a  person  guilty  of  contributory 
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negligence  who  attempts  to  get  on  or  off  a  train  while  it  is 
moving  slowly,  especially  at  a  platform.  The  question  of 
Qontribatory  negligence  in  such  cases  is  one  of  mixed  law 
and  fact,  and  should  be  determined  by  the  jury,  under  the 
guide  of  proper  instructions,  in  the  light  of  all  the  attend- 
ing circumstances.  Such  has  been  the  .repeated  ruling  of 
this  and  other  courts." 

In  the  case  at  bar  the  plaintiff  testified  '^  the  train  had 
just  started "  when  he  jumped  on.  On  cross-examination 
he  said :  "  I  went  along  the  side  of  the  train  some  dis- 
tance, as  it  was  running  very  slow,  but  I  don^t  know  how 
slow."  His  brother,  who  got  on  the  same  train  about  the 
same  time  that  plaintiff  attempted  to  get  on,  testified :  ^  I 
jumped  on  the  train  safely  and  ran  up  the  stairs.  He 
(plaintiff)  started  to  walk  or  run  alonside  of  the  train  the 
same  way  the  train  was  going,  and  about  the  time  the  plat- 
form back  of  the  one  I  got  on  came  along,  he  took  hold  of 
the  railing  and  put  his  left  foot  and  took  one  step  with  the 
right  foot,  and  landed  in  this  pile  of  cinders." 

Bittinger,  a  witness  for  plaintiff,  testified:  "They 
(plaintiff  and  his  brother)  started  to  run  and  one  of  them 
made  the  train  easily.  *  *  *  The  train  was  already  in 
motion.  Chris  jumped  on  the  train  and  Henry  (the  plaintiff) 
followed.  1^  *  *  He  (the  plaintiff)  got  hold  of  the  car 
and  ran  along  with  the  car  to  get  on  the  step,  and  got 
caught  in  the  pile  of  cinders." 

MoCuUough,  a  witness  for  plaintiff,  testified :  "  I  do  not 
think  the  train  was  going  faster  than  an  ordinary  horse  car 
in  Chicago.  They  slowed  up  at  the  switch  about  a  block 
away  to  allow  the  switchman  to  get  on." 

It  also  appears  that  plaintiff  was  a  young  man,  twenty 
seven  years  old  at  the  time  of  the  trial,  three  years  after 
the  accident,  making  him  twenty-four  years  old  at  the  time 
of  the  injury,  and  had  been  in  the  habit  for  several  years 
previous,  during  the  summer,  of  taking  trains  at  this  point. 

In  Chicago  &  A.  R.  R.  Co.  v.  Bonifield,  104  111.  223,  the 
Supreme  Court,  it  being  a  case  of  a  passenger  alighting 
from  a  railway  train  in  motion,  said  :    "A  train  might  be 
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barely  in  motion — ^moving  so  slowly  as  to  be  scarcely  per- 
ceptible on  close  inspection — when  to  get  off  would  be 
attended  with  no  danger  whatever.  To  hold  such  an  act, 
under  such  circumstances,  gross  negligence  ji?er^  se,  would 
find  no  sanction  in  reason  or  justice.  It  would  violate  the 
experience  of  all  persons  and  be  contrary  to  the  reason  of 
all  men.  *  *  *  The  value  of  a  certain  fact  in  evidence 
depends  largely  on  the  attendant  circumstances.  An  act 
which  is  gross  negligence  in  one  case,  is  not  in  another, 
owing  to  modifying  circumstances.  *  *  *  But  few  acts 
can  be  said  to  be  negligent  ^^r  se.''^ 

So  it  may  be  said  in  the  case  at  bar,  the  plaintiff  being  a 
young  man,  and  the  train  running  very  slowly,  his  act  in 
getting  on  the  train  might  not  be  negligent  j?er  se^  while  it 
would  have  been  such  in  the  case  of  a  person  incumbered 
by  baggage,  or  of  an  old  or  infirm  person,  or  in  one  not  in 
the  habit  of  taking  railroad  trains.  The  minds  of  reason- 
ably fair-minded  persons  might  differ  as  to  whether  he  was 
negligent  or  not.  Illinois  C.  E.  R.  Co.  v.  Able,  59  111.  131; 
Illinois  C.  R.  K.  Co.  v.  Haskins,  115  111.  300;  Chicago  & 
E.  I.  R.  R.  Co.  v.  O'Connor,  119  111.  597;  Lake  S.  &  M.  S. 
R.  R.  Co.  V.  Brown,  123  111.  174;  Chicago  &  A.  R.  R.  Co. 
V.  Byrum,  153  111.  137. 

In  the  Byrum  case  appellee,  a  woman^  stepped  from  a 
slowly  moving  railway  train  which  had  gone  about  forty 
feet,  was  injured,  and  recovered.  The  Supreme  Court  said : 
"  Whether  or  not  appellee  was  guilty  of  such  contributory 
negligence  in  alighting  from  a  moving  train  as  would  bar  a 
recovery,  was  a  question  of  fact  to  be  determined  by  the 
jury  under  all  the  attendant  and  surrounding  circum- 
stances." 

While  I  am  inclined  to  the  view  that  under  all  the  cir- 
cumstances in  evidence,  the  plaintiff,  as  a  matter  of  fact, 
was  negligent,  still  I  think  that  in  the  first  instance  at  least, 
the  question  was  one  for  a  jury,  and  not  the  court. 
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in^,       The  Singer  &  Taleott  Stone  Company  t.  Dillon  B. 

Hntchinson  et  at, 

1.  CoBPORJLTiona— Recovery  of  Judgment  Againtt,  Does  Not  Estop 
Judgment  Creditor  from  Pleading  NtU  Tid  Corporation, — It  is  not  essen- 
tial to  the  maintenance  of  a  suit  and  recovery  of  judgment  therein  against 
a  corporation  by  its  corporate  name  that  it  should  be  a  corporation  de 
jure  for  the  purposes  of  its  oiiganization,  but  only  that  it  have  a  corpo- 
rate capacity  to  be  sued  and  to  defend,  from  which  it  follows  that  the 
recovery  of  judgment  against  a  corporation  does  hot  estop  the  judgment 
creditor  from  pleading  nui  tid  eorporation  to  a  writ  of  error  prosecuted 
to  reverse  such  judgment. 

2.  Wbitb  of  EBBOR-'Are  New  Suits,— The  suing  out  of  a  writ  of 
error  is  the  commencement  of  a  new  suit,  and  after  its  charter  has 
expired  and  the  time  allowed  by  law  in  which  to  bring  suits  has  elapsed, 
a  corporation  has  no  right  to  sue  out  a  writ  of  error. 

Assumpsit. — ^Error  to  the  Superior  Gourtof  Cook  County;  the  Hon. 
Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  this  court  at  the 
Ck;tober  term,  1897.  Writ  of  error  dismiaaed.  Opinion  filed  December 
23,  1897. 

» 

Ira.  W.  &  C.  C.  Bubll,  attorneys  for  plaintiff  in  error. 

T.  A.  MoRAN,  and  Barnum,  Humphrey  &  Babnum,  attor- 
neys for  defendants  in  error. 

Mr.  Presiding  Justice  Adahs  delivered  the  opinion  of 
THE  Court. 

This  is  a  writ  of  error  to  reverse  a  judgment  secured  by 
the  defendants  against  the  plaintiff.  The  record  was  filed 
here,  and  the  writ  sued  out  September  8, 1897.  The  defend- 
ants have  filed  a  plea  which,  omitting  the  title,  etc.,  is  as 
follows : 

^<  And  the  defendants  in  error,  Dillon  B.  Hutchinson  and 
William  W.  Post,  by  Thomas  A.  Moran  and  Barnum, 
Humphrey  and  Barnum,  their  attorneys,  come  and  defend 
the  wrong  and  injury,  when,  etc.,  and  say  that  the  plaintiff 
in  error  ought  not  to  have  the  aforesaid  action,  by  writ  of 
error  herein,  against*  these  defendants,  because  they  say 


First  District — October  Term,  1897.        367 

Singer  &  Talcott  Stone  Co.  v.  Hutchinson. 

that  there  is  not,  nor  was,  at  the  time  of  the  commencement 
of  this  suit,  nor  for  two  years  prior  thereto,  any  such  cor- 
poration as  Singer  and  Talcott  Stone  Company;  and  of  this 
the  said  defendants  in  error  put  themselves  upon  the  coun- 
try," etc. 

Plaintiff  has  demurred  to  the  plea,  claiming  that  the 
defendants  are  estopped  by  the  record  to  say  that  plaintiff 
is  not  a  corporation.  Plaintiff  claims  that  the  defendants 
are  estopped  because  it  appears  by  the  record  that,  in  the 
trial  court,  the  defendants  here  sued  the  present  plaintiff 
and  recovered  judgment  against  it,  as  a  corporation.  This 
proposition  necessarily  assumes  that  to  entitle  the  defend- 
ants to  so  sue  and  recover  judgment  against  the  plaintiff, 
it  was  essential  that  the  plaintiff,  at  the  times  respectively 
when  it  was  sued  and  judgment  recovered,  should  have  been 
a  corporation  dejure  for  the  purposes  of  its  organization, 
and  not  merely  a  corporation  for  the  purpose  of  the  enforce- 
ment of  remedies  against  it,  because,  manifestly,  if  this  was 
not  essential,  such  suit  and  recovery  were  not,  nor  was 
either  of  them,  in  law,  an  admission  that  plaintiff  was  such 
corporation  dejurCj  and  the  defendants  are  not  estopped  as 
claimed.  The  question  therefore  is,  whether  it  was  essen- 
tial, to  entitle  defendants  to  sue  and  recover,  that  the  plaint- 
iff should  have  been  a  corporation  dejure  at  the  times, 
respectively,  of  the  suit  and  recovery.  The  record  shows 
that  the  plaintiff  was  incorporated  under  and  by  virtue  of 
an  act  entitled  '^  An  act  to  authorize  the  formation  of  cor- 
porations for  manufacturing,  mining  and  mechanical  pur- 
poses," in  force  February  18, 1857  (Sess.  Laws  1S57,  p.  161); 
that,  by  the  certificate  executed  and  acknowledged  under 
section  1  of  that  act,  its  corporate  existence  was  limited  to 
twenty  years  from  the  date  of  the  license  authorized  by  sec- 
tion 3  of  the  act,  and  that  the  date  of  the  license  was  April 
20,  1872.  Therefore,  the  corporate  existence  of  plaintiff 
expired  April  20,  1892. 

It  also  appears  from  the  record  that  the  plaintiff  in  error 
moved  in  arrest  of  judgment,  in  the  trial  court,  on  the  express 
ground  that  its  charter  expired  by  limitation  April  20, 1892, 
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and  the  ninth  assignment  of  error  here  is,  that  the  trial  court 
erred  in  overruling  the  motion  for  arrest  of  judgment,  proof 
having  been  made  that  plaintifTs  charter  had  expired,  and 
that,  before  the  commencement  of  the  suit  against  it  by 
defendants,  it  was  civilly  and  legally  dead. 

In  1869  an  act  was  passed  entitled,  ^^An  act  to  amend  an 
act  entitled  'Abatements,'  approved  March,  1845,  and  to 
extend  the  time  for  closing  up  the  affairs  of  corporations," 
in  force  March  24,  1860,  (Sess.  Laws  1869,  p.  1,)  sections 
1,  2  and  3  of  which  are  as  follows  : 

"  Section  1.  Be  it  enacted  by  the  people  of  the  State  of 
Illinois,  represented  in  the  General  Assembly:  That  all 
corporations  created  by  special  acts  or  under  general  laws, 
and  whose  charters  or  acts  of  incorporation  may  have 
expired  for  any  reason  whatever,  shall  continue  their  cor^ 
porate  capacity  during  the  term  of  two  years  for  the  sole 
purpose  of  collecting  the  debts  due  to  said  corporation,  sell- 
ing and  conveying  the  property  and  estate  thereof. 

Section  2.  The  said  companies  shall  use  the  name  of 
their  respective  corporations  for  the  purpose  aforesaid,  and 
shall  be  capable  of  prosecuting  and  defending  all  suits  at 
law  or  in  equity. 

Section  3.    The  dissolution,  for  any  cause  whatever,  of 

any  company  created  as  aforesaid,  shall  not  take  away  or 

.  impair  any  remedy  given   against  such    corporation,  its 

stockholders  or  officers,  for  any  liabilities  incurred  previous 

to  its  dissolution." 

By  virtue  of  section  1  of  the  act  the  corporate  capacity  of 
plaintiff,  for  the  sole  purpose  of  collecting  any  debts  due  to 
it,  and  for  selling  and  conveying  its  property,  was  continued 
for  two  years,  or  until  April  20,  1894,  and  during  that  time 
it  was  authorized  by  section  2  of  the  act  to  prosecute  suits 
for  the  purpose  mentioned  in  section  1. 

By  section  3  it  is  expressly  provided  that  the  dissolution 
of  the  corporation  shall  not  impair  or  take  away  any  rem- 
edy against  the  corporation,  its  stockholders  or  officers,  for 
any  liabilities  incurred  before  its  dissolution.  By  necessary 
implication,  if  not  by  the  express  words  of  section  3  of  the 


First  District — October  Term,  1897.      869 

Singer  &  Talcott  Stone  Co.  v.  Hutchinson. 

act,  the  plaintiff  was  authorized  to  defend  any  suits  brought 
against  it  at  any  time  after  its  dissolution  for  liabilities 
incurred  before  such  dissolution.  There  is  no  limitation  in 
the  act  to  the  brinf^ing  of  suits  against  it,  and  none  existed 
save  such  as  are  prescribed  by  the  statute  of  limitations.  It 
is  not  true,  therefore,  as  assumed  by  counsel  for  plaintiff, 
that  it  was  essential,  to  maintain  the  suit  and  recover  judg- 
ment against  the  plaintiff  by  its  corporate  name,  that  it 
should  have  been  a  corporation  de  jure  for  the  purposes  of 
its  organization,  but  only  that  it  had  a  corporate  capacity  to 
be  sued  and  to  defend,  from  which  it  necessarily  follows 
that  the  suing  it  and  the  recovery  of  judgment  against  it,  as 
a  corporation,  do  not  estop  the  defendants  to  plead  ntd  tiel 
corporation. 

Counsel  refer  to  sections  11  and  12  of  the  act  of  1872, 
which,  although  they  contain  substantially  the  same  pro- 
visions as  the  act  of  18G9,  are  not  applicable  to  plaintiff, 
because  their  application  is  expressl}^  limited  by  section  10 
of  the  act  of  1872  to  corporations  organized  under  that  act, 
and  plaintiff  was  organized  under  the  act  of  1857.  1  Starr 
&  Cur.  Stat.,  p.  1006,  Sec.  10.  By  the  act  of  1869  the 
plaintiff  was  limited  to  two  years  from  and  after  the  expira- 
tion of  its  charter,  or  until  April  20, 1894,  in  which  to  bring 
suits,  notwithstanding  which  limitation  it  contends  by  its 
counsel  that  it  had  lawful  right  to  sue  oist  thisr  writ  of  error 
September  8,  1897. 

That  the  suing  out  a  writ  et  enrop  is  a  soil,  19  the 
settled  law  of  this  State.  life  Ass'n  of  Am.  v.  Fassett,  102 
111.  315, 329,  330;  International  Bank  v.  Jenkins,  107  III, 
291;  Mclntyre  v.  Sholty  et  al.,  139  111.  171.  In  Interna- 
tional Bank  v.  Jenkins,  supra,  the  court  say  of  a  writ  of 
error,  "  It  must  be  that  if  it  is  a  suit  for  one  purpose 
it  is  a  suit  for  all  purposes,"  and  counsel  for  the  plaintiff 
here  say  that  this  language  of  the  court  was  mere  obiter 
dictum.  In  this  we  can  not  agree  with  counsel.  The 
case  was  error  to  reverse  a  judgment  of  the  Appellate  Court 
in  Jenkins  v.  International  Bank,  9  111.  App.  451,  and  in  the 
latter  case  the  court,  McAllister,  J.,  delivering  the  opinion, 
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says,  "A  writ  of  error,  then,  is  in  the  nature  of  a  suit  or 
action  when  it  is  to  restore  the  party  who  obtains  it  to  the 
possession  of  anything  which  is  withheld  from  him,  not 
when  its  operation  is  entirely  defensive,"  and  the  case  was 
decided  by  the  Appellate  Court  on  the  express  ground,  among 
others,  tbat  the  suing  out  the  writ  of  error  by  Jenkins  was 
entirely  defensive,  and  so  not  within  the  meaning  of  a  stat- 
ute limiting  suits  to  two  years.  Therefore  the  statement  of 
the  Supreme  Court  that "  if  a  writ  of  error  is  a  suit  for  one 
purpose  it  is  for  all  purposes,"  was  not  obiter  didum,  but 
strictly  relevant  to  the  case  before  the  court.  This  is  also 
apparent  from  the  brief  of  counsel  for  plaintiff  in  error  in 
that  case. 

The  demurrer  to  defendants'  plea  is  overruled,  and  the 
plaintiff  electing  to  abide  by  its  demurrer,  the  writ  of  error 
is  dismissed. 


Taclav  Hermanek  y.  Sigmund  Gnthmann  et  al. 

1.  Construction — Of  Statutes. — It  is  a  rale  of  constouction  that  one 
part  of  a  statute  must  be  so  oonstrued  by  another  that  the  whole  may, 
if  possible,  stand. 

,  2,  Juries— iSec.  1£  of  Art  18  of  the  Act  of  189S,  in  Begard  to  JutHeeB 
and  Constables^  Construed.— The  word**  jury  "  as  used  in  Sec.  12  of  Art  18 
of  **  An  act  to  revise  the  law  in  relation  to  justices  of  the  peace  and  con- 
stables,*^ in  force  July  1,  1895,  does  not  necessarily  mean  a  jury  of  twelve 
men,  but  must  be  oonstrued  to  meto  such  a  jury  as  is  authorized  by 
Sec.  18  of  Art.  5  of  the  same  act.  . 

Trespass,  for  false  imprisonment.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thos.  G.  Windes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  December  28, 
1897. 

r 

Geo.  G.  Bellows,  attorney  for  plaintiff  in  error. 

HiNEB  &  Waters,  attorneys  for  defendants  in   erroi^ 
Batlby  &  Webster,  of  counsel. 
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Mb.  Presiding  Justiob  Adams  delivered  the  opinion  op 
THE  Court. 

•  This  was  an  action  of  trespass  for  false  imprisonment  by 
plaintiff  in  error  against  defendants  in  error.  The  plaintiff 
was  imprisoned  for  non-payment  of  a  judgment,  rendered 
by  a  justice  of  the  peace  on  the  verdict  of  a  jurj^  of  six  men. 
The  defendants  pleaded  specially,  and  the  plaintiff  demurred 
to  the  plea.  The  court  overruled  the  demurrer,  and  the 
plaintiff  electing  to  abide  by  his  demurrer,  the  court  gave 
judgment  for  the  defendants  on  the  plea.  To  reverse  this 
judgment  this  writ  of  error  was  sued  out. 

The  principal  question  of  law  raised  by  the  demurrer  to 
the  plea  is  whether  the  word  "jury "as  used  in  Sec.  12 
of  Art.  18  of  "  An  act  to  revise  the  law  in  relation  to  jus- 
tices of  the  peace  and  constables,"  in  force  July  1,  1895,  is 
to  be  interpreted  or  understood  as  necessarily  meaning  a 
jury  of  twelve  men.  Counsel  for  plaintiff,  in  his  argument, 
expressly  waives  all  other  questions  which  may  be  raised 
by  the  demurrer,  saying :  "  The  causes  for  special  demur- 
rer were  enough  to  defeat  the  plea,  but  as  to  those  matters 
we  care  not.  The  main  question,  and  the  one  on  which  we 
rast,  is  as  to  the  trial  by  jury,  and  it  was  this  question  which 
was  discussed  at  length  in  the  court  below,  and  on  which 
the  plaintiff  relied,  and  it  is  the  question  on  which  we 
d3sire  the  court  to  pass." 

An  act  entitled  "  An  act  to  provide  a  trial  by  jury  in  all 
cases  where  a  judgment  may  be  satisfied  by  imprisonment,'' 
in  force  July  1,  1893,  is  as  follows: 

"  Sec.  1.  Be  it  enacted  by  the  people  of  the  State  of 
Illinois,  represented  in  the  General  Assembly  :  That  no 
person  shall  be  imprisoned  for  non-payment  of  a  fine  or  a 
judgment  in  any  civil,  criminal,  quasi  criminal  or  qui  tarn 
action,  except  upon  conviction  by  jury:  Provided,  that  the 
defendant  or  defendants  in  any  such  action,  may  waive 
a  jury  trial  by  executing  a  formal  waiver  in  writing.  And 
provided  further,  that  this  provision  shall  not  be  construed 
to  apply  to  fines  inflicted  for  contempt  of  court  :*  And  pro- 
vided further,  that  when  such  waiver  of  jury  is  made, 
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imprisonment  may  follow  judgment  of  the  court  without 
conviction  by  a  jury."  1  8.  &  C.  Stat.,  p.  1410,  Ch.  36, 
par.  531. 

Section  12  of  Art.  18  of  the  act  first  above  referred  to,  is 
as  follows : 

"  Sec.  12.  No  person  shall  be  imprisoned  for  non-pay- 
ment of  a  fine  or  a  judgment  in  any  civil,  criminal,  qtMsi 
criminal,  or  qui  tarn  action,  except  upon  conviction  by  a 
jury :  Provided,  that  the  defendant  or  defendants  in  any 
such  action  may  waive  a  jury  trial  by  executing  a  formal 
waiver  in  writing;  and  when  such  waiver  of  jury  is  made, 
imprisonment  may  follow  the  judgment  of  the  court  with- 
out conviction  by  the  jury.  This  section  shall  not  apply  to 
fines  inflicted  for  contempt  of  court"  2  S.  &  C.  Stat.,  p. 
24r64,  Ch.  79,  par.  175. 

It  will  be  observed  that  sections  1  and  12,  above  quoted, 
are  substantially  the  same,  the  difference  being  merely 
formal. 

Section  2  of  Chapter  131  of  the  Revised  Statutes,  is  as  fol- 
lows :  "  The  provisions  of  any  statute,  so  far  as  they  are  the 
same  as  those  of  any  former  statute,  shall  be  construed  a^s  a 
continuation  of  such  prior  provisions,  and  not  as  a  new 
enactment."    3  S.  &  C.  Stat.,  p.  3837. 

Counsel  for  plaintiff  contends,  first,  that  the  word  "  jury," 
as  used  in  the  act  of  1893,  must  be  understood  as  meaning 
a  jury  of  twelve  men,  the  word  "jury"  having  that  fixed 
and  well  understood  meaning  at  common  law;  and,  sec- 
ondly, that  the  act  of  1893,  having  been  incorporated  in  the 
act  of  1895,  with  regard  to  justices  and  constables,  can  not  be 
regarded  as  a  new  enactment,  and  must,  therefore,  have  the 
same  interpretation  as  it  would  have  if  not  so  incorporated. 
There  has  been  no  judicial  interpretation  of  the  word  "jury," 
as  used  in  the  act  of  1893,  so  that  the  rule  that  when  a  sec- 
tion of  a  law  has  been  judicially  construed  such  construction 
will  follow  it  when  incorporated  in  a  subsequent  law,  has 
no  application.  Counsel  for  plaintiff  assumes  that  the  word 
"  jury,"  as  used  in  the  act  of  1893,  necessarily  means  a  jury 
of  twelve  men,  and  must  be  so  understood.    This  we  are  I 
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not  prepared  to  concede.  When  the  act  of  1893  was  passed, 
there  were,  and  now  are,  cases  within  the  jurisdiction  of  a 
justice  of  the  peace,  judgments  in  which  may  be  satisfied 
by  imprisonment,  and  the  act  of  1893  applied  as  well  to 
cases  of  the  character  mentioned  in  the  act,  within  the  juris- 
diction of  justices  of  the  peace,  as  to  cases  not  within 
their  jurisdiction,  and  triable  only  in  a  court  of  record.  The 
act,  therefore,  applying  to  two  classes  of  cases,  the  one  class 
within  the  jurisdiction  of  a  justice  of  the  peace,  and  the 
other  not,  the  question  is  whether  the  Legislature  intended 
by  the  act  of  1893,  that  in  >a  case  such  as  is  described  in  the 
act,  within  the  jurisdiction  of  a  justice  of  the  peace,  and 
tried  before  a  justice,  there  must  be  a  conviction  by  a  jury 
of  twelve  men,  to  warrant  imprisonment  for  non-payment 
of  the  fine  or  judgment  following  conviction.  At  common 
law  justices  of  the  peace  were  mere  conservators  of  the 
peace,  and  might  inquire  in  regard  to  felonies  and  misde- 
meanors, but  there  were  no  jury  trials  before  them.  1  Bl 
Com.  349  et  %eq. 

The  Constitution  of  1818  of  this  State,  Art.  8,  Sec.  12, 
provided :  **  That  the  right  of  trial  by  jury  shall  remain 
inviolate."  Under  that  Constitution  a  jury  of  six  men  in 
justice's  courts  was  authorized  by  statute.  Eev.  Stat.  1845, 
p.  321,  Sec.  44. 

The  Constitution  of  1848,  Art.  13,  Sec.  6,  contained,  sub- 
stantially, the  same  provision  as  the  former  Constitution, 
and  the  same  statute  was  continued  in  force  under  the  Con- 
stitution of  1848.     1  People's  Stat.,  1856,  p.  68,  Sec.  4. 

It  thus  appears  that  prior  to  1870,  when  the  present  Con- 
stitution was  adopted,  it  was  familiar  law  that  in  justices' 
courts  a  jury  of  six  men  might  be  a  lawful  jury. 

Sec.  5  of  Art.  2  of  the  Constitution  of  1870  is  as  follows : 

"  The  right  of  trial  by  jury,  as  heretofore  enjoyed,  shall 
remain  inviolate,  but  the  trial  of  civil  cases  before  justices 
of  the  peace  by  a  jury  of  less  than  twelve  men  may  be 
authorized  bv  law. 

Sec.  13  of  the  same  article  provides  as  follows :  "  Private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
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out  just  compensatioiL  Such  compeDsation,  when  not  made 
by  the  State,  shall  be  ascertained  by  a  jury,  as  shall  be  pre- 
scribed by  law." 

In  MoManus  v.  McDonough  et  al.,  107  111.  95,  the  court 
held  that  the  word  "  jury,"  as  used  in  the  section  last  quoted, 
does  not  necessarily  mean  a  jury  of  twelve  men  in  all  cases. 
The  case  involved  the  ascertainment  of  the  compensation  to 
be  paid  to  the  owners  of  land  proposed  to  be  taken  for  a 
public  road.  Section  44  of  the  road  law  authorized  an 
ascertainment  of  such  compensation  by  a  jury  of  six  persons. 
The  compensation  was  thus  ascertained,  and  McManus 
appealed.  It  was  specifically  urged  in  support  of  the 
appeal,  that  the  word  jury  in  Sec.  13,  Art.  2,  of  the  Consti- 
tution, means  a  common  law  jury.  lb.  97.  But  the  court 
held  otherwise,  saying : 

"  It  is  true  the  13th  section  of  article  2  provides  that 
compensation  for  property  taken  or  damaged  for  public  use 
shall  be  ascertained  by  a  jury,  but  it  does  not  specify  the 
number  of  which  it  shall  be  composed.  The  same  article, 
by  section  6,  as  we  have  seen,  has  recognized  a  jury  of  less 
than  twelve  men  in  the  trial  of  civil  cases  tried  before  a 
justice  of  the  peace.  We  then  have  two  juries  specified  by 
that  article,  one  of  less  than  twelve  men,  in  trials  before  a 
justice  of  the  peace,  and  twelve  in  other  judicial  tribunals. 
The  first  clause  of  section  5  manifestly  refers  to  a  jury 
composed  of  twelve  men  as  the  general  rule,  but  the  latter 
clause  makes  an  exception  to  the  rule  by  expressly  authoriz- 
ing a  smaller  number  in  civil  cases  before  justices  of  the 
peace,  and  we  must  suppose  the  framers  of  the  13th  section 
used  the  term  to  embrace  all  cases  specified  in  the  5th  sec- 
tion. Had  they  not,  they  surely  would  have  limited  the 
term  to  one  or  the  other  of  the  provisions  of  the  5th  sec- 
tion." 

In  the  present  case  the  act  of  1893  contemplated,  as  here- 
tofore stated,  both  cases  within  the  jurisdiction  of  a  justice 
of  the  peace,  and  cases  beyond  such  jurisdiction;  and  prior 
to  the  passage  of  that  act,  and  at  the  date  of  its  passage,  a 
jury  of  six  persons,  in  trials  before  justices,  was  authorized 
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by  law,  and  the  legislature  may  well  be  presumed  to  have 
passed  the  act  of  1893  with  reference  to  such  prior  legis- 
lation. 

McManns  v.  McDonough,  aupra^  is  decisive  thsLt  the  word 
"  jury,''  when  used  in  a  statute,  is  not,  in  this  State  at  least, 
always  to  be  understood  as  exclusively  meaning  a  jury  of 
twelve  men. 

It  is  a  familiar  rule  of  construction  that  ^'  one  part  of  a 
statute  must  be  construed  by  another  that  the  whole  may, 
if  possible,  stand."     1  Bl.  Com.  89. 

In  Williams  v.  The  People,  17  Brad.  274,  the  court,  Mc- 
Allister, J.,  delivering  the  opinion,  state  the  rule  thus :  ^'  It 
is  a  rule  of  law,  as  well  as  of  common  sense,  that  in  con- 
struing a  stotute,  the  court  is  required  to  carefully  look  at 
and  consider  all  its  provisions,  and  to  so  construe  it  that  all 
its  several  parts  may  stand,  and  each  have  some  effect 
given  to  it,  if  possible." 

Section  13,  Art.  5,  of  the  act  of  1895,  in  relation  to  jus- 
tices and  constables,  is  as  follows : 

"  Section  13.  In  all  cases  of  trial  before  a  justice  of  the 
peace,  either  party  may  have  the  cause  tried  by  a  jury,  if 
he  shall  so  demand  before  the  trial  is  entered  upon,  and  will 
first  pay  the  fees  of  the  jurors.  The  number  of  jurors 
shall  be  six  or  any  greater  number  not  exceeding  twelve,  as 
either  party  may  desire."    2  S.  &  0.  Stat.,  C.  70,  par.  49. 

By  the  terms  of  this  section  the  jury  is  to  be  six  in  all 
cases,  unless  one  of  the  parties  may  request  a  greater  num- 
ber not  exceeding  twelve.  There  is  no  inconsistency  or 
repugnance  between  this  section  and  the  subsequent  section 
12  of  Art.  18  of  the  same  statute.  The  latter  section, 
therefore,  must  be  construed  as  meaning  a  jury  such  as  is 
described  in  the  prior  action,  viz.,  of  six  men,  except  when 
one  of  the  parties  may  request  a  greater  number  not  exceed- 
ing twelve. 

We  are  of  opinion  that  such  was  the  intention  of  the 
Legislature. 

The  judgment  will  be  aflBrmed. 

Judge  WiNDBs  took  no  part  in  this  decision.* 
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M.  McDonough  y.  ThePeople  etc.^  for  Use^  etc, 


1.  Replevin— Action  on  Borid  Accrties  When  Judgment  is  Ren- 
derecL — An  officer  may  be  sued  for  taking  an  insufficient  replevin  bond 
at  any  time  after  the  determination  of  the  replevin  suit  and  award  of 
retomo  habendo,  and  within  three  years  and  not  afterward.  Tlie 
statute  of  limitations  begins  to  run  when  the  writ  of  return  is  awarded 
and  not  when  it  is  returned. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  3.  Txtthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Reversed.  Opinion  filed 
December  16, 1897. 

BuLKLEY,  Gbat  &  MoBE,  attomeys  for  appellant. 


H.  H.  Reed,  attorney  for  appellee. 

Mr.  Justice  "Windes  delivered  the  opinion  op  the  Court. 

This  was  an  action  before  a  justice  of  the  peace  against 
a  constable  for  taking  an  insufficient  replevin  bond.  The 
defendant  pleaded  the  statute  of  limitations  before  the  jus- 
tice, which  plea  was  sustained,  and  plaintiff  appealed  to  the 
Circuit  Court,  where  a  trial  before  the  court,  without  a  jury, 
resulted  in  a  judgment  against  defendant  for  $131.60,  from 
which  this  appeal  is  prosecuted. 

In  the  view  we  take  of  the  questions  presented,  it  only 
seems  necessary  to  consider  that  presented  by  the  defense 
of  the  statute  of  limitations. 

Sees.  12  and  13,  Ch.  119,  Bev.  Stat,  of  Illinois,  are  as 
follows : 

"Sec.  12.  Officer's  failure  to  take  or  return  bond — 
Liability .-»-If  the  sheriff,  constable  or  other  officer  fails  to 
take  and  return  the  bond,  as  required  by  this  act,  or 
returns  an  insufficient  bond,  he  shall  be  liable  to  the  party 
injured  for  all  damages  he  may  sustain  by  reason  of  such 
neglect  which  may  be  recovered  in  an  action  on  the  case,  in 
any  court  of  competent  jurisdiction,  or  by  an  action  upon 
his  official  bond. 
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Sec.  13.  Limitation. — No  sheriff,  constable  or  other  offi- 
cer shall  be  liable  under  the  preceding  section,  unless  the 
bond  was  insufficient  when  taken,  nor  unless  suit  is  com- 
menced against  him,  or  upon  his  bond,  within  three  years 
after  the  cause  of  action  shall  have  accrued." 

In  a  replevin  suit  instituted  by  one  Queeny  against  Mrs. 
Fannie  C.  Perkins  before  a  justice  of  the  peace,  for  the 
recovery  of  certain  goods  and  chattels,  appellant,  as  a  con- 
stable, seized  the  same,  took  and  approved  the  bond  in  ques- 
tion on  April  15, 1893,  and  on  the  same  day  delivered  said 
goods  and  chattels  to  said  Queeny.  This  case  being  called 
for  trial  on  May  2, 1893,  said  Queeny  took  a  nonsuit,  and 
a  %vrit  of  retorno  habendo  was  awarded,  but  was  not  issued 
until  October  28,  1893,  which  was  returned  by  a  constable, 
viz.:  -'  Having  made  demand  on  the  within  named  defend- 
ant, to  surrender  to  me  the  within  described  •  property, 
which  he  refused  to  do,  I  therefore  return  this  writ,  the 
within  described  property  not  found  in  my  county,  this  1st 
day  of  December,  1893. 

Geo.  W.  Feanklin,  Constable." 

The  suit  at  bar  was  instituted  before  the  justice  Novem- 
ber 10, 1896  —  more  than  three  years  after  the  award  of 
the  writ  of  retorno,  and  more  than  three  years  after  its 
issue,  but  within  the  time  of  the  return  thereof. 

It  seems  plain,  upon  principle,  that  this  cause  of  action 
accrued  on  April  15,  1893,  when  the  replevin  bond  was 
taken.  The  statute  says  that  the  officer  shall  not  be  liable 
"  unless  the  bond  was  insufficient  when  taken,"  nor  "  unless 
the  suit  is  commenced  against  him  or  upon  his  bond  within 
three  years  after  the  cause  of  action  accrued."  If  the  bond 
was  insufficient  when  taken,  and  that  is  appellee's  conten- 
tion, then  the  constable  could  have  been  sued  as  soon  as  he 
approved  it  and  turned  over  the  property  to  Queeny,  and 
the  injured  party  could  have  recovered  at  least  nominal 
damages,  but  as  the  statute  contemplates  a  recovery  of  all 
damages  that  may  be  sustained  by  reason  of  the  officer's 
neglect,  and  as  the  authorities  are  not  uniform  on  this 
point,  it  being  unnecessary  in  this  case,  we  do  not  decide 
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the  point.  Bat  if  this  is  not  so,  at  least  he  could  have  been 
sued  when  the  replevin  suit  was  ended,  May  2,  1893,  and 
retorno  awarded.  Pearoe  v.  Humphreys,  14  Ser.  &  Raw. 
(Penn.)  23;  Oxley  v.  Cowperthwaite,  1  Dall.'349;  Manning 
V.  Pierce,  2  Scam.  4;  Peck  v.  Wilson,  22  111.  205;  Petrie  v. 
Fisher,  43  111.  442. 

In  the  Pearce  case,  supra^  the  court,  basing  its  ruling  on 
the  Oxley  case,  supra^  held  that  the  sheriff  was  liable  at  the 
termination  of  the  action  in  replevin  for  taking  insufficient 
sureties,  it  being  contended  that  the  liability  was  only  as  of 
the  time  of  taking  them,  but  remarked  upon  the  hardship 
of  such  a  rule  on  the  sheriff. 

The  Illinois  cases  above  cited  hold  that  a  sheriff  may  be 
sued  on  a  replevin  bond  taken  by  him  at  the  determination 
of  the  replevin  suit  and  award  of  retorno  habendo. 

The  judgment  of  the  Circuit  Court  is  reversed. 


Alexander  S.  Maltman  v.  Chicago^  Milwaukee  &  St. 

Paul  R.  R.  Go. 

1 .  Estoppel — Of  Railroad  to  Deny  that  Land  Used  by  Permission  of 
a  City  is  a  Public  Street. — Where  a  railroad  company  has  apphed  for 
and  obtained  leave  to  lay  its  trucks  upon  a  given  strip  of  land,  as  a  street 
of  a  municipality,  by  application  to  the  municipality  within  the  bound- 
aries of  which  the  said  strip  lies,  and  has  laid  its  tracks  pursuant  to  the 
permission  of  such  municipality  granted  upon  such  application,  it  can 
not  be  permitted  afterward,  and  while  it  continues  to  maintain  such 
possession  by  reason  of  such  permission,  and  without  other  title,  to  deny 
that  the  said  strip  was,  at  the  time  its  possession  was  taken,  a  street  or 
part  thereof,  in  an  action  by  an  abutting  property  owner  to  recover 
damages  for  injuries  claimed  to  result  from  laying  such  track  in  such 
street. 

.2.  Roads— WTien  Proof  of  Existence  of.  Necessary  in  Suit  for  Injury 
to  Property  by  Obstruction  of. — If  a  plaintiff  alleges  in  his  declaration 
that  he  owns  property  abutting  on  a  road,  that  such  road  affords  access 
to  and  egress  from  his  property,  and  that  the  defendant  has  taken  pos- 
session of  said  road  or  part  thereof,  and  thereby  damaged  such  property, 
he  makes  the  existence  of  the  road  material  and  should  prove  it  in  order 
to  entitle  him  to  a  recovery. 
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Trespass,  for  injuries  to  real  estate.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Natha^nibl  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Reversed  and  remanded. 
Opinion  filed  December  16,  1897. 

Wilson,  Moobb  &  McIlvaine,  attorneys  for  appellant. 

Chablbs  B.  Keeleb  &  E.  Pabmaleb  Pbentioe,  attorneys 
for  appellee;  Geo.  R.  Peck,  of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Appellant  brought  this  action  to  recover  from  appellee 
damages  which  he  claims  to  have  sustained  as  owner  of  six- 
teen lots  fronting  on  what  is  known  as  filoomingdale  road, 
upon  which  road  appellee  has  built  and  is  operating  its 
railroad.  This  suit  has  been  tried  twice.  On  the  first  trial 
the  case  was  taken  from  the  jury  by  the  court,  jind  judg- 
ment rendered  for  appellee,  which  judgment  was  reversed 
for  the  reason  that  the  record  disclosed  a  conflict  of  evi- 
dence on  alleged  matters  of  fact  which  should  have  been 
submitted  to  the  jury.  41  111.  App.  229.  On  the  second  trial, 
a  jury  having  been  waived,  the  court  found  the  issues  for 
appellee  and  rendered  judgment  in  its  favor,  from  which 
this  appeal  is  prosecuted. 

The  record  and  abstracts  are  voluminous  and  the  briefs 
of  counsel  exhaustive  in  the  discussion  of  the  questions  pre- 
sented, but  after  a  careful  consideration  of  the  same  we 
think  it  necessary  to  enter  into  a  review  of  but  one  question 
of  law  presented.  In  the  year  1857  the  locality  where  the 
lots  are  situated  was  a  rural  community,  a  part  of  the  town 
of  West  Chicago,  outside  the  limits  of  the  city  of  Chicago^ 
but  sparsely  settled,  although  a  subdivision  of  the  lots  in 
question,  with  other  property,  had  been  made  and  recorded 
in  1854,  known  as  Pierce's  addition  to  Holstein.  The  west 
line  of  this  subdivision  is  the  west  line  of  section  31,  town- 
ship 40  north,  range  14,  and  the  south  line  of  the  subdivision 
is  the  north  line  of  the  south  i  of  the  southwest  J  of  the 
same  section.  The  subdivision  shows  lots,  blocks,  avenues, 
streets  and  alleys,  and,  among  others,  Bloomingdale  road,  of 
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the  width  of  thirty- three  feet,  extending  east  from  Western 
avenue  past  Rosebud  avenue,  to  Milwaukee  avenue,  a  dis- 
tance of  nearly  one  quarter  of  a  mile.  The  appearance  of 
Bloomingdale  road  on  the  plat  would  indicate  it  was  the 
intention  of  the  maker  to  dedicate  thirty-three  feet  for  the 
purpose  of  a  street,  the  other  half  of  which  should  be  made 
up  from  lands  to  the  south  of  the  quarter  section  line,  which 
would  be  in  the  center  of  the  road. 

At  this  time,  1857,  Milwaukee  avenue  was  a  toll-road  and 
thoroughfare  of  travel  for  the  public ;  Western  avenue  was 
also  a  public  street,  but  not  traveled  a  great  deal,  and 
Bloomingdale  road  was  used  somewhat  by  the  public,  but 
a  fence  of  posts  and  boards  extended  along  the  quarter  sec- 
tion line  from  Western  avenue  to  Milwaukee  avenue,  and 
thence  in  a  southeasterly  direction  along  the  southerly  line 
of  this  avenue,  and  with  other  fences  inclosed  a  tract  of 
some  twenty-three  acres,  the  legal  title  of  which  was  in  a 
trustee  for  the  use  of  Mrs.  Emeline  Castle,  the  wife  of 
Edward  H.  Castle.  Mrs.  Castle  and  her  husband  then 
resided  at  what  was  known  as  the  Bull's  Head  Tavern,  within 
this  inclosure  on  Milwaukee  avenue,  near  its  intersection 
with  Bloomingdale  road.  The  title  to  this  twenty-three 
acres  passed  in  1862,  to  one  Isham,  in  whom  it  remained 
until  his  death  in  1865,  when  it  passed  to  his  heirs,  in  whom 
it  remained  until  after  the  commencement  of  this  suit,  sub- 
ject to  the  public  right  as  hereinafter  stated.  Isham  and 
his  heirs  all  resided  in  New  York  City,  but  had  agents  in 
Chicago  who  looked  after  this  property  for  them,  and 
rented  it  from  time  to  time. 

During  the  year  1857,  August  Steinhaus,  who  was  then 
one  of  the  highway  commissioners  of  the  town  of  West 
Chicago,  was  employed  and  paid  by  the  town  to  ditch  and 
grade  certain  streets  of  the  town,  among  others  said  Bloom- 
ingdale road.  He  ditched  and  graded  this  road  during  the 
year  1857.  While  engaged  at  this  work,  Steinhaus — with 
the  consent  of  said  Edward  H.  Castle,  whom  Mrs.  Castle 
testified  always  attended  to  her  business  affairs  and  had 
charge  of  what  was  done  upon  her  property,  and  that  mat- 
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ters  as  to  what  shoald  be  done  with  the  land  were  generally 
left  to  him — moved  said  fence  from  the  quarter  section  line 
to  a  point  which  the  preponderance  of  the  evidence  shows 
was  about  thirty  feet  south  from  the  quarter  section  line. 
Mrs.  Castle  also  says  she  nevor  gave  her  consent  to  the 
moving  of  this  fence,  and  says  she  didn't  know  that  it  had 
been  moved. 

No  other  improvement  of  this  road  appears  to  have  been 
made  after  1857  and  up  to  the  year  1886,  when  the  second 
railroad  track  was  laid,  as  hereinafter  stated,  but  it  was 
used  continuously  as  a  highway,  as  graded  by  Steinhaus, 
from  the  year  1857  up  to  1886,  except  that  the  travel  was 
somewhat  obstructed  by  the  building  of  the  first  railroad 
track  about  the  vear  1872,  as  hereinafter  stated. 

The  fence,  as  located  by  Steinhaus  when  he  moved  it  in 
1857,  remained  in  that  position  from  the  east  line  of  West- 
em  avenue  to  the  westerly  line  of  Milwaukee  avenue,  unt.l 
the  year  1890,  when  it  was  located  definitely,  by  the  survey 
of  the  witness  Martin  Draths,  at  about  thirty  feet  south  of 
the  quarter  section  line.  There  is  quite  a  conflict  in  the 
evidence  as  to  the  location  of  this  fence  at  different  times 
from  the  year  1857  down  to  1886,  but  from  a  careful  exam- 
ination of  all  the  evidence,  we  think  its  clear  preponderance 
establishes  the  conclusion  above  stated. 

In  1863  the  city  limits  of  Chicago  were  extended  to 
Western  avenue,  and  in  1872  the  city  passed  an  ordinance 
by  which  the  appellee,  through  its  lessor,  the  Chicago  & 
Pacific  K.  B.  Co.,  was  allowed  to  construct  and  maintain  a 
railroad  with  single  and  double  tracks,  commencing  at  tho 
Western  city  limits  at  Bloomingdale  road  (or  street', 
thence  on  said  Bloomingdale  road  to  and  across  Coventry 
street,  more  than  one  mile  to  the  east  of  Western  avenue. 
Pursuant  to  this  ordinance,  appellee's  lessor,  as  a  part  of  its 
railroad,  built  a  track  in  1872  along  said  Bloomingdale  road, 
east  from  Western  avenue  to  and  across  Milwaukee  avenue, 
opposite  the  said  lots,  within  the  thirty-three  feet  shown 
as  Bloomingdale  road  on  the  plat  of  said  Pierce's  addition, 
and  very  near  the  quarter  section  line.    This  track  was 
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used  for  railroad  purposes  from  that  time  up  to  1886,  when 
it  was  moved  slightly  north,  at  some  points  between  West- 
ern avenue  and  Milwaukee  avenue,  and  at  other  points 
between  said  avenues  slightly  south,  and  a  second  track 
was  laid  by  appellee,  all  being  done  pursuant  to  the  same 
ordinance,  and  under  a  special  permit  for  that  purpose 
granted  by  the  commissioner  of  public  works  of  the  city 
of  Chicago,  on  the  application  of  appellee's  lessor  and  for 
appellee's  use  and  benefit.  The  application  made  to  the 
commissioner  of  public  works  requests  a  permit  to  lay 
down  and  operate  a  double  track  from  the  Western  limits 
of  the  city  on  Bloomingdale  road  to  and  across  Coventry 
street,  "  as  shown  on  accompanying  tracing."  The  tracing 
shows  double  tracks  along  Bloomingdale  road  between  West- 
ern and  Milwaukee  avenues,  the  quarter  section  line  being 
about  midway  between  the  north  and  south  rails  of  the  re- 
spective tracks,  but  it  fails  to  show  any  southern  boundary 
for  the  road. 

The  permit  issued  on  the  application  is  to  lay  down  and 
operate  an  additional  track  ^'  on  and  along  Bloomingdale 
road  from  the  western  limits  of  the  city  of  Chicago  to  and 
across  Coventry  street,"  and  states  that  "This  permit  is 
granted  upon  the  express  condition  that  the  present  track 
is  to  be  thrown  over  the  necessary  distance  and  the  pro- 
posed track  shall  be  laid  alongside  of  present  track,  so  that 
the  double  track,  when  completed,  shall  occupy  as  nearly  as 
practicable  the  centre  of  said  Bloomingdale  road  as  shown 
in  red  lines  on  plat  on  file  in  this  office,  and  further,  that 
said  railroad  company  shall  lay  down  and  maintain  said 
tracks  in  a  manner  satisfactory  to  the  commissioner  of 
public  works;"  also,  that  "  All  work  and  material  con- 
nected with  the  laying  of  said  tracks  must  be  in  strict  con- 
formity with  the  ordinances  of  the  city  council  concerning 
the  same,  and  to  the  satisfaction  of  said  commissioner." 

The  first  track  was  shifted  as  indicated  in  said  tracing, 
and  the  second  track  laid  in  1886,  under  the  supervision  and 
direction  of  an  inspector  appointed  by  the  board  of  public 
wol*ks  of  the  city,  and  the  north  rail  thereof  placed  about 
four  feet  south  of  said  quarter  section  line. 
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Ever  since  this  work  was  done,  the  double  tracks  laid  as 
above  have  been  used  by  appellee  for  railroad  purposes,  to 
the  great  damage,  as  the  evidence  tends  to  show,  of  appel- 
lant^s  property. 

Appellant  acquired  title  to  said  sixteen  lots  in  March« 
1S74,  and  in  1879  to  1881,  erected  thereon  nineteen  two- 
story  brick  buildings  for  renting  purposes.  At  the  time 
appellant  acquired  title  to  said  lots  and  when  he  built  his 
houses  thereon,  said  first  track  was  used  for  railroad  pur- 
poses, but  no  claim  is  made  in  this  case  for  damages 
because  of  the  original  construction  of  said  first  track  and  its 
use  up  to  1886.  In  1886  the  assessor  for  the  West  Division 
of  the  city  of  Chicago  made  a  subdivision  of  unsubdivided 
lands  in  the  south  i  of  the  southwest  ^  of  said  section  31, 
in  which  said  twenty-three  acres  is  shown  as  lot  1,  the 
'  north  line  of  which  extends  to  said  quarter  section  line 
above  mentioned.  From  1866  to  1886  the  Isham  heirs^  paid 
taxes  on  said  twenty-three  acres  and  leased  the  same  under 
the  description  of  said  lot  1,  and  claim  that  they  never 
knew  that  the  strip  in  question  was  at  any  time  used  as  a 
street,  and  that  they  never  consented  to  such  use. 

The  principal  point  of  contention  of  fact  is  as  to  the  actual 

width  of  Bloom ingdale  road  as  used  by  the  public  from 

1857  to  1886,  which  is  conceded  to  have  been  a  street  or 

highway  for  travel  from  the  south  frontage  of  the  lots  in 

question,  in  the  year  1872,  to  the  quarter  section  line,  or  a 

width  of  about  thirty-three  feet,  and  so  remained  from  1872 

to    1886,  except  as  it  may  have    been  obstructed  by  the 

construction  and  use  of  said  first  track.    In  connection 

with  this  question  of    fact    arise    also  questions  of  law 

as  to  whether,  under  the  evidence,  there  was  a  dedication 

south  of  the  quarter  section  line,  and  if  not  a  dedication 

whether  there  was  a  highway  established  by  prescription  or 

under  the  statute  by  twenty  years  user  by  the  public.    And 

further,  that  if  it  should  be  held  that  said  road  was  not  in 

fact  a  public  highway  south  of  the  quarter  section  line,  still 

appellant  claims  that  appellee  can  not  now  be  heard  to  say 

that  it  was  not  a  public  street,  because  of  its  action  above 
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set  forth,  in  applying  for  said  permit,  acting  by  virtue 
thereof;  and  constructing  its  tracks  under  the  supervision  oi 
the  city. 

As  to  the  first  point  of  contention,  in  the  opinion  of  the 
learned  trial  judge,  which  is  made  a  part  of  appellee's  brief, 
appears  the  following  as  to  the  question  of  user  for  twenty 
years,  viz. : 

^^  I  have  examined  the  testimony  of  all  the  witnesses  upon 
that  point,  and  I  am  inclined  to  think  that  the  contention 
of  plaintiff  that  there  is  a  preponderance  of  testimony  on 
the  question  of  moving  the  fence  is  good.  At  the  same 
time,  the  preponderance  upon  the  proposition  of  the  width 
of  the  street,  and  also  upon  the  use  of  the  roadway  on  either 
side,  between  1857  and  1872,  the  time  of  the  laying  of  the 
first  track,  is  against  the  plaintiff,  and  the  question  arose, 
and  I  admit  that  I  was  in  some  doubt  about  it  for  a  time, 
as  to  what  the  court  ought  to  do,  finding  the  preponderance 
for  the  plaintiff  on  the  question  of  moving  the  fence,  and 
finding  a  clear  preponderance  against  him  on  the  proposition 
of  the  width  and  use  of  the  roadway." 

This  language  clearly  indicates,  when  considered  in  con- 
nection with  the  evidence,  that  the  trial  court  was  of  opin- 
ion that  the  contention  of  appellant  that  the  fence  was  not 
moved  after  it  was  moved  by  Steinhaus  in  1857,  is  estab- 
lished by  a  preponderance  of  the  evidence.  This  being  the 
opinion  of  the  trial  court,  then  the  point  to  determine  was, 
where  was  the  line  of  this  fence.  It  is  conceded  that  this 
fence  was  originally  on  the  quarter  section  line,  and  it  is 
clearly  shown  that  the  first  track  was  laid  north  of  it,  but  at  no 
point  more  than  four  feet  north  of  the  quarter  section  line; 
that  south  of  this  track  there  was  a  ditch;  that  wagons 
were  driven,  from  time  to  time,  between  the  ditch  and  the 
first  track;  that  there  was  a  pathway  between  the  ditch  and 
fence,  and  the  location  of  the  fence  in  1890,  is  fixed  by  act- 
ual survey.  When  it  is  considered  that  the  established  rule 
is  that  courses  and  distances  must  yield  to  monuments,  when 
proved,  it  seems  clear  that  the  opinion  of  the  trial  court  as 
to  the  fence  not  having  been  moved,  fixes  it  where  the  sur- 
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veyor  located  it,  at  about  thirty  feet  south  of  the  quarter  sec- 
tion line,  and  this  view  is  strongly  corroborated  by  the  clear 
weight  of  the  evidence,  and  should  overcome  the  testimony 
of  appellee's  witnesses,  whose  testimony  as  to  their  memory 
of  the  width  of  the  road  seems  to  have  been  of  controllino: 
influence  with  the  trial  court.  It  is  not  necessary,  however, 
to,  and  we  do  not,  place  this  decision  on  the  question  of 
difference  of  opinion  between  this  court  and  the  learned  trial 
judge  on  a  controverted  question  of  fact  which  he  must 
have  found  against  appellant,  because  he  failed  to  give  the 
proper  weight  to  so  significant  a  point  of  the  evidence  as 
the  location  of  the  fence,  which  he  says  was  in  appellant's 
favor.  The  questions  of  law  arising  in  connection  with  this^ 
controverted  fact  are  not  important  in  the  view  of  the  case 
taken  by  this  court,  and  will  not  be  discussed,  since  they 
can  not  arise  on  another  trial,  if  we  are  correct  as  to  th& 
other  question  of  law. 

Let  it  be  assumed  the  land  on  which  appellee's  second  track 
was  laid,  was  in  fact  private  property,  as  appellee  contends; 
can  it,  under  the  facts  in  this  record,  now  be  allowed  to 
say  it  was  not  a  street  ?  Appellee,  at  the  time  this  suit  was 
brought,  August  2,  1888,  claimed  the  right  to  occupy  bj^ 
its  tracks  the  strip  in  question  south  of  the  quarter  section 
line  under  an  ordinance  of  and  by  a  permit,  pursuant  to 
its  application  therefor,  from  the  city  of  Chicago.  It  had 
no  other  right  to  occupy  this  strip.  When  appellee  made 
its  application  to  the  city  for  a  permit,  it  asked  for  a 
permit  to  construct  and  operate  a  double  track  "from 
the  western  limits  of  the  city  on  Bloomingdale  road 
to  and  across  Coventry  street,''  and  with  the  application 
presented  a  tracing  or  map  on  which  said  road  is  shown, 
though  the  southern  limits  of  the  road  are  not  shown.  The 
permit  was  granted  as  requested,  but  upon  condition  that 
the  first  track  should  be  "  thrown  over  the  necessary  dis- 
tance and  proposed  track  laid  alongside  of  present  track  so 
that  the  double  track,  when  completed,  shall  occupy  as 
nearly  as  practicable,  the  center  of  said  Bloomingdale 
road."    This  permit  was  complied  with  strictly  by  appellee, 

Vofc.  LXXII  » 
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and  under  the  supervision  and  direction  of  the  city,  and  the 
tracks  as  constructed  were  used  by  appellee  for  railroad 
purposes  up  to  the  commencement  of  this  suit.  Appellee 
now  sa,ys  this  strip  was  not  a  part  of  the  street,  but  private 
property,  and  therefore  there  is  no  liability  on  its  part  for 
damages  to  appellant. 

In  the  case  of  Chicago,  8.  F.  &  C.  Railway  Co.  v.  Ash- 
ling, 160  111.  379,  which  was  an  action  of  debt  by  appellee, 
as  administratrix  of  Edward  Ashling,  deceased,  against  the 
Santa  Fo  Ry.  Co.,  based  on  a  judgment  previously  recov- 
ered for  negligence  of  the  Chicago  &  St.  Louis  Ry.  Co., 
causing  the  death  of  said  deceased,  on  the  ground  that  the 
former  company  had,  pending  the  original  suit,  become 
consolidated  with  the  latter  under  the  statute  of  this  State, 
and  the  latter  company  was  therefore  liable  for  the  judg- 
ment. The  Santa  Fe  company  denied  the  consolidation. 
The  Supreme  Court  said :  "  This  is  not  a  direct  proceeding 
to  test  the  right  of  the  Santa  Fe  company  to  hold  the 
franchises  and  property  of  the  St.  Louis  company,  and  to 
assert  its  corporate  rights  and  franchises,  and  if  the  effect 
of  what  has  transpired  between  the  two  companies  amounts 
to  a  consolidation  of  the  St.  Louis  company  with  the  Santa 
Fe  company,  the  latter  can  not,  in  this  proceeding,  be  heard 
to  say  that  it  did  not  comply  with  the  requirements  of  the 
statute,  but  it  is  estopped  therefrom." 

Hughes  v.  Came,  1 35  111.  527,  was  a  suit  for  partition  by 
Hughes,  the  grantee  of  one  Becker,  in  which,  besides  the 
partition,  it  was  sought  to  set  aside  a  tax  deed  to  Came,  of 
a  portion  of  the  premises  in  controversy,  as  being  invalid. 
It  appeared  that  in  the  affidavit  of  Came,  and  the  affi- 
davits accompanying  it,  and  made  a  part  thereof,  which  he 
presented  to  the  county  clerk  when  he  applied  for  the  tax 
deed,  he  mentioned  said  Becker  as  owner.  He  was  required 
by  law  to  serve  a  notice  on  the  owner,  and  notify  such 
owner  by  publication  before  he  would  be  entitled  to  a  tax 
deed.  He  published  a  notice  addressed  to  said  Becker  as 
owner.  On  the  trial  Came  contended  that  Hughes  had  not 
been  shown  to  be  the  owner,  though  it  was  shown  she  was 
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the  grantee  of  Becker.  The  court  said  :  "  Came  is  estopped 
from  denying  that  Becker  was  the  owner  at  that  time" 
(referring  to  the  time  he  made  his  affidavit  and  published 
the  notice).  "  The  applicant  for  a  tax  deed  can  not  swear 
to  the  ownership  of  a  party  in  order  to  get  his  deed,  and  then 
deny  his  own  sworn  statement  when  the  deed  is  attacked." 

Doane  v.  Lake  Street  El.  R.  R.  Co.,  165  111.  524,  was  a 
suit  in  which  an  abutting  property  owner  asked  an  injunc- 
tion against  the  railroad  company  to  prevent  it  from  build- 
ing its  road  in  the  street  in  front  of  his  property,  on  the 
claim  that  the  ordinance  under  which  the  road  was  being 
constructed  was  illegal  and  void,  because  of  non-compliance 
with  certain  requisites  of  the  statute  preliminary  to  an  appli- 
cation fo  the  city  council  by  the  railroad  company,  and  to 
the  passage  of  the  ordinance.  The  relief  asked  was  denied, 
for,  among  other  reasons,  that  the  owner  had  an  adequate 
remedy  by  suit  for  damages.  It  was  contended  that  if  the 
railroad  was  unlawfully  in  the  street  it  was  a  public  nuisance,  • 
subject  to  be  abated  and  removed  at  any  time,  and  there- 
fore that  the  owner  could  only  recover  damages  to  time  of 
bringing  his  suit,  and  hence  Uiere  would  be  a  multiplicity 
of  suits  in  order  to  make  the  remedy  complete. 

The  court  said :  "  We  think  it  clear  the  defendant,  if 
sued  for  resulting  injury,  could  not  be  heard  to  say  its  road 
was  a  nuisance,  or  built  in  violation  of  law.  Having  accepted 
and  availed  itself  of  the  grant  of  authority  from  the  city 
to  occupy  the  street,  it  would  be  estopped  to  question  the 
validity  of  that  authority.  For  the  purposes  of  recovery 
against  it  of  damages,  whether  present  or  prospective,  its 
road  must  be  deemed  lawfully  in  the  street,  and  it  compelled 
to  fully  (jompensate  all  parties  injured  on  that  theory.  This 
proposition  seems  to  us  so  reasonable  that  authorities  need 
scarcely  be  cited  in*  its  support." 

The  principle  announced  in  the  foregoing  cases  is  not  that 
of  an  estoppel  in  pais  or  equitable  estoppel,  as  is  contended 
by  appellee.  It  is  unnecessary,  in  the  application  of  this 
principle,  that  the  party  seeking  its  application  should  show 
that  he  had  taken  action  relying  on  the  representations  or 
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acts  of  the  opposite  party,  but  the  courts  say  it  is  enough  to 
debar  a  party  from  being  heard,  if  he  alleges  his  past  action 
was  wrongful,  or  that  his  representation  was  untrue,  when 
it  is  sought  to  enforce  a  liability  based  on  that  past  action 
or  representation. 

In  the  Doane  case,  it  does  not  appear  that  the  property 
owner  was  caused  to  take  any  different  position  or  do  any- 
thing to  his  injury  because  of  the  acts  of  the  railroad  com- 
pany. In  the  Came  case,  neither  Hughes  nor  her  grantor, 
Becker,  was  placed  in  any  different  position  because  Came 
bad  sworn  Becker  was  the  owner  of  the  land  in  controvers}^ 
and  gave  notice  to  him  as  ruch  owner. 

So  in  the  Ashling  case,  neither  the  administratrix  nor  her 
decedent,  for  whom  she  sued,  had  anything  whatever  to  do 
with  the  action  of  the  railway  companies  with  reference  to 
consolidation,  directly  or  indirectly,  nor  was  either  of  them 
caused  to  do  or  omit  to  do  anything  by  reason  thereof. 

The  following  cases  support  the  principle  announced  in 
the  cases,  supra:  City  of  Chicago  v.  Wheeler,  25  111.  478; 
Iliggins  V.  City  of  Chicago,  18  111.  276;  People  v.  Maxon, 
139  111.  306;  Union  Mutual  Life  Insurance  Co.  v.  Slee,  123 
111.  57;  Thatcher  v.  People,  98  111.  632;  Pool  v.  Breese,  114 
111.  594;  Purcell  v.  Town  of  Bear  Creek,  138  111.  624. 

We  think  the  contention  of  appellee"'8  counsel  that  the 
map  presented  to  the  city  and  made  by  the  engineer  of  the 
railroad  company  shows  Bloomingdale  road  a  thirty-three 
foot  street,  is  not  tenable.  On  the  contrary,  this  plat  fails 
to  fix  any  southern  boundary  to  this  road.  The  application 
accompanying  the  map  asked  for  a  double  track  on  the  road 
as  shown  on  the  tracing,  and  it  shows  two  tracks  on  the 
road,  one  north  and  the  other  south  of  the  quarter  section 
line,  about  equi-distant  therefrom.  The  permit  was  to  con- 
struct an  additional  track  on  Bloomingdale  road,  on  condi- 
tion that  when  completed,  the  two  tracks  should  "  occupy 
as  nearly  as  practicable  the  centre  of  said  Bloomingdale 
road." 

This  clearly  amounted  to  a  statement  by  the  company 
that  Bloomingdale  road  at  this  point  was  a  public  street 
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north  as  well  as  soath  of  the  quarter  section  line,  and  the 
city  so  considered  it,  or  it  would  not  have  granted  the  per- 
mit with  the  conditions  imposed  by  it.  The  company,  by 
acting  under  the  permit  in  building  its  tracks,  as  it  did  in 
the  space  north  of  the  south  fence  and  south  of  the  quarter 
section  line,  under  the  supervision  of  the  city,  and  without 
any  other  right  to  occupy  this  space,  said,  in  effect,  it  laid 
its  tracks  on  a  public  street,  the  middle  of  which  was  the 
quarter  section  line.  It  follows  from  the  above  that  the 
trial  court  erred  in  not  holding  appellant's  first  proposition 
of  law,  which  was  based  on  these  facts  and  the  principle  of 
law  above  stated. 

It  seems  unnecessary  to  discuss  appellant's  claim  to  recover 
under  his  third  count,  whether  the  strip  in  question  be  held 
a  street  or  not,  but  would  say  we  are  of  opinion  the  conten- 
tion is  not  tenable.  Appellant,  having  alleged  in  said  count 
that  his  lots  abutted  Bloomingdale  road,  that  this  road 
afforded  access  to  and  egress  from  his  houses,  and  that 
appellee  took  possession  of  said  road,  whereby  appellant 
was  injured,  made  the  existence  of  said  road  material,  it 
being  descriptive  of  locality,  and  he  should  have  proved  it, 
in  order  to  entitle  him  to  a  recovery.  Wisconsin  C.  R.  R, 
Co.  V.  Wieczorek,  151  111.  585;  1  Chitty's  PL  252;  Jerome 
v.  Whitney,  7  Johns.  321;  Buddington  v.  Shearer,  20  Pick. 
477. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judge  Sears  took  no  part  in  the  decision  of  this  case. 


Herman  Enuth  v.  Geo.  A.  Weiss  Malting  and  Elevator 

Company. 

1.  Neouqence — When  a  Question  of  Fact  and  When  of  Law. — ^When 
the  evidence  on  material  facts  is  conflicting,  or  when,  on  dispated  facts, 
fair-minded  men  of  ordinary  intelligence  may  differ  as  to  the  inferences 
to  be  drawn,  or  where,  on  even  a  conceded  state  of  facts,  a  different 
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conclusion  would  reasonably  be  reached  by  different  minds,  in  all  such 
cases  negligence  is  a  question  of  fact.  Whenever  there  is  a  reasonable 
chance  of  conclusions  differing  as  to  the  existence  or  non-existence  of 
negligence,  the  question  is  for  the  jury,  and  it  only  becomes  a  question 
of  law  when,  from  the  facts  admitted  or  conclusively  proved,  there  is 
no  reasonable  chance  of  reasonable  minds  reaching  different  conclu- 
sions. 

2.  Same — Held  tobea  Question  for  the  Jury  Under  the  Evidence  in  this 
Case, — From  a  careful  consideration  of  all  the  evidence  in  this  case,  the 
court  concludes  that  it  can  not  be  held,  as  matter  of  law,  that  the  plaint- 
iff was  guilty  of  negligence  which  contributed  to  the  injury  sued  on,  or 
that  the  defendant  was  not  guilty  of  negligence  which  caused  said 
injury,  and  therefore  that  these  questions  should  have  been  submitted 
to  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Reversed  and  remanded. 
Opinion  filed  December  16, 1897. 

James  C.  McShane,  attorney  for  plaintiff  in  error. 

John  A.  Post,  attorney  for  defendant  in  error ;  Samuel 
S.  Page,  of  counsel. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  op 
THE  Court. 

The  plaintiff  in  error  was  employed  by  defendant  as  fore- 
man in  a  kiln  room,  which  is  described  as  follows :  The 
room  is  seventy-seven  feet  long,  about  thirty-nine  feet  wide, 
and  the  ceiling  about  twenty -four  feet  hi  jh.  The  east  wall 
is  solid.  There  is  a  row  of  windows  in  the  west  wall,  facing 
on  the  street,  which  are  about  ten  feet  above  the  floor. 
There  are  also  windows  of  the  same  height  in  the  north  and 
south  wall  facing  on  an  alley.  There  are  two  doors  at  the 
northeast  comer,  one  leading  through  the  north  wall  into  an 
alley,  the  other  through  the  east  wall  into  an  adjoining 
room.  The  southeast  corner  is  exactly  the  same  in  this 
resrard.  The  doors  are  about  four  feet  above  the  floor,  and 
there  are  steps  leading  up  to  them.  In  the  center  of  the 
room,  about  equi-distant  from  the  north  and  south  and  east 
and  west  walls,  are  two  brick  furnaces  extending  from  floor 
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to  ceiling,  the  north  furnace  being  12^  feet  from  the  north 
wall,  and  the  south  one  the  same  distance  from  the  south 
wall.  The  distance  north  and  south  between  the  furnaces  is 
20f  feet.  The  shafting  extending  along  the  east  wall  is 
about  three  feet  six  inches  from  the  floor  and  extends  out 
about  two  feet  from  the  wall.  The  cog  wheels  on  the  shaft- 
ing, which  present  a  face  view  when  viewing  the  elevation, 
are  connected  with,  and  are  for  the  purpose  of  turning  the 
shafting,  which  extends  through  the  east  wall.  The  largest 
cog  wheels  are  about  two  feet  in  diameter.  There  are  four 
incandescent  lights  in  the  room,  situated  2f  feet  from  each 
end  of  each  furnace.  They  are  suspended  from  the  ceiling 
by  a  cord,  are  about  six  feet  from  the  floor,  and  are  about 
the  size  of  the  incandescent  lights  used  in  offices  and  the 
court  rooms.  Of  the  nearest  lights  to  the  point  of  the  acci- 
dent, one  was  twenty-three  feet  and  the  other  eighteen  feet 
distant.  The  lights  north  and  south  of  the  furnaces  can  not 
be  seen  from  the  ]x»int  of  the  accident. 

It  was  the  plaintiff's  duty  to  attend  to  the  fires  in  the 
furnaces,  and  to  keep  the  shafting  clean,  and  oil  it  every 
night.  There  was  no  guard,  railing,  or  partition  of  any  kind 
in  front  of  the  shafting.  Plaintiff  had  been  in  defendant's 
employ  about  a  year  and  a  half  before  the  accident  herein- 
after mentioned,  the  last  two  months  of  which  time  he  w^s 
employed  in  the  kiln  room,  the  last  month  at  night  and  the 
month  before  the  last  in  the  day  time.  April  27, 1S94, 
about  9:30  o'clock  p.  m.,  the  plaintiff's  jacket  or  jumper  was 
caught  in  one  of  the  cog  wheels  and  in  attempting  to  extri- 
cate himself  his  left  arm  was  crushed  off  immediately  below 
the  elbow,  necessitating  amputation. 

At  the  close  of  the  plaintiff's  evidence,  the  court,  on  motion 
of  defendant's  attorney,  instructed  the  jury  to  find  the  de- 
fendant not  guilty.  A  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  on  the  verdict. 

The  taking  of  the  case  from  the  jury  is  assigned  as  error. 
The  court  must  have  taken  the  case  from  the  jury  either 
because,  in  the  opinion  of  the  court,  the  evidence  showed 
contributory  negligence  on  the  part  of  the  plaintiff  which 
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would  preclude  a  recovery,  or  because  the  evidence  did  not 
sustain  the  allegations  in  the  plaintiff's  declaration  of  negli- 
gence of  the  defendant,  or  for  both  these  reasons. 

In  Wabash  Ry.  Co.  v.  Brown,  152  111.  488,  the  court  say  : 
"  Negligence  is  ordinarily  a  question  of  fact.  When  the 
evidence  on  material  facts  is  conflicting,  or  when,  on  dis- 
puted facts,  fair-minded  men  of  ordinary  intelligence  may 
differ  as  to  the  inferences  to  be  drawn,  or  where,  on  even  a 
conceded  state  of  facts,  a  different  conclusion  would  reason- 
ably be  reached  by  different  minds,  in  all  such  cases  negli- 
gence is  a  question  of  fact.  The  fact  to  be  determined  is 
the  existence  or  non-existence  of  negligence.  With  all  the 
facts  considered,  if  there  is  a  reasonable  chance  of  conclu- 
sions  differing  thereon,  then  it  is  a  question  for  the  jury. 
Negligence  may  become  a  question  of  law  when,  from  the 
facts  admitted  or  conclusively  proved,  there  is  no  reasonable 
chance  of  reasonable  minds  reaching  different  conclusions." 

What  is  here  said  is  in  conformity  with  prior  decisions  of 
the  Supreme  Court  (Lake  S.  &  M.  S.  Ry.  Co.  v.  Johnsen,  135 
111.  641,  647),  and  is  the  doctrine  announced  by  text  writers. 
Beach  on  Cont.  Neg.,  Sees.  162,  163;  Cooley  on  Torts,  Sees. 
670,  671. 

Such  being  the  law,  the  questions  are,  whether  the  evidence 
was  such  that  fair-minded  men  of  ordinary  intelligence 
might  reasonably  differ  as  to  whether  the  plaintiff  was  guilty 
of  negligence  which  contributed  to  the  injury,  and  whether 
such  men  might  reasonably  differ  as  to  whether  the  defend- 
ant was  guilty  of  negligence  which  caused  the  injury.  These 
questions  involve  an  examination  of  the  evidence.  A  motion 
to  instruct  the  jury  to  find  for  the  defendant,  is  in  the  nature 
of  a  demurrer  to  the  evidence,  and  admits  not  only  all  the 
evidence  proves,  but  all  it  tends  to  prove.  Ward  v.  City  of 
Chicago,  15  III.  App.  98;  Pennsylvania  Co.  v.  Conlan,  101 
III.  93,  105-6;  Frazer  v.  Howe  et  aL,  106  111.  563,  673. 

The  evidence  discloses  the  following  circumstances :  There 
was  no  railing  or  guard  of  any  sort  in  front  of  the  shafting 
and  cog  wheels,  or  between  the  shafting  and  cog  wheels 
and  the  furnaces,  where  the  plaintiff  was  required  to  work 


First  District — October  Term,  1897.     393 

Knutb  T.  Geo.  A.  Weiss  Malting  &  Elevator  Co. 

tending  the  fires.  The  kiln  room  was  built  about  a  year 
before  the  accident,  and  the  evidence  shows  that  after  it  was 
built  it  was  the  intention  of  the  company  to  place  a  guard 
in  front  of  the  shafting.  Charles  Veyhl,  a  millwright  in 
the  employ  of  the  defendant,  was  called  as  a  witness  by  the 
plaintiff,  and  testified  that  about  March,  1893,  he  heard 
Mr.  Weiss,  the  president  of  the  defendant  company,  speak 
about  a  rail  about  the  shaft  along  the  east  wall;  that  he,  the 
president,  told  Hassman,  the  foreman,  to  take  the  measure 
for  a  wooden  fence  across  there;  and  that  Hassman  meas- 
ured for  the  fence,  and  told  Mr.  Weiss  that  a  wooden  fence 
would  not  look  very  well,  that  an  iron  one  would  look 
better.  This  witness  further  testified  that  the  direction  of 
Weiss,  the  president,  was  to  measure  for  a  fence  around  the 
shafting,  extending  from  south  to  north  about  two  feet 
west  of  the  shafting;  and  that  afterward  he  heard  Hassman, 
the  foreman,  remark  that  he  was  to  write  to  the  iron  mak- 
ers to  put  up  a  fence  there,  but  the  witness  says  none  was 
ever  put  up. 

Henry  Olson,  a  witness  called  by  plaintiff,  testified  that  he 
was  a  member  of  the  firm  of  Olson  &  Tilman,  in  the 
machinery  and  millwright  business;  that  he  was  employed 
by  thedefendant  and  acted  as  superintendent  in  putting  up 
the  shafting,  and  had  a  conversation  with  Weiss  and  Hass- 
man about  putting  up  a  railing  along  the  shafting;  that  Mr. 
Weiss,  pointing  to  the  room,  said  "  there  should  be  a  railing 
around  here; ''  and  that  at  another  time  he  heard  Hassman 
say  they  were  going  to  have  a  railing  there,  and  that  as  he, 
witness,  understood  it,  the  contract  was  let.  The  plaintiff 
testified  that  about  a  month  after  he  commenced  working 
in  the  kiln  room,  he  spoke  to  Hassman  about  guards  or  rail- 
ing for  the  shafting;  that  he  said  '^  Mr.  Hassman,  that  is  a 
kind  of  dangerous  place;  I  think  there  ought  to  be  a  guard 
along  this  rail,"  and  Hassman  said,  '^  That  is  all  right,  Her- 
man, I  will  'tend  to  that."  Also,  that  four  or  five  days  be- 
fore the  accident,  he  said  to  Hassman, "  This  is  too  dangerous 
for  me  altogether;  I  am  going  to  quit  this  job,  if  there  is 
not  a  railing  put  up  here;"  when  Hassman  said,  ^*  That  is  all 
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right,  Herman,  you  can  stay  to  work,  and  I  will  see  that  it 
is  put  up  there  right  away."  When  Ilassman  said  this  to 
me,  I  said,  "  All  right." 

The  plaintiff  was  the  only  witness  as  to  the  circumstances 
attending  the  accident  and  how  it  happened.  He  says  that 
he  had  been  cleaning  and  poking  the  fires  for  about  ninety 
minutes,  and  had  just  finished  that  work,  and  was  standing 
at  the  east  door  on  the  north  side  of  the  south  furnace,  when 
he  heard  a  squeaking  noise  at  the  upright  shaft,  and  walked 
toward  the  shaft  trying  to  locate  the  place  from  which  the 
noise  came;  that  his  eyes  were  somewhat  dim  from  looking 
into  the  fires  so  long,  and  the  lights  were  poor,  and  that, 
before  reaching  the  place  where  the  accident  occurred,  and 
about  half  way  to  that  place,  he  stopped  and  rubbed  his  eyes 
with  his  hand,  and  they  gradually  grew  better;  that  the 
lights  were  behind  him,  and  as  he  walked  over  to  the  place 
of  the  accident,  he  could  just  discover  the  cogs.  He  then 
wen-t  on  toward  the  upright  shaft  and  stood  about  a  foot 
and  a  half  from  the  cog  wheels  and  strained  his  ears  to  dis- 
cover, if  possible,  where  the  squeaking  noise  came  from. 
He  had  on  a  striped  jacket,  such  as  is  known  among  work- 
ing men  as  a  "jumper."  The  north  and  south  doors  were 
open,  and  he  says  a  draught  of  wind  blew  his  jacket  into 
the  connecting  cog  wheels,  and  his  left  arm  was  caught.  He 
says  that  one  had  to  get  pretty  close  to  tell  the  exact  place 
where  the  sound  came  from,  also,  that  it  was  his  duty  to 
keep  the  shaft  oiled  and  cleaned  when  needed.  He  says 
that  when  he  halted,  about  half  way  from  where  he  started 
to  the  place  of  the  accident,  Ferdinand  Conkle,  the  engineer, 
came  in  and  said  there  was  something  squeaking;  that  Conkle 
was  about  twenty-five  or  thirty  feet  away  from  him,  and  he 
recognized  him  by  his  voice,  but  could  not  tell  by  sight 
whether  it  was  he.  There  were  only  two  of  the  electric 
lights  in  the  room  which  could  have  shed  light  on  the  copf 
wheels  where  the  accident  occurred,  one  of  them  about 
twenty-three  and  the  other  about  eighteen  feet  distant  from 
the  cog  wheels,  and  the  witness  testified  that  the  room  was 
very  poorly  lighted,  and  that  he  had  complained  to  the  night 


First  District — October  Term,  1897.     396 

Martin  v.  Sexton. 

foreman  several  times  about  the  poor  light — had  said  to  him, 
"  The  place  is  very  poorly  lighted,  a  person  can't  hardly 
see." 

Omitting  comment  on  the  plaintiff's  evidence  for  the  rea- 
son that  the  case  must  go  to  another  jury  if  not  otherwise 
disposed  of,  our  conclusion,  from  a  careful  examination  of 
all  the  evidence,  is  that  it  can  not  be  held,  as  matter  of  law, 
that  the  plaintiff  was  guilty  of  negligence  which  contributed 
to  the  injury,  or  that  the  defendant  was  not  guilty  of  negli- 
gence which  caused  the  injury,  and  therefore  that  these 
questions  should  have  been  submitted  to  the  jury. 

We  have  made  no  reference  to  the  declaration,  because  it 
is  not  claimed  that  it  was  not  sufficient  to  admit  the  plaintiff's 
evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judge  WiKOEs  took  no  part  in  this  decision. 


Nicholas  Martin  et  al.  v.  Patricli  J.  Sexton. 
A.  H.  Blaekall  et  al.  r.  Same. 
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1.  Chattkl  Mortq ages— statute  a«  to.  Must  be  Foll(nffed.—An  agree- 
ment conveying  personal  property  and  having  the  effect  of  a  mortgage 
is  invalid  as  to  subsequent  purchasers  and  incumbrancers  if  the  possession 
of  the  property  remains  with  the  grantors  and  the  agreement  is  not 
acknowledged  and  recorded  as  required  by  statute. 

2.  Same— Change  of  Pitssession  on  Default— la  a  suit  involving  the 
right  to  certain  personal  property  covered  by  two  chattel  mortgages  the 
court  reviews  the  evidence  and  holds  that  the  possession  of  the  book- 
keeper of  the  mortgagor  acting  as  agent  for  one  mortgagee  was  not 
sufficient  under  the  circumstances  as  against  the  other  mortgagee,  and 
that  a  seizure  of  the  property  by  the  latter  gave  him  a  prior  lien. 

8.  PLEADDJa — Pleadings  Construed  Most  Strongly  Against  the 
Pleader. — ^That  any  pleading  must  be  construed  most  strongly  against 
the  pleader  is  elementary;  and  under  this  rule,  where  the  validity  of  a 
chattel  mortgage  is  attacked,  the  mortgage  should  be  set  out  or  facts 
shown  from  which  the  court  can  see  that  it  is  invalid. 

4.    Appeals  and  Errors— P^ding<  Filed  After  Order  Appealed 
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From  is  Made, — On  an  appeal  from  an  original  order  appointing  a 
receiver,  the  court  can  not  consider  amended  or  supplemental  bills 
filed  after  the  appointment. 

Bill,  to  foreclose  a  chattel  mortgage  and  for  other  relief.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897.  Re- 
versed and  remanded.    Opinion  filed  October  21,  1897. 

Flowee,  Smith  &  Musgbave,  attorneys  for  appellants 
Nicholas  Martin  and  James  B.  Gascoigne. 

Newman,  Northrup  &  Lbvinson,  attorneys  for  appel- 
lants A.  H.  Blackall  &  Son,  A.  H.  Blackall,  E.  S.  Blackall 
and  L.  M.  BlackalL 

M.  Kavanagh  and  Alex.  S.  Bradley,  attorneys  for  ap- 
pellee. 

Mr.  Justice  "Windes  delivered  the  opinion  of  the  Court. 

These  cases  are  appeals  from  an  order  appointing  a  re- 
ceiver, and  were  consolidated  and  heard  on  one  record,  the 
same  abstracts  and  briefs. 

Appellee  filed  a  bill  against  all  of  the  appellants,  in  which 
he  alleged  that  he  made  an  agreement  September  22, 1896, 
with  appellants  Blackall  &  Son,  a  corporation,  A.  H.  Black- 
all,  £.  S.  Blackall  and  L.  M.  Blackall.  According  to  the 
allegations  of  the  bill,  this  agreement  is  a  conveyance  of 
personal  property  having  the  effect  of  a  mortgage;  provides 
for  the  possession  of  the  property  to  remain  with  the  grant- 
ors, and  has  been  neither  acknowledged  nor  recorded,  as 
required  by  Eev.  Stats,  of  111.,  Ch.  95,  Sees.  1-4. 

July  16,  1897,  appellant  E.  S.  Blackall,  acting  for  said 
corporation,  and  the  other  Blackalls,  agreed  with  said  Sex- 
ton that  one  Eose  Qifford,  who  was  then  employed  as  book- 
keeper in  said  business,  should  have  and  keep  the  custody 
and  possession  of  said  property,  take  all  cash  received  in 
said  business  and  turn  it  over  to  said  Sexton,  who  should 
pay  necessary  bills  and  carry  out  said  agreement.  She  was, 
it  is  alleged,  placed  in  charge  and  possession  accordingly, 
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but  what  possession  and  charge  she  had  is  not  shown  by  any 
facts  alleged,  except  that  she  had  the  key  to  the  store  where 
the  business  was  conducted.  There  is  no  showing  but  that 
there  were  other  kej'^s  to  the  store,  nor  that  the  business 
was  not  conducted  the  same  as  preriously. 

July  20,  1897,  appellant  Martin,  with  other  persons, 
entered  said  store  and  demanded  possession  of  all  the  said 
proi^erty,  and  appellant  A.  H.  Blackall  then  gave  possession 
of  said  store  and  property  to  said  Martin.  Said  Martin  and 
Blackall  then  required  and  compelled  said  Giflford  to  leave 
and  give  up  possession  of  said  store  and  property,  and  took 
forcible  possession  of  the  same,  and  the  same  were,  at  the 
filing  of  said  bill,  in  the  possession  of  said  Martin,  and  he 
was  carrying  on  said  business.  Said  Sexton  was  wholly 
excluded  from  any  possession  or  control  of  said  store,  prop- 
erty,  business  and  cash  receipts. 

The  bill  alleges  that  said  Sexton  does  not  know  the  full 
nature  of  said  Martinis  claim,  but  that  he  claims  to  have 
taken  possession  by  virtue  of  some  mortgage,  and  that  said 
•Sexton  is  informed  and  believes  that  said  Martin  is  acting 
in  collusion  with  said  Blackalls  and  under  color  of  a  pre- 
tended mortgage  executed  by  said  corporation  to  said  appel- 
lant Gascoigne  as  trustee  on  or  about  April  30, 1897,  with 
intent  to  hinder,  delay  and  defraud  said  Sexton,  which  mort- 
gage purports  to  convey  to  said  Gascoigne  the  same  prop- 
erty conveyed  to  said  Sexton,  and  that  it  was  recorded  in 
the  records  of  Cook  county  in  book  5492,  p.  338,  and  it,  or 
a  copy  thereof,  would  be  produced  at  the  hearing. 

It  is  further  alleged  that  if  said  Martin  or  Gascoigne  has 
acquired  any  Interest,  legal  or  equitable,  in  said  property  as 
against  said  corporation,  yet  that  such  interest  has  accrued 
since  said  conveyance  to  said  Sexton,  and  is  subject  to  the 
rights  of  said  Sexton  by  virtue  of  said  conveyance  and 
agreement.  No  fact  is  alleged  as  to  why  it  is  a  pretended 
mortgage,  nor  why  the  interest,  if  any,  of  Martin  or  Gas- 
coigne is  subject  to  the  rights  of  Sexton. 

That  the  allegations  of  any  pleading  must  be  taken  most 
strongly  against  the  pleader  is  elementary.    For  aught  that 
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appears  by  any  allegations  of  fact  in  the  bill,  the  mor^ 
gage  to  Gascoigne  was  properly  executed,  acknowledged 
and  recorded,  and  is  a  valid  and  subsisting  lien,  superior  to 
that  of  Sexton;  but  if  that  is  not  true,  at  least  enough 
appears  to  show  that  it  is  a  mortgage  executed  by  the  cor- 
poration and  good  between  it  and  Gascoigne,  and  since 
Sexton  has  failed  to  set  it  out  or  show  any  fact  from  which 
this  court  can  see  that  it  is  invalid,  it  must  be  taken  to  be 
of  equal  validity  to  the  agreement  with  Sexton.  The  agree- 
ment with  Sexton  is  invalid  as  to  subsequent  purchasers 
or  incumbrancers  because  it  was  not  acknowledged  and 
recorded.  Rev.  Stat.  111.,  Ch.  95,  Sec.  1;  Blatchford  v.  Boy- 
den,  122  111.  668;  Frank  v.  Miner,  50  111.  447. 

The  possession  of  Kose  Gifford,  she  being  the  bookkeeper 
of  the  Blackalls,  under  the  circumstances  above  stated,  was 
not  sufficient  as  against  Martin  and  Gascoigne.  Richards 
V.  Matson,  51  III.  App.  530,  and  cases  cited. 

The  possession  of  Martin  is  alleged  to  be  complete,  and 
that  he  was  carrying  on  said  business  at  the  time  of  filing 
the  bill.  This  makes  his  right  superior  to  that  of  Sexton. 
See  Frank  v.  Miner,  50  111.  447,  in  which  the  Supreme 
Court  says,  with  regard  to  two  mortgages,  each  of  which 
had  been  acknowledged  in  a  precinct  different  from  that  in 
which  the  mortgagor  resided :  "  It  then  follows  that  neither 
mortgage  acquired  any  advantage  over  the  other  by  prior- 
ity in  date,  or  other  act  in  procuring  their  mortgages. 
They  were  void  as  to  each  other  as  well  as  to  all  others; 
but  being  governed  by  the  common  law,  the  mortgages 
would  become  valid  and  binding  as  to  subsequent  cred- 
itors and  purchasers  so  soon  as  the  property  was  reduced 
to  possession  by  either  mortgagee,  under  and  in  pursuance 
to  the  terms  of  his  mortgage,  and  Garretson  was  the  first 
in  the  race  to  get  the  possession."  Garretson  was  in  this 
case  the  junior  mortgagee. 

The  appeal  being  from  the  original  order  appointing  the 
receiver,  we  c^an  not  consider  the  amended  and  supple- 
mental bill  filed  after  he  was  appointed,  but  when  it  is 
considered  in  connection  with  the  affidavits  in  the  record,  a 
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receiver  should  not  have  been  appointed,  because  its  addi- 
tional allegations  are  met  by  statements  in  the  affidavits. 

It  is  unnecessary,  from  the  views  expressed,  to  consider 
the  other  questions  discussed  by  counsel. 

The  order  appointing  the  receiver  will  be  reversed  and 
the  cause  remanded. 


7»> 


International   Bnil^ing^  Loan   and  Investment  Union  ^72 
et  al.  V.  Margaret  McGonigle  ^t  al. 

1.  AppEAiitAND  Erkobs — Orders  Making  Changes  in  Receivers  Not 
Reviewable, — An  order  substituting  one  person  for  another  as  receiver, 
affects  only  the  personnel  of  an  officer  of  the  court,  is  purely  a  matter 
of  judicial  discretion  and  as  an  interlocutory  order  is  not  reviewable  on 
appeal  in  the  absence  of  legislation  authorizing  it. 

2.  S  AMR — A  et  of  1887  as  to  Appeals  from  Certain  In  terlocutory  Orders 
Construed. — The  act  of  1887,  autliorizing  appeals  from  orders  appointing 
receivers  or  extending  their  powers  does  not  cover  the  acts  of  the  court 
in  making  changes  from  time  to  time  in  the  person  acting  as  receiver. 

Bill,  for  an  accounting  and  a  receiver.  Appeal  from  the  Circuit 
Court  of  Cook  Coun^;  the  Hon.  Olivbr  H.  Horton,  Judge,  presiding. 
Heiird  in  that  court  at  the  October  term,  1897.  Appeal  dismissed.  Opin- 
ion filed  October  21, 1897. 

Carlton  S.  Winslow,  attorney  for  appellants, 
No  appearance  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  an  interlocutory  order  appointing 
William  H.  Hall  receiver  of  the  International  Building, 
Loan  and  Investment  Union,  in  lieu  of  Stensland,  Schilling, 
Emrick,  Bradwell  and  Furlong,  receivers  theretofore  ap- 
pointed and  then  resigned. 

On  October  3, 1896,  a  bill  was  filed  in  the  Superior  Court 
of  Cook  County,  by  William  Clark  et  al.,  against  the  appel- 
lant corporation. 
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On  January  5,  1897,  an  intervening  petition  in  the  nature 
of  a  bill  in  chancery  was  filed  in  said  cause  by  the  attorney- 
general,  in  the  name  of  the  people,  and  on  the  relation  of 
David  Gore,  auditor,  etc.  On  the  same  day  the  Superior 
Court  entered  an  order  in  said  cause,  appointing  Stensland, 
Schilling  and  Emrick  receivers  of  the  appellant  corpora- 
tion, and  they  immediately  qualified. 

On  October  5,  1896,  a  bill  was  filed  in  the  Circuit  Court 
of  Cook  County,  by  Margaret  McGonigle,  against  the  appel- 
lant corporation. 

On  December  31, 1896,  an  intervening  petition  was  filed 
in  the  last  named  cause  by  Strubing  et  al.,  and  on  the  same 
day  an  order  was  entered  in  accordance  with  the  prayer  of 
such  petition  appointing  Brad  well  and  Furlong  receivers  of 
the  corporation. 

On  May  25,  1897,  the  Clark  cause  was  transferred  from 
the  Superior  Court  to  the  Circuit  Court  and  there  consoli- 
dated with  the  McGonigle  cause  still  pending  in  that  court. 

On  the  9th  day  of  June,  1897,  an  order  was  entered  by 
the  Circuit  Court  in  the  consolidated  causes,  denying  a 
motion  to  discharge  the  receivers  theretofore  appointed. 

On  the  16th  day  of  J  une,  1897,  a  further  order  was  entered, 
in  which  it  is  recited  that  *'  the  interests  of  the  stockholders 
and  creditors  will  be  greatly  injured  unless  the  court  shall 
continue  the  receivership  in  said  cause,"  etc. 

And  on  the  same  day  the  order  was  entered  from  which 
this  appeal  is  prayed. 

The  order  in  effect  accepts  the  resignation  of  Stensland, 
Schilling,  Emrick,  Bradwell  and  Furlong,  as  receivers,  and 
substitutes  Hall  as  receiver  in  their  place  and  stead  in  the 
words  following :  "  This  cause  coming  on  this  day  to  be 
heard,  and  Paul  O.  Stensland,  George  A.  Schilling,  George 
M.  Emrick,  Thomas  Bradwell  and  James  Furlong,  who  were 
heretofore  appointed  as  receivers  of  the  business  and  assets 
of  all  the  said  International  Building,  Loan  and  Investment 
Union,  a  corporation,  having  each  tendered  to  the  court  their 
resignation  as  such  receivers,  *  *  *  it  is  therefore 
ordered,  adjudged  and  decreed  by  the  court  that  the  resigna- 
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tion  of  said  Stensland,  Schilling,  Emrick,  Brad  well  and  Fur- 
long, as  receivers,  and  all  and  each  of  them,  be  and  the  same 
is  hereby  accepted,  *  «  *  that  William  A.  Hall  be  and 
is  hereby  appointed  sole  receiver  of  the  business  and  assets 
of  the  said  International  Building,  Loan  and  Investment 
Union  in  the  place  and  stead  of  the  said  Stensland,  Schilling, 
Emrick,  Bradwell  and  Furlong,  receivers  as  aforesaid,"  etc. 

It  seems  that  from  such  an  order  no  appeal  will  lie.  In 
the  absence  of  legislation  the  act  of  the  chancellor  appoint- 
ing a  temporary  receiver  is  held  .to  be  largely  a  matter  of 
judicial  discretion.     High  on  Eec.  25. 

And  in  our  State,  prior  to  the  act  of  June  14^  1887, 
appointment  of  a  receiYer  pendente  lite,  being  an  interlocu- 
tory order,  was  held  to  be  not  reviewable  upon  writ  of  error, 
Coates  V.  Cunningham,  80  111.  467. 

Looking  at  the  reason  of  the  rule,  there  is  mwch  more 
ground  for  holding  that  in  the  absence  of  legislation-  no 
appeal  could  lie  from  an  interlocutory  order  merely  substi- 
tuting one  person  for  another  as  receiver.  Such  order^ 
affecting  only  the  personnel  of  an  officer  of  the  court,  is 
purely  a  matter  of  judicial  discretion,  and,  as  an  interlocu- 
tory order,  is  not  reviewable  upon  appeal  under  the  rule  of 
Coates  V.  Cunningham,  mtpra. 

We  have  only  to  inquire,  then,  whether  this  order  come* 
within  the  provisions  of  the  act  of  1887.  The  provisions  of 
that  act  in  part  are,  "  That  whenever  an  interlocutory  order 
or  decree  is  entered  in  any  suit  *  *  *  appointing  a 
receiver,  or  giving  other  or  further  powers  or  property  to  a 
receiver  already  appointed,  an  appeal  may  be  taken  from 
such  interlocutory  order  or  decree,"  etc. 

We  can  not  interpret  this  statute  to  cover  the  successive 
acts  of  a  court  in  changing  from  time  to  time  the  person  of 
a  receivership.  If  by  such  an  order  the  scope  of  the  receiv- 
ership is  changed  by  enlargement,  then  the  statute  in  express 
terms  extends  to  such  order. 

But  by  this  order  no  change  is  made  in  the  "  powers  "  or 
"  property  "  of  the  receivership.  It  was  merely  the  act  of 
the  court  exercising  its  discretion  as  to  the  person  who  should 
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continae  pendente  lUe  in  the  same  receivership  theretofore 
created.    Neither  by  the  common  law  nor  by  force  of  the 
statute  is  such  discretion  reviewable. 
The  appeal  is  dismissed. 


McCormick  HarvestlDg  Machine  Co.  v.  August  Sendzl- 

kowsl£i. 

1.  Variance— -4  Variance  beld  jPafaZ.— That  the  allefitations  and 
proofs  must  correspond,  is  elementary,  and  in  a  suit  by  a  servant  against 
his  master  for  injuries  caused  by  a  defective  tool,  proof  that  the  servant 
asked  for  and  the  master  agreed  to  furnish  a  new  tool,  does  not  sustain 
an  allegation  tliat  the  defect  was  unknown  to  the  servant. 

2.  Bamb— TYme  at  Which  the  Question  Should  be  Raieed,— It  is 
immaterial  when  the  question  of  variance  is  called  to  the  attention  of 
the  trial  court,  if  it  is  done  at  the  trial  at  a  time  when  the  plaintiff  may 
avoid  the  variance  by  amendment  of  his  pleadings. 

8.  Eyidesce— Certain  Evidence  Held  Not  to  be  Hearsay  Evidence,  — 
The  objection  made  in  this  case,  that  it  was  error  for  the  court  to  allow 
the  appellee  to  testify  as  to  conversations  between  himself  and  another 
employe  of  appellant,  as  to  what  appellant's  foreman  told  such  em- 
ploye when  appellee  was  not  present,  can  riot  be  sustained  because  it 
appears  that  such  employe  and  appellee  were  acting  under  the  orders  of 
tlie  foreman,  in  doing  work  the  foreman  ordered  them  to  do,  and  that 
such  employe  was  directed  by  the  foreman  to  convey  his  order  to  do  the 
work  to  appellee. 

4.  iNSTRUcnoNS— Uiidiic  Prominenee  of  Particular  Words.— The 
court  holds  that  certain  instructions  asked  for  in  this  case  were  properly 
refused  because  undue  prominence  was  given  to  certain  words  by  using 
large  type  in  printing  them,  the  remainder  of  the  instructions  being  in 
type  about  half  as  large. 

5.  Master  and  Servant— Promises  by  Master  to  Hepair  Defective 
Machinery. — When  a  master,  on  being  notified  of  defects  in  machinery 
by  a  servant,  promises  to  make  the  needed  repairs,  the  servant  may 
remain  in  the  employment  a  reasonable  time,  to  permit  the  performance 
of  the  promise,  without  being  guilty  of  negligenca  And  the  promise 
need  not  be  to  repair  immediately;  a  promise  to  repair  within  a  reason- 
able time  is  sufficient. 

6.  PRAcncB— SJpeeioZ  Interrogatories  Must  Relate  to  Ultimate  Facts. 
— Special  interrogatories,  to  be  submitted  to  the  jury,  must  relate  to 
l^ltimate  facts  decisive  of  the  case. 

Trespass  on  the  Case,  for  personal  Injuries.  Appeal  from  the  Supe- 
rior Ck>urtof  Cook  County;  the  Hon.  Jahes  Qoogin,  Judge,  presiding. 
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Heard  in  this  court  at  the  Octoher  term,  1897.    Reversed  and  remanded. 
Opinion  filed  December  28, 1897. 

Underwood  &  Bcttler,  attorneys  for  appellant. 

*^  It  is  a  rule  of  pleading  subject  to  no  exception,  that  a 
party  must  recover,  if  at  all,  on  and  according  to  the  case 
be  has  made  for  himself  in  his  declaration.  He  is  not  per- 
mitted to  make  one  case  by  his  allegations  and  recover  on 
a  different  case  made  by  the  proof."  Moss  et  al.  v.  John- 
son, 22  111.  633;  Wolsey*^  v.  EUenyille,  23  N.  Y.  Supp.  410; 
Long  V.  Doxey,  50  Ind.  35*5;  Waldhier  v.  Hannibal,  etc.,  R. 
Co.,  71  Mo.  514;  Bufflngton  v.  Atlantic,  etc.,  K.  Co.,  64  Mo. 
246;  Chicago,  B,  &  Q.  R.  R.  Co.  v.  Magee,  60  111.  629; 
Toledo,  W.  &  W.  Ry.  Co.  v.Foss,  88  111.  551;  Toledo,  W. 
&  W.  Ry.  Co.  V.  Beggs,  85  111.  80;  Ebsery  v.  Chicago  City 
Ry.  Co.,'^164111.  524. 

*^  The  law  is  well  settled  that  in  a  case  of  this  kind  the 
allegations  of  the  declaration,  and  the  proofs,  must  agree, 
and  the  plaintiff  can  not  charge  in  his  declaration  a  specific 
act  of  negligence  and  succeed  on  the  trial  by  proving 
another  act  of  negligence '  wholly  different  from  that 
charged."  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Dickson,  143  IlL 
368. 

The  same  doctrine  has  been  repeatedly  declared  in  innu- 
merable decisions  in  this  State.  It  is  applicable  in  equity  as 
well  as  in  law.  Tuck  v.  Downing,  76  111.  71;  Chicago  & 
A.  R.  R.  Co.  V.  Michie,  83  111.  427;  Dowden  v.  Wilson,  108 
111.  257;  Kidder  v.  Vandersloot,  114  111.  133;  Boone  v.  Clark, 
129  111.  466;  Dougherty  v.  Catlett,  129  111.  431;  Purdy  v. 
Hall,  134  111.  298;  Coale  v.  Moline  Plow  Co.,  134  111.  "^350; 
Reed  v.  Reed,  135  III.  482;  Terre  H.  &  I.  R.  R.  Co.  v. 
Peoria  ife  P.  D.  Ry.  Co.,  167  111.  296. 

^^  If  a  plaintiff  could  allege  in  his  declaration  one  ground 
of  recovery  and  on  the  trial  prove  another,  a  defendant 
could  never  be  prepared  for  trial.  One  great  object  of  a 
declaration  is  to  notify  the  defendant  of  the  nature  and 
character  of  the  plaintiff's  demand  so  that  he  may  be  able 
to  prepare  for  a  defense;  but  if  one  ground  of  action  may 
be  alleged  and  another  proven,  a  declaration  would  be  a 
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delusion,  instead  of  affording  defendant  notice  of  what  he 
was  called  upon  to  meet.  Wabash  W.  Ry.  Co.  v.  Friedman, 
14«  111.  583. 

The  object  of  compelling  a  party,  objecting  on  the  ground 
of  variance,  to  raise  the  question  in  the  trial  court,  is  to 
afford  the  opposite  party  the  opportunity  of  amending  his 
pleadings.  So  long  as  the  opportunity  to  amend  the  plead- 
ings is  afforded,  it  is  not  too  late  to  raise  the  question  of 
variance  in  the  trial  court.  We  understand  the  purport  of 
all  the  decisions  in  this  State  to  be,  that  if  the  question  of 
variance  is  properly  raised  on  the  trial,  either  by  objecting 
to  the  evidence  when  offered,  or  by  a  motion  made  to  the 
court  after  the  evidence  has  all  been  produced,  to  exclude 
the  same  from  the  jury,  or  by  a  motion  to  instruct  the  jury 
to  find  for  the  defendant,  the  same  is  sufficient.  The  party 
seeking  to  raise  the  question  of  variance  may  select  any  of 
these  various  modes  that  he  may  see  fit  to  adopt  during  the 
progress  of  the  trial  of  the  case.  Lake  S.  &  M.  S.  Ry.  Co. 
V.  Ward,  135  111.  511;  Wabash  W.  Ry.  Co.  v.  Friedman,  146 
111.  583;  Libby,  McNeill  &  Libby  v.  Scherman,  146  IlL  540; 
Harris  v.  Shebek,  151  111.  287. 

The  duty  rests  on  the  servant  to  observe  whether  the 
machinery  furnished  him  is  in  repair,  and  if  tools  are  fur- 
nished him  in  good  condition  and  become  defective  and  out 
of  repair  afterward,  he  must  report  to  the  master  that  fact. 
He  must  cease  working  with  defective  machinery  as  soon 
as  he  discovers  its  defectiveness.  Monmouth,  M.  &  M.  Co. 
V.  Erling,  148  111.  521;  Toledo,  W.  &  W.R.R.  Co.  v.  Eddy, 
72  111.  138;  Richardson  v.  Cooper,  88  111.  270;  Chicago  & 
N.  W.  Ry.  Co.  V.  Jackson,  55  111.  492;  Illinois  Cent.  R.  R. 
Co.  V.  Jewell,  46  111.  99. 

It  is  now  uniformly  stated  by  text  writers  that  where  a 
master,  on  being  notified  by  the  servant  of  defects  that  ren- 
der the  service  he  is  engaged  to  perform  more  hazardous, 
expressly  promises  to  make  immediate  repairs,  the  servant 
may  continue  in  the  employment  a  reasonable  time  to  per- 
mit the  performance  of  a  promise  in  that  regard,  without 
being  guilty  of  negligence.  Missouri  Furnace  Co.  v.  Abend, 
107  111.  44;  Swift  &  Co.  v.  Madden,  165  111.  41. 
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The  law  is  that  when  the  servant  becomes  aware  of  the 
extra  hazard  in  his  employment,  it  is  his  duty  to  quit  work- 
ing at  once,  or  notify  the  master  and  call  upon  him  to 
remedy  the  defect.  He  is  only  justified  in  remaining  in  his 
employment  and  working  with  a  defective  tool  after  he  has 
brought  notice  of  the  defect  home  to  the  master,  upon  the 
express  promise  of  the  latter  that  he  will  remedy  the  defect 
within  a  reasonable  time.  Waldron  v.  Alexander,  136  111. 
650;  Chicago,  Milwaukee  &  St.  P.  Ey.  Co.  v.  O'SuUivan, 
143  111.  48;  Chicago,  B.  &  Q.  R.  E.  Col  v.  Dickson,  143  111. 
368;  Camp.  Pt.  Mfg.  Co.  v.  Ballon,  71  111.  417;  Chicago  & 
A.  E.  E.  Co.  V.  Munroe,  85  III.  25. 

Hurley  &  Koernbb  and  W.  E.  Oden,  attorneys  for 
appellee. 

Me.  Justice  Windes  delivered  the  opinion  of  the  Court. 

This  is  the  second  appeal  of  this  case  to  this  court.  (58 
111.  App.  418.)  On  the  first  appeal  by  the  plaintiff  below, 
appellee  on  this  appeal,  the  judgment  was  reversed,  the 
court  having  instructed  a  finding  for  defendant.  A  second 
trial  has  resulted  in  a  verdict  for  appellee  of  $7,500  and 
judgment  thereon,  from  which  this  appeal  is  taken.  Appel- 
lant claims  there  was  a  fatal  variance  between  plaintiff's 
declaration  and  the  proof;  that  there  was  error  in  the  giv- 
ing and  refusing  of  instructions;  that  the  court  admitted 
improper  evidence  for  plaintiff;  that  there  was  not  evidence 
to  sustain  the  verdict;  that  the  injury  was  caused  by  an 
assumed  hazard,  and  that  there  was  error  in  refusing  the 
second  special  finding  submitted  for  the  jury. 

The  first  count  of  the  declaration  alleges,  in  substance, 
that  on  May  7,  1890,  the  plaintiff  was  an  employe  of  the 
defendant ;  that  defendant  was  engaged  in  the  business  of 
manufacturing  and  selling  agricultural  implements  and 
machinery  in  Cook  county,  Illinois,  and  that  it  was  the 
duty  of  defendant  to  furnish  plaintiff  safe  and  suitable 
machinery,  tools,  utensils  and  appliances  in  good  order  and 
condition  for  use  in  his  employment ;  that  defendant  did 
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not  regard  its  duty  in  that  behalf,  but  did  furnish,  by  its 
servant,  its  foreman,  to  an  employe  of  defendant,  for  use,  a 
chisel  which  contained  a  flaw  or  defect,  which  fact  was  well 
known  to  the  said  foreman,  but  unknown  to  plaintiff,  and 
defendant  made  default  therein,  and  did  not  regard  its  dut}'; 
and  while  plaintiff  and  one  of  the  other  employes  of 
defendant,  on  said  day,  with  due  care  and  .diligence,  were 
using  said  chisel  in  the  performance  of  their  duties  in  the 
business  of  defendant,  the  chisel  so  carelessly,  negligently 
and  improperly  furnished,  by  reason  of  said  defect  or  flaw, 
and  while  in  ordinary  use,  was  then  and  there  caused  to  and 
did  break,  and  a  piece  of  said  chisel  struck  plaintiff  with 
great  force  and  violence  in  the  left  eye,  totally  destroying 
the  sight  thereof,  and  permanently  injuring  plaintiff,  etc. 

By  an  additional  count  it  was  alleged,  in  substance,  in 
addition  to  the  allegations  of  the  first  count  above  stated, 
that  defendant  did  not  regard  its  duty,  but  on  the  contrary 
furnished  plaintiff,  for  use,  a  chisel  which  contained  a  flaw 
or  defect,  which  fact  was  well  known  to  defendant,  but  was 
unknown  to  plaintiff,  and  therein  defendant  made  default, 
and  did  not  regard  its  duty,  and  on  said  day,  while  plaintiff 
and  one  of  defendant's  employes,  with  due  care  and  dili- 
gence were  using  said  chisel  in  the  performance  of  their 
duties  in  the  business  of  defendant,  the  chisel  so  care- 
lessly, negligently  and  improperly  furnished  by  defendant, 
and  by  reason  of  said  defect  or  flaw,  and  while  in  ordinary 
use,  was  then  and  there  caused  to  and  did  break,  and  a  piece 
struck  the  plaintiff  with  great  force  and  violence  in  the  left 
eye,  totally  destroying  the  sight,  and  permanently  injuring 
the  plaintiff,  by  reason  whereof  the  right  eye  of  plaintiff 
has  also  become  greatly  weakened  and  injured,  and  the 
sight  thereof  greatly  impaired ;  and  plaintiff  is  informed  by 
his  physician  that  he  will  probably  become  totally  blind, 
and  thereby  plaintiff  was  otherwise  hurt,  etc. 

Appellant  filed  the  general  issue  to  the  above  counts. 

On  the  trial  the  jury  answered*  yes  to  the  first  special 
finding,  to  wit:  "Did  the  plaintiff  after  he  knew  of  the 
alleged  defect  in  the  chisel  with  which  he  was  working, 
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continue  to  work  with  it,  under  the  promise  of  the  defend- 
ant that  the  defendant  would  repair  the  defect,  or  furnish 
a  good  chisel  in  the  place  of  the  one  with  which  he  was 
working  i " 

The  jury  also  answered  no  to  the  third  special  finding,  to 
wit :  "Was  not  the  injury  received  by  plaintiff  the  result 
of  one  of  the  ordinary  and  well  known  risks  of  employment 
in  which  he  was  engaged,  and  which  he  assumed  while 
working  in  the  employ  of  defendant,  as  a  chipper  of  cast- 
ings?" 

The  preponderance  of  the  evidence  justifies  both  said 
special  findings. 

Both  counts  of  the  declaration  allege  that  the  flaw  or 
defect  in  the  chisel  which  caused  the  injury  was  unknown 
to  the  plaintiff;  in  the  first,  that  it  was  well  known  to  appel- 
lant's foreman,  and  in  the  additional  count  that  it  was  well 
known  to  defendant. 

The  evidence  shows,  and  the  jury  found  as  above  stated, 
that  plaintiff  knew  of  the  defect  in  the  chisel  and  contin- 
ued to  work  with  it  after  such  knowledge.  That  the  alle- 
gations and  proof  must  correspond — must  agree — is  elemen- 
tary. They  do  not  afjree  in  this  case,  and  the  variance  is 
fatal  if  it  was  properly  presented  to  the  court  in  aDt  time. 
Illinois  C.  R.  R.  Co.  v.  McKee,  43  111.  119;  Toledo,  W.  & 
W.  Ry.  Co.  V.  Beggs,  85  111.  80;  Chicago,  B.  &  Q.  R.  R.  Co. 
V.  Bell,  312  111.  360;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Dickson, 
143  111.  868;  Wabash  W.  Ry.  Co.  v.  Friedman,  146  111.  683; 
Terre  H.  &  I.  R.  R.  Co.  v.  Peoria  &  P.  U.  Ry.  Co.,  167  111. 
296. 

In  the  Friedman  case,  supra^  the  court  say,  speaking  of 
the  question  of  variance:  ^^  It  may  be  said  that  the  ques- 
tion involved  is  a  technical  one,  and  hence  not  entitled  to 
that  consideration  which  a  court  should  give  to  a  question 
which  goes  to  the  merits  of  an  action,  and  plaintiff  had  the 
right,  when  the  question  was  raised,  to  amend  his  declara- 
tion, and  thus  obviate  the  difficulty,  but  he  saw  proper  to 
take  another  course,  and  he  occupies  no  position  now  to 
complain  should  the  rules  of  law  that  control  in  such  cases 
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be  strictly  enforced  against  him.  *  *  *  if  the  plaintiff 
maj''  allege  in  his  declaration  one  ground  of  recover}'-,  and 
on  the  trial  prove  another,  a  defendant  never  could  be  pre- 
pared for  trial.  One  great  object  of  a  declaration  is  to 
notify  the  defendant  of  the  nature  and  character  of  the 
piaintifiTs  demand,  so  that  he  may  be  able  to  prepare  for  a 
defense;  but  if  one  ground  of  action  may  be  alleged  and 
another  proven,  the  declaration  would  be  a  delusion,  and 
instead  of  affording  a  defendant  notice  of  what  he  was 
called  upon  to  meet,  it  would  be  a  deception.'* 

According  to  the  declaration  in  the  case  at  bar,  the 
very  gist  of  the  plaintiff's  right  to  recover  was  in  the  fact 
that  he  did  not  know  of  the  defect  in  the  chisel  which 
caused  his  injury,  and  appellant  had  the  right  to  prepare  its 
defense  with  reference  to  that  fact,  and  rely  upon  the  alle- 
gations of  the  declaration  in  that  regard.  It  seems  that 
the  case  was  tried  on  the  theory  of  an  order  by  the  foreman 
to  plaintiff  to  work  with  the  defective  chisel,  and  a  promise 
to  supply  a  chisel  without  defect.  That  was  not  the  case 
alleged.  No  order  or  promise  to  plaintiff  is  set  out  in  the 
declaration.  At  the  close  of  all  the  evidence,  appellant's 
attorneys  moved  the  court  to  give  the  following  instruction, 
viz.:  "  The  court  instructs  the  jury  to  find  the  defendant  not 
guilty."  And  appellant's  attorneys  then  and  there  stated 
to  the  court,  in  support  of  their  motion  to  give  said  instruc- 
tion, that  they  did  so  upon  the  following  grounds:  *' First, 
that  in  the  original  declaration  it  was  alleged  that  the 
defendant  by  its  then  servant  or  agent,  to  wit,  its  foreman, 
did  furnish  to  one  of  the  employes  of  said  defendant,  for 
use,  a  chisel  which  contained  a  flaw  or  defect,  which  fact 
was  well  known  to  said  foreman,  but  was  unknown  to  the 
plaintiff,  and  therein  did  make  default,  etc.;  and  secondly, 
in  the  additional  count  of  said  declaration,  filed  November 
14,  1892,  the  plaintiff  charged  that  the  defendant  did  furnish 
to  the  plaintiff,  for  use,  a  chisel  which  contained  a  flaw  or 
defe<3t,  which  fact  was  well  known  to  the  defendant,  but 
was  unknown  to  the  plaintiff,  and  therein  did  make  default, 
etc.:  whereas  the  evidence  in  the  case  showsconclusivelv  and 
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without  question  that  the  plaintiff  did  know  of  the  alleged 
flaw  or  defect  in  the  chisel  described  in  the  declaration  and 
in  the  additional  count  thereto,  and  that  after  examining 
said  chisel  sent  his  fellow-laborer  to  the  foreman  of  the 
defendant  to  see  if  he  could  get  another  chisel  in  its  place, 
and  was  told,  so  he  says,  to  go  on  working  for  awhile  with 
said  alleged  defective  chisel;  and  that  by  reason  thereof  the 
facts  alleged  in  said  declaration  and  the  facts  shown  by  the 
evidence  and  proved  upon  the  trial  constitute  a  fatal  vari- 
ance." 

But  the  court  refused  to  give  said  instruction,  and  no 
motion  was  made  by  plaintiff  to  amend  his  declaration. 

The  question  of  variance  was  tiius  fully  and  specifically 
presented  to  the  court  and  in  apt  time.  City  of  Mattoon 
v.  Fallin,  113  111.  249;  Lake  S.  &  M.  S.  Ky.  Co.  v.  Ward,  135 
111.  511;  Wabash  W.  Ey.  Co.  v.  Friedman,  146  III.  583; 
Libby  v.  Scherman,  146  III.  540;  Probst  Construction  Co.  v. 
Foley,  166  111.  31. 

In  the  Ward  case,  m.vjpra^  in  which  the  motion  to  instruct 
for  defendant  was  made  at  the  close  of  all  the  evidence, 
without  noticing  the  fact  that  the  motion  was  not  made  at 
the  time  the  particular  evidence  was  offered,  the  court 
said:  '^It  was  incumbent  upon  the  defendant  to  indicate 
and  point  out  in  what  the  variance  consisted,  so  as  to  enable 
the  court  to  pass  upon  the  question  intelligently,  and  also 
to  enable  plaintiff  to  so  amend  her  pleadings  as  to  make  it 
conform  to  the  evidence,  and  thus  avoid  defeat  upon  a  point 
in  no  way  involving  the  merits  of  her  claim.  Under  our 
statute  the  amendment  might  have  been  instantly  made, 
subject  only  to  such  terms  as  the  court  might  have  seen  fit 
to  impose,  and  the  cause  might  then  have  proceeded  as 
thouorh  no  variance  had  ever  existed." 

In  the  Foley  case,  supra^  in  which  a  motion  was  made  at 
the  close  of  the  plaintiff's  testimony,  the  court  said:  "In 
order  to  raise  the  question  of  variance,  it  was  necessary  for 
the  defendant  to  indicate  specifically  the  variance  and  point 
out  in  what  it  consisted,  so  as  to  enable  the  court  to  pass  upon 
the  question  intelligently,  and  also  to  enable  the  plaintiff  to 
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SO  amend  his  pleadings  as  to  make  it  conform  to  the  evi- 
dence. The  defendant  not  having  done  this,  but  having 
charged  a  variance  only  in  general  terms,  the  objection  mast 
be  considered  as  waived,  and  the  question  of  variance  can 
not  be  raised  here."    (Citing  cases.) 

It  would  therefore  seem  immaterial  when  the  question  of 
variance  is  called  to  the  attention  of  the  trial  court  so  it  is 
done  at  the  trial  at  a  time  when  plaintiff  may  avoid  the 
variance  by  amendment  of  his  pleadings. 

There  are  cases  holding  that  the  variance  must  be  called  to 
the  attention  of  the  court  at  the  time  the  evidence  is  offered, 
but  in  none  of  those  cases  does  it  appear  that  the  court  had 
under  consideration  the  question  here  involved. 

The  claim  that  appellant  can  not  now  insist  upon  the  vari- 
ance because  it  was  made  in  the  former  appeal,  is  not 
tenable  because  it  does  not  appear  that  this  court  then  con- 
sidered that  question,  evidently  supposing  that  on  another 
trial  it  would  be  avoided  by  amendment. 

The  error  complained  of  as  to  appellee's  instruction  may 
be  avoided  by  amendment  of  the  declaration  to  conform  to 
the  proof  which  justified  this  instruction. 

The  complaint  that  it  was  error  for  the  court  to  allow 
testimony  of  the  appellee  as  to  conversations  between  him 
and  his  witness  as  to  what  appellant's  foreman  told  the  wit- 
ness when  appellee  was  not  present,  can  not  be  sustained, 
because  it  appears  that  the  witness  and  appellee  were  act- 
ing under  the  orders  of  the  foreman  in  doing  the  work  the 
foreman  ordered  them  both  to  do.  The  witness  was 
directed  by  the  foreman  to  convey  his  order  to  appellee  to 
do  the  work. 

As  to  the  question  of  assumed  hazard,  that  was  a  ques- 
tion of  fact  for  the  jury,  on  which  there  wa^  a  conflict  of 
evidence,  and  the  jury  found  in  favor  of  the  appellee,  and 
we  are  not  prepared  to  hold  that  this  finding  was  against 
the  clear  preponderance  of  the  evidence.  The  same  may 
be  said  as  to  the  general  verdict  for  appellee,  had  the  alle- 
gations of  the  declaration  agreed  with  the  evidence.  58 
111.  App.  418. 
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As  to  appellant's  instructions  two,  three  and  five,  refused 
by  the  court,  it  was  sufficient  ground  to  refuse  them  that 
undue  prominence  was  given  to  the  words  "  not  guilty  "  by 
using  enlarged  type  in  printing  them,  the  remainder  of  the 
instructions  being  in  small  type  about  one-half  the  size  of  the 
words  "  not  guilty."  Wrightv.Brosseau,  78111. 381;  Hoyer 
V.  Salsbury,  7  111.  App.  97. 

The  fourth  of  appellant's  refused  instructions  was  suffi- 
ciently covered  by  the  eighth  and  tenth  given.  The  sixth 
instruction  was  properly  refused  because  in  case  of  a  promise 
to  repair,  it  need  not  be  that  the  promise  should  be  of  imme- 
diate repair,  as  is  stated  in  this  instruction;  It  is  sufficient 
that  the  promise  to  repair  was  within,  a  reasonable  time. 
Fairbank  v.  Haentzsche,  73  111.  236;  Missouri  'Fur.  Co.  v. 
Abend,  107  111.  51,  and  cases  cited. 

Appellant  asked  the  court  to  submit  the  following  special 
finding  to  the  jury,  viz.: 

"Was  it  possible  at  the  time  the  plaintiff  was  injured  to 
supply  him  with  a  chisel  which  would  chip  castings,  such  as 
he  was  working  upon,  under  blows  of  a  sledge  hammer 
wielded  by  a  workman,  and  yet  such  chisel  not  chip  off  or 
break  off  while  so  in  use  ? " 

This  was  properly  refused,  because  it  did  not  embody  an 
ultimate  fact  decisive  of  the  case.  Lake  £.  &  W.  E.  R.  Co. 
V.  Morain,  140  111.  121,  and  cases  cited. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Wallace  L.  De  Wolf  v.  The  Boyal  Trust  Company  et  al. 


1.  Recetvebs— Can  Not  Contract  Without  the  Sanction  of  the  Court, 
— A  receiver  is  always  subject  to  the  orders  of  the  court  appointing  him, 
and  can  make  no  contracts  without  the  sanction  of  such  court. 

2.  Same— Can  Not  Elect  to  A98ume  a  LeoBe  to  the  Insolvent,  —Without 
the  sanction  of  the  court  a  receiver  can  not  elect  to  bind  the  estate  of 
the  insolvent  on  a  lease,  by  his  own  independent  action.  And  if  a  land- 
lord desires  to  hold  a  receiver  for  the  full  term  of  the  lease,  he  should 
promptly  apply  to  the  court  when  the  receiver  takes  possession  of  the 
demised  premises,  when  the  court  may  order  that  the  receiver  hold  the 
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premises  for  the  full  term  of  the  lease  or  that  he  surrender  possession  to 
the  landlord. 

8.  Same  -Not  Liable  on  Lease  to  Insolvent  Without  an  Order  of  the 
Court, — ^A  receiver  who  takes  possession  of  demised  premises,  and  occu- 
pies them  under  the  order  of  the  court  for  a  time  sufficient  to  allow  him 
to  wind  up  the  husmess  of  the  insolvent  firm,  can  not  be  held  liable  for 
rent  according  to  the  terms  of  the  lease  in  the  absence  of  any  order  by 
the  court  that  the  lease  be  assumed. 

Intervening  Petition,  in  receivership  proceedings.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Mr« 
Justice  Sears  dissenting.    Opinion  filed  December  28, 1897. 

FiREBAUGH  &  Draper,  attorneys  for  appellant. 
Smith  &  Ellis,  attorneys  for  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Court. 

Benjamin  F.  Smith,  sole  surviving  partner  of  the  firm  of 
Hiram  P.  Smith  &  Co.,  filed  his  bill  in  the  Circuit  Court  of 
Cook  County  against  Mattie  C.  Smith,  the  administratrix 
of  Hiram  P.  Smith,  deceased,  to  wind  up  said  partnership 
and  for  the  appointment  of  a  receiver.  Appellee  was 
appointed  by  said  court  receiver,  and  it  qualified  and 
entered  upon  its  duties  as  such  October  26,  1896. 

Later  appellant  filed  two  petitions,  successively,  asking  to 
be  made  a  party  defendant,  and  the  vacation  of  the  order 
appointing  the  receiver,  and  for  its  discharge,  which  peti- 
tions were  on  hearing  denied  by  the  court. 

Again,  on  February  10,  1897,  appellant  filed  another 
intervening  petition,  setting  forth  that  on  April  13,  1896, 
he  made  a  lease  to  said  firm  of  Smith  &  Co.  of  certain 
store  rooms  and  basement,  known  as  Nos.  113  to  119  West 
Yan  Buren  street,  Chicago,  from  May  1,  1896,  to  April  13, 
1897,  at  the  rate  of  $75  per  month,  payable  in  advance  on 
the  first  day  of  each  month  of  said  term,  commencing  May 
1,  1896;  that  said  premises  were  and  are  the  premises  used 
and  occupied  by  said  Smith  &  Co.  for  carrying  on  all  of  its 
business;  that  there  was  due  petitioner  for  rent  of  said 
premises  from  said  Smith  &  Co.,  when  said  receiver  took 
possession  thereof,  the  sum   of   $135.54;    that  when  said 
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receiver  was  appointed,  it  immediately  took  possession  of 
all  of  said  premises,  and  continued  to  occupy  and  use  the 
same  under  and  by  virtue  of  the  terms  of  said  lease,,  and 
that  on  February  1, 1897,  there  became  due  to  petitioner, 
according  to  the  terms  of  said  lease,  for  the  month  of  Feb- 
ruary, 1897,  for  rent  of  said  premises,  the  sum  of  $75, 
which  still  remains  due  and  unpaid. 

Said  petitioner  asked  that  said  sum  of  $135.54  be  allowed 
as  a  claim  against  said  estate  of  Smith  &  Co.,  in  favor  of 
petitioner,  as  one  of  the  general  creditors,  and  that  said  sum 
of  $75  be  allowed  against  said  receiver,  and  that  it  be  paid 
as  part  of  the  costs  of  administration  of  said  estate,  and 
prior  to  the  claims  of  the  general  creditors.  The  receiver 
answered  said  petition,  and  it  was  heard  by  the  court  on 
the  following  stipulation  and  notice  thereto  attached : 

"  It  is  hereby  stipulated  by  and  between  the  parties  to 
this  suit,  as  follows,  to  wit : 

That  the  allegations  in  the  said  intervening  petition  of 
Wallace  L.  De  Wolf  contained,  in  reference  to  the  amount 
of  rent  due  October  1,  A.  D.  1896,  to  wit,  the  sum  of  one 
hundred  thirty-five  dollars  and  fifty-four  cents  ($135.54), 
are  true  as  alleged  in  said  intervening  petition. 

It  is  further  stipulated  that  all  the  facts  in  relation  to 
the  other  matters  alleged  in  said  intervening  petition  are 
as  follows,  to  wit : 

That  at  the  time  of  the  said  appointment  of  the  Boyal 
Trust  Company  receiver  herein,  the  business  of  H.  P.  Smith 
&  Co.,  the  insolvent  estate  in  these  proceedings  mentioned, 
was  holding  and  occupying  premises  known  as  Nos.  113, 
115  and  119  West  Yan  Buren  street  in  the  city  of  Chicago 
and  State  of  Illinois,  under  lease  bearing  date  April  13,  A. 
D.  1896,  by  which  lease  the  lessor  therein  mentioned,  the 
said  Wallace  L.  De  Wolf,  intervening  petitioner  herein,  had 
let  and  leased  the  said  premises  to  the  said  insolvent  firm 
of  Hiram  P.  Smith  &  Co.  from  the  1st  day  of  May,  A.  D. 
1896,  until  the  1st  day  of  May,  A.  D.  1897,  at  a  monthly 
rental,  as  per  the  terms  of  said  lease,  of  seventy-five  dollars 
($75)  per  month,  to  be  paid  upon  the  first  day  of  each  month; 
that  all  of  the  business  and  assets  of  the  said  Hiram  P. 
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Smith  &  Co.,  at  the  time  of  the  appointment  of  the  receiver 
herein,  were  situate  and  carried  on  at  the  said  premises. 

That  at  the  time  of  the  appointment  of  the  receiver 
herein,  the  said  receiver  took  possession  of  all  of  said  prem- 
ises mentioned  in  said  lease  under  order  of  the  court  herein, 
and  ever  since  said  time  has  continued  to  occupy  said  prem- 
ises under  said  lease,  and  on  February  1,  A.  D.  1897, 
delivered  to  complainant  a  part  of  the  said  keys  to  said 
premises  at  the  office  of  the  intervening  petitioner,  and  the 
balance  of  said  keys  to  said  premises  it  caused  to  be  left  at 
the  office  of  intervening  petitioner  on  February  3,  A.  D. 
1897;  that  on  January  22,  A.  D.  1897,  it  caused  to  be  served 
upon  the  intervening  petitioner  a  notice,  which  is  hereto 
attached  as  '  Exhibit  A,'  and  made  a  part  hereof. 

That  the  receiver  has  paid  to  the  intervening  petitioner 
the  rent,  as  per  the  terms  of  said  lease,  from  the  said  time 
it  took  possession  of  said  premises  up  to  February  1,  A.  D. 
1897,  since  which  time  no  rent  has  been  paid  for  said  prem- 
ises; that  the  said  leasehold  estate  was  at  the  various  times 
herein  mentioned  valuable  to  and  available  for  the  benefit 
of  the  creditors  of  said  estate,  and  that  the  said  receiver,  at 
the  time  of  its  appointment  herein,  elected  to  take  posses- 
sion of  said  premises  and  occupy  the  same  under  the  orders 
and  direction  of  the  court. 

The  above  embraces  all  that  ever  took  place  between  the 
intervening  petitioner  and  the  receiver  in  relation  to  said 
matter,  or  between  the  agents  of  either  of  said  parties. 

Dated  February  16,  1897. 

Smith  &  Ellis,  solicitors  for  Eoyal  Trust  Company, 
receiver. 

Firebaugh  &  Draper,  solicitors  for  intervening  petitioner." 

"  Notice. 

In  the  Circuit  Court  of  Cook  County,  Illinois. 

Benjamin  F.  Smith,  complainant,     ) 

vs.  \  Bill  163,009. 

Mattie  C.  Smith,  administratrix.      ) 

To  Wallace  L.  DeWolf : 

You  are  hereby  notified  that  the  undersigned  will,  on 

January  30, 1897,  surrender  to  you  the  premises  heretofore 
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occupied  by  it  as  receiver  for  the  late  firm  of  Hiram  P. 
Smith  &  Co.,  said  premises  being  no  longer  required  by  said 
receiver  in  administering  said  estate.  The  premises  in 
question  are  known  as  Nos.  113,  115  and  119  West  Van 
Buren  street,  Chicago.  On  said  January  30^  1897,  the  keys 
to  said  premises  will  be  surrendered  at  your  office. 
Dated  January  22, 1897. 

BoTAL  Trust  Co., 

JReceiver  for  Hiram  P.  Smith  &  Co. 

By  Smith  &  Ellis, 

Attornevs." 

No  other  evidence  was  introduced  or  heard  by  the  court. 
The  court  allowed  said  claim  of  $135.54  to  be  paid  with  the 
general  creditors  of  said  estate,  but  disallowed  the  claim  of 
$75  for  rent  of  February,  1897,  and  found  that  the  receiver 
vacated  said  premises  prior  to  February  1,  1897,  and  sur- 
rendered the  keys  thereof  to  petitioner  February  3,  1897; 
that  the  receiver  in  no  way  used  or  occupied  said  premises 
during  February,  1897,  or  thereafter;  that  said  receiver 
having  failed  to  surrender  said  keys  until  February  3, 1897, 
said  petitioner  was  entitled  to  rent  for  said  premises  up  to 
and  including  February  3, 1897,  amounting  to  $7.25,  and 
ordered  said  receiver  to  pay  said  petitioner  that  amount  as 
a  preferred  creditor.  From  this  last  order  appellant 
ap[)ealed.  The  first  six  assignments  of  error  question  the 
propriety  of  the  oi'ders  appointing  said  receiver,  appoint- 
ing Smith  &  Ellis  as  solicitors  for  said  receiver,  denying 
the  motion  of  petitioner  to  be  made  a  party  defendant, 
denying  his  petition  asking  the  discharge  of  the  receiver, 
and  in  allowing  said  Smith  &  Ellis  $50  for  their  services  as 
solicitors  for  said  receiver;  but  inasmuch  as  no  appeal  was 
taken  from  any  order  of  the  court  except  that  in  disallow- 
ing petitioner's  claim  for  rent  of  $75,  we  can  not  and  do 
not  consider  any  of  said  alleged  errors. 

The  only  remaining  question  is  as  to  whether  the  court 
erred  in  refusing  said  claim  of  $75.  In  the  case  of  Smith 
V.  Goodman,  149  111.  80,  where  the  question  was  as  to  the 
liability  of  an  assignee  under  a  voluntary  assignment  for 
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the  benefit  of  creditors,  upon  a  lease  to  the  insolvent  made 
before  the  assignment,  the  court  say :  "  While  the  assignee 
stands  as  the  representative  of  the  debtor,  the  purpose  for 
which  he  is  invested  with  title  to  the  insolvent's  property 
is  that  it  may  be  collected  and  made  available  for  the  pay- 
ment of  the  debts  of  the  assignor.  It  might  very  well  be 
that  a  term  of  years  in  land  might  be  so  burdened  with  the 
performance  of  conditions  that  it  would  be  wholly  valueless 
for  any  purpose  of  the  trust.  For  that  reason  it  has  been 
uniformly  held  that  the  assignee  may  accept  the  assignment 
and  enter  upon  the  execution  of  the  trust  without  becom- 
ing the  assignee  of  the  lease  held  by  the  insolvents,  unless 
he  elects  so  to  do.  (Citing  cases.)  And  the  assignee  is 
entitled  to  a  reasonable  time  in  which  to  ascertain  whether 
the  leasehold  estate  can  be  made  available  for  the  benefit  of 
creditors  or  not."  The  court  further  states  that  no  general 
rule  can  be  laid  down  as  to  the  eflFect  of  specific  acts  of 
the  assignee  in  determining  whether  there  has  been  an 
election  to  take  the  leasehold  property  as  part  of  the 
assigned  estate,  and  says  that  from  an  examination  of  the 
adjudged  cases  the  general  principle  would  seem  to  be 
"  that  the  assignee  will  not  be  held  to  have  accepted  the 
lease,  unless  it  be  shown  that  he  has  done  so  expressly,  or 
by  unequivocal  acts,  inconsistent  with  the  right  of  entry  by 
the  landlord,  has  indicated  an  election  to  appropriate  the 
leasehold  estate." 

In  Spencer  v.  Columbian  Expos.,  163  111.  126,  it. was 
contended  that  the  receiver,  notwithstanding  the  con- 
tract of  the  insolvent  to  pay  a  specified  rent,  was  only  bound 
to  pay  a  reasonable  compensation  for  the  privileges  it 
enjoyed  in  occupying  premises  under  order  of  the  court 
appointing  it;  but  the  court  held  the  receiver  liable  to  pay 
at  the  rate  contracted  for  by  the  insolvent  for  the  time  the 
premises  were  used  by  the  receiver,  being  the  full  time  of 
the  insolvent's  contract.  The  receiver  took  possession  and 
carried  on  the  business  of  the  insolvent,  which  the  insolvent 
had  been  unable  to  continue,  to  the  end  of  the  contract,  and 
received  all  the  profits  and  benefits  of  such  possession  and 
continuance  of  the  business.    Tne  court  recognizes  the  sanio 
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rule  as  applicable  to  a  receiver,  which,  in  the  Smith  case, 
supra^  is  applied  to  an  assignee,  except  the  court  says,  that 
the  right  to  elect  whether  he  (the  receiver)  will  perform  the 
contract  of  the  insolvent  or  not,  is  subject  to  the  order  of 
the  court,  and  that  it  is  so  laid  down  by  many  authorities. 

On  the  same  question,  in  case  of  Quincy,  etc..  Railroad 
Co.  V.  Humphreys,  146  TJ.  S.  96,  the  court,  quoting  from 
Gaither  v.  Stockbridge,  67  Maryland,  224,  said :  "  The  ordi- 
nary chancery  receiver,  such  as  we  have  in  this  case,  is 
clothed  with  no  estate  in  the  property*  but  is  a  mere  custo- 
dian of  it  for  the  court,  and  by  special  authority  may  become 
an  officer  of  the  court  to  effect  a  sale  of  the  property,  if  that 
be  deemed  necessary  for  the  benefit  of  the  parties  concerned. 
If  the  order  of  the  court  under  which  the  receiver  acts  em- 
braces the  leasehold  estate,  it  becomes  his  duty,  of  course, 
to  take  possession  of  it;  but  he  does  not,'  by  taking  such  pos- 
session, become  assignee  of  the  term  in  any  proper  sense-  of 
the  word.  He  holds  that,  as  he  would  hold  any  other  per- 
sonal property  involved,  for  and  as  the  hand  of  the  cowrt, 
and  not  as  assignee  of  the  term." 

And  again,  quoting  from  Sunflower  Oil  Co.  v.  Wilson,  143 
U.  S.  322,  the  court  said :  "  The  receiver  did  not  simply,  by 
virtue  of  his  appointment,  become  liable  upon  the  covenants 
and  agreements  of  the  railway  company,"  citing  cases. 
"Upon  taking  possession  of  the  property,  he  was  entitled 
to  a  reasonable  time  to  elect  whether  he  would  adopt  this 
contract  and  make  it  his  own,  or  whether  he  would  insist 
upon  the  inability  of  the  company  to  pay,  and  return  the 
property  in  good  order  and  condition,  paying,  of  course,  the 
stipulated  rental  for  it  so  long  as  he  used  it."  *  »  *  The 
court  proceeds :  "  Tested  by  this  rule,  we  are  of  opinion 
that  these  receivers  did  not  become  bound  bv  an  election,  or 
by  reason  of  any  act  of  their  own,  or  by  any  order  of  the 
court.  The  court  did  not  bind  itself  or  its  receivers  eo 
instanti,  by  the  mere  act  of  taking  possession.  Beasonable 
time  had  necessarily  to  be  taken  to  ascertain  the  situation 
of  affairs."  See  also  U.  S.  Trust  Co.  v.  Wabash  W.  Ry.  Co., 
150  D.  S.  287;  and  Morrison  v.  Blackall,  68  111.  App.  512. 

Vol  LXXn  V 
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In  the  latter  case  the  extent  of  the  landlord's  contention 
was  that  the  receiver  was  liable  for  the  time  he  actually 
occupied  at  the  rate  fixed  by  the  lease,  the  receiver  having 
conducted  the  business  of  the  insolvent  in  the  leased  prem- 
ises for  nearly  two  years,  and  the  unexpired  term  of  the 
insolvent's  lease  was  about  two  years  more. 

That  it  is  the  general  rule  that  a  receiver  is  always  subject 
to  the  order  of  the  court  appointing  him,  and  can  make  no 
contracts  but  with  the  sanction  of  the  court,  is  plain. 

High  on  Receivers,  §  390a,  states  the  law  in  these  words : 
"  All  contracts  made  by  him,  the  receiver,  are  subject  to 
modification  by  the  court,  and  persons  contracting  with  him 
are  chargeable  with  notice  of  his  limited  powers  in  this 
regard,  and  deal  with  him  at  the  risk  of  their  contracts  not 
b^ing  approved  by  the  court." 

Beach  on  Receivers,  Sec.  257,  states  the  same  principle  in 
these  words :  "  Neither  can  he,  the  receiver,  enter  ii^to  con- 
tracts without  the  approval  of  the  court.  Although  as 
receiver  he  may  enter  into  negotiations  and  make  such  agree- 
ments as  would  be  binding  upon  him  as  an  individual,  yet, 
in  order  to  affect  the  funds  in  his  hands,  his  acts  must  be 
ratified  by  the  court.  This  rule  is  so  well  established  that 
it  has  beeji  decided  that  all  persons  conti*acting  with  a 
receiver  aio  chargeable  with  knowledge  of  his  inability  to 
contract,  and  enter  into  contracts  with  him  at  their  peril, 
and  that  the  court  has  unquestioned  power  to  modify  or  even 
vacate  his  agreements." 

In  Bispham's  Equity,  Sec.  580,  it  is  stated,  speaking  of 
receivers :  ^^  His  first  duty  may  be  said  to  be  to  take  pos- 
session of  the  estate  in  the  room  and  place  of  the  owner 
thereof;  and  under  the  supervision  of  the  court  to  manage 
the  property  so  as  to  transfer  the  same,  and  if  possible,  to 
make  it  profitable  for  those  who  may  ultimately  be  declared 
the  owners  thereof.  The  powers  of  a  receiver  are  limited. 
All  his  actions  are  under  the  immediate  control  of  the  court, 
and  in  order  to  a  safe  custody  of  the  estate  he  must  continu- 
ally apply  to  the  court  for  its  advice  and  sanction." 

We  therefore  conclude  that  without  the  sanction  of  the 
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court  the  receiver  may  not  elect  to  bind  the  estate  of  the 
insolvent  on  a  lease,  by  his  own  independent  action.  It 
appears  from  this  record  that  while  the  receiver  occupied 
the  demised  premises,  such  occupancy  was  of  advantage  to 
the  estate  and  was  under  the  orders  of  the  court,  but  it 
nowhere  appears  that  he  elected  to  take  the  lease  as  an 
asset  of  the  estate,  or  that  the  sanction  of  the  court  went 
further  than  to  approve  of  the  action  of  the  receiver  in 
retaining  the  demised  premises  so  long  as  such  detention 
was  of  advantage  to  the  estate. 

It  was  equitable  that  the  receiver  should  pay  for  the  prem- 
ises rent  at  the  rate  specified  in  the  lease  for  the  time  he 
actually  occupied  the  same,  which  was  done.  If  the  land- 
lord had  desired  to  hold  the  receiver  for  the  full  term  of  the 
lease,  he  should  have  promptly  applied  to  the  court  when 
the  receiver  took  possession  of  the  demised  premises,  when 
the  court,  if  it  was  thought  it  would  be  of  advantage  to  the 
estate  that  the  receiver  hold  the  demised  premises  for  the 
full  term  of  the  lease,  could  so  direct,  and  then  the  liability 
of  the  receiver  would  be  unquestioned;  or  if  that  was  not 
deemed  to  be  advantageous  to  the  estate,  the  court  could 
have  directed  the  receiver  to  give  possession  to  the  landlord. 
It  is  too  late,  under  the  circumstances  shown  in  this  case, 
for  the  landlord,  he  having  taken  no  action  toward  deter- 
mining his  relations  to  the  receiver,  to  now  claim  that  the 
receiver  is  liable  for  rent  according  to  the  terms  of  the 
lease,  simply  because  the  receiver  took  possession  of  the 
same  and  occupied,  under  the  orders  of  the  court,  for  a 
time  sufficient  to  allow  him  to  wind  up  the  business  of  the 
insolvent  firm. 

The  order  and  decree  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Sears,  dissenting. 

I  do  not  concur  in  the  conclusion  reached  by  a  majority 
of  the  court. 

That  the  receiver  here  should  be  permitted  to  "  elect "  to 
retain  the  premises  under  the  lease  and  occupy  them  for 
more  than  one-half  of  the  term  remaining  unexpired  when 
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he  took  possession  as  receiver,  and  then  to  "elect"  to 
abandon  the  tenancy,  seems  to  me  to  be  inequitable  in  prin- 
ciple, nor  do  I  think  it  supported  by  authority. 

There  can  be  no  question  as  to  the  well  established  gen- 
eral rule  that  the  receiver  may  not  incur  obligations,  and 
thereby  bind  the  estate,  without  the  consent  of  the  court 
which  has  made  him  its  officer. 

Neither  can  the  rule  be  questioned  which  gives  to  the 
receiver— -acting,  of  course  and  always,  under  the  direction 
of  the  court — a  reasonable  time,  during  which  he  may  retain 
premises  formerly  held  by  the  insolvent  under  lease,  without 
making  himself,  as  receiver,  privy  to  the  lease  or  obligated 
under  the  terras  of  the  tenancy,  for  the  purpose  of  electing, 
within  such  reasonable  time,  whether  it  will  be  of  benefit  to 
the  estate  to  accept  the  tenancy  and  treat  the  leasehold  as 
an  asset  of  the  estate,  either  for  sale  as  an  asset,  or  for  use 
in  carrying  on  the  business  of  the  estate. 

This  rule  is  announced  in  Morrison  v.  Blackall,  68  111.  App. 
504,  in  the  following  terms :  "  We  regard  the  rule  to  be 
that  a  receiver  or  an  assignee  of  an  insolvent  may  accept 
the  trust  conferred  upon  him  without  becoming  the  assignee 
of  any  lease  held  by  the  insolvent.  Whether  such  assignee 
or  receiver  will  become  the  assignee  of  or  bound  to  pay 
rent  provided  in  a  lease  held  by  the  insolvent^  is  for  the 
assignee  or  receiver  to  determine.  He  has  a  right  to  elect 
what  he  will  do  in  this  regard,  and,  if  the  landlord  takes  no 
action,  a  reasonable  time  within  which  to  make  such  elec- 
tion. If  he  continue  to  remain  in  occupancy  of  the  demised 
premises  beyond  such  reasonable  time,  he  will  be  presumed 
to  have  elected  to  accept  the  lease,  and  will  be  bound  to  pay 
the  rent  provided  thereby." 

In  Smith  v.  Goodman,  149  111.  75,  the  court,  in  comment- 
ing upon  this  rule,  say :  "  It  is  undoubtedly  the  rule  that 
the  assignee  must  make  his  election  within  a  reasonable 
time,  and  will  not  be  permitted  to  continue  in  the  occupa- 
tion of  the  premises  unreasonably." 

In  Spencer  v.  Columbian  Ex.,  163  111.  127,  the  court  say : 
'^  The  general  principle  contended  for  by  appellant  that  a 
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receiver  has,  subject  to  the  order  of  the  court,  the  right  to 
elect  whether  he  will  perform  the  contract  or  not,  and  is 
entitled  to  a  reasonable  time  after  taking  possession  in 
which  to  make  such  election,  is  not  denied.  It  is  so  laid 
down  by  many  authorities.  (Citing  cases.)  But  we  have 
been  referred  to  no  case  holding  that  when  the  lease  or  con- 
tract is  of  itself  a  thing  of  value  to  the  creditors^  and  the 
receiver,  under  the  order  of  the  court,  takes  possession  of 
the  premises  and  conducts  the  business  which  the  insolvent 
has  been  unable  to  continue,  and,  without  any  act  of  disaf- 
firmance or  notice  that  he  would  not  be  bound  by  the  con- 
tract, completes  the  time  and  receives  the  profits  and  all  the 
benefits  from  such  possession  and  continuance  of  the  busi- 
ness, the  receiver  may  then  repudiate  the  contract,  and  pay 
only  on  the  basis  of  a  quantum  ToeruitP  »  *  *  And  the 
court  continues,  quoting  from  Smith  v.  Ooodman,  9upra  : 
"  *  There  is  not  entire  uniformity  of  decisions  as  to  when  the 
assignee  will  be  held  to  have  accepted  the  lease  and  bound 
himself  to  perform  its  covenants,  and  no  general  rule  can  be 
laid  down  as  to  the  effect  of  specific  acts  of  the  assignee  in 
determining  whether  there  has  been  an  election  to  take  the 
leasehold  as  a  part  of  the  assigned  property.  An  exam- 
ination of  the  adjudged  cases  is  valuable  only  as  fixing  the 
general  principle  by  which  the  case  is  to  be  governed,  which 
would  seem  to  be  that  the  assignee  will  not  be  held  to  have 
accepted  the  lease  unless  it  be  shown  that  he  has  done  so 
expressly,  or,  by  unequivocal  acts  inconsistent  with  the 
right  of  entry  by  the  landlord,  had  indicated  an  election  to 
appropriate  the  leasehold  estate.'  No  reason  is  presented 
why  the  receiver  may  not  either  expressly  elect,  or,  by 
unequivocal  acts  inconsistent  with  the  right  of  entry  by  the 
landlord,  indicating  an  election  to  appropriate  the  leasehold 
estate,  be  held  to  have  done  so  impliedly,  without  any  act 
on  the  part  of  the  landlord  putting  the  court  or  the  receiver 
to  an  election." 

Nothing  inconsistent  with  this  announcement  of  the  rule 
by  our  Supreme  Court  is  found  in  Sparhawk  v,  Yerkes,  142 
U.  S.  1;  Sunflower  Oil  Co.  v.  Wilson,  142  U.  S.  313;  Quincy, 
etc.,  R.  E.  Co.  V.  Humphreys,  145  U.  S.  82. 
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In  U.  S.  T.  Oo.  V.  Wabash  W.  Ry.  Co.,  150  U.  S.  287,  the 
coart  say :  ^'  The  general  rale  applicable  to  this  class  of  cases 
is  undisputed,  that  an  assignee  or  receiver  is  not  bound  to 
adopt  the  contracts,  accept  the  leases,  or  otherwise  step 
into  the  shoes  of  his  assignor,  if  in  his  opinion  it  would  be 
unprofitable  or  undesirable  to  do  so;  and  he  is  entitled  to  a 
reasonable  time  to  elect  whether  to  adopt  or  repudiate  such 
contracts.  If  he  elect  to  adopt  a  lease,  the  receiver  becomes 
vested  with  the  title  to  the  leasehold  interest,  and  a  privity 
of  estate  is  thereby  created  between  the  lessor  and  the 
receiver,  by  which  the  latter  becomes  liable  upon  the  cov- 
enant to  pay  rent." 

From  these  decisions  it  is  apparent  that  the  rule  as  estab- 
lished contains  these  well  defined  propositions : 

1st.  That  the  protected  occupancy  of  the  receiver  during 
a  reasonable  time  is  for  the  purpose  only  of  enabling  him 
to  elect  whether  the  leasehold  will  be  of  benefit  to  the 
estate. 

2d.  That  such  occupancy  ends  and  privity  of  contract 
under  the  lease  begins  the  moment  such  election  is  made,  if 
it  be  an  election  to  retain. 

3d.  If  without  any  express  election  the  receiver  remain 
in  occupancy  beyond  a  time  reasonable  for  the  purpose  of 
election,  he  thereby  impliedly  elects  to  retain,  and  becomes 
obligated  as  receiver  under  the  terms  of  the  lease. 

4th.  Such  implied  election  by  occupancy  is  presumed  to 
be  with  consent  and  by  direction  of  the  court,  if  the  receiver 
remains  in  occupancy  to  carry  on  the  business  of  the  estate 
under  direction  of  the  court. 

In  the  case  here  under  consideration,  we  have  a  stipula- 
tion as  to  facts,  a  part  of  which  is  as  follows : 

"  That  the  receiver  has  paid  to  the  intervening  petitioner 
the  rent,  as  per  the  terms  of  said  lease,  from  the  said  time 
it  took  possession  of  said  premises  up  to  February  1,  A.  D. 
1897,  since  which  time  no  rent  has  been  paid  for  said  prem- 
ises; that  the  said  leasehold  estate  was  at  the  various  times 
herein  mentioned,  valuable  to  and  available  for  the  benefit 
of  the  creditors  of  said  estate,  and  that  the  said  receiver,  at 
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the  time  of  its  appointment  herein,  elected  to  take  posses- 
sion of  said  premises,  and  occupy  the  same  under  the  orders 
and  direction  of  the  court." 

At  the  time  when  the  receiver  took  possession  of  the 
premises,  covered  by  the  lease  from  petitioners  to  insolvent, 
there  remained  of  the  unexpired  term  less  than  six  months. 
The  receiver  occupied  and  paid  rent  according  to  the  terms 
of  the  lease  for  more  than  three  months,  i.  e.y  for  more  than 
one-half  of  the  unexpired  term. 

It  is  obvious  from  this  stipulation  that  the  receiver  occu- 
pied, not  alone  by  his  right  to  hold  for  a  reasonable  time, 
and  upon  a  qttantum  meruit  without  regard  to  the  terms 
of  the  lease,  but  that  he  occupied  and  paid  rent  upon  the 
terms  of  the  lease.  Having  so  occupied,  and  for  more  than 
half  of  the  unexpired  term  of  the  lease,  he  should  be  held 
to  have  impliedly  elected  to  take  the  place  of  the  insolvent 
under  the  lease.  Morrison  v.  Blackall,  supra;  Spencer  v. 
Columbian  Ex.,  supra. 

But  aside  from  this  implied  election  we  have  here  the 
stipulation  stating  plainly  that  he  did  expressly^  so  elect,  and 
stating  further  that  it,  ^^  the  said  leasehold  estate "  (not  a 
fractional  part  of  it),  was,  at  the  various  times  herein  men- 
tioned, ''  valuable  to  and  available  for  the  benefit  of  the 
creditors  of  said  estate." 

I  am  unable  to  fipd  any  case  hplding  that  the  receiver 
may  occupy  at  caprice  the  leasehold  property  beyond  such 
reasonable  time,  or  beyond  the  making  of  such  election.- 
The  reasoning  of  all  the  cases  clearly  is,  that  the  holding 
without  assuming  any  liability  under  the  lease  is  for  one 
purpose  only,  viz.,  to  determine  whether  the  leasehold  will 
be  of  benefit  to  the  estate  as  an  asset  or  for  occupancy,  and 
can  never  be  beyond  the  making  of  such  determination  by 
election  or  the  expiration  of  a  reasonable  time  therefor. 

That  occupancy  for  the  purpose  of  carrying  on  the  busi- 
ness of  the  insolvent,  such  business  being  carried  on  by 
permission  of  the  court,  creates  a  presumption  that  the 
court  approved  the  election,  seems  too  clear  to  be  contro- 
verted. Unless  this  were  so,  none  of  the  cases  cited  could 
hold  an  implied  election  possible. 
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The  rule  surely  gives  no  power  to  the  receiver,  whether 
acting  under  a  specific  ordec  of  court,  or  by  its  implied  per- 
mission, to  play  fast  and  loose  with  the  lessor,  by  electing 
to  treat  the  leasehold  as  of  value  to  the  estate,  remaining 
in  occupancy  under  the  lease  for  a  part  of  the  term,  thereby 
becoming  party  to  the  lease,  and  then  capriciously  to  elect 
again  to  nullify  the  contract  and  leave  the  lessor  without 
remedy. 

The  giving  of  the  eight-day  notice  by  the  receiver  to 
petitioner,  the  landlord,  could  in  no  event  affect  the  legal 
status  of  the  parties.  If  no  privity  under  the  lease  had  been 
created  it  was  entirely  unnecessary;  and  if  such  privity  was 
created  it  could  affect  nothing. 

Nor  was  it  necessary  after  an  election  by  the  receiver  that 
the  landlord  should  demand  an  election,  nor  could  such 
demand  by  the  landlord  be  of  any  importance  as  affecting  an 
implied  election  by  the  receiver  by  holding  beyond  a  reason- 
able time.    Smith  v.  Ooodman,  aupra^ 

I  am  of  opinion  that  the  order  of  the  Circuit  Court  should 
have  been  reversed  and  the  cause  remanded  with  directions 
to  allow  the  prayer  of  the  intervening  petitioner  upon  the 
stipulated  facts. 
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George  C.  McFarland  y.  Annie  H.  McFarland. 

1.  Frebhold— Jn  a  Suit  for  JPiartitioiu^—A  freehold  is  involved  in  a 
proceeding  in  partition  to  divest  the  title  of  parties  who  hold  lands  as 
tenants  in  common,  and  place  it  in  the  purchaser  at  a  judicial  sale. 

Bill,  for  partition.  Appeal  from  the  Circuit  Ck>urt  of  Morgan  County; 
the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1897.    Appeal  dismissed.    Opinion  filed  December  2,  1397. 

J.  O.  Priest,  attorney  for  appellant. 

John  A.  Bellatti  and  E.  P.  Eibby,  attorneys  for  appellee. 

Mb.  Justiob  Glenn  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  entered  in  the  Circuit 
Court  of  Morgan  County,  for  the  sale  of  certain  real  estate 
therein  mentioned.  The  amended  bill  filed  was  for  the  par- 
tition of  this  real  estate,  and  incidentally  to  establish  the 
lien  of  a  mortgage  and  a  note.  The  court,  upon  the  hear- 
ing, ordered  the  premises  sold,  without  appointing  commis- 
sioners, as  it  was  apparent  that  the  premises  could  not  be 
divided  according  to  the  respective  interests  of  the  parties 
without  manifest  injury. 

The  appellees  filed  their  motion  to  dismiss  the  appeal  to 

(425) 


426  Appellate  Courts  op  Illinois. 

Vol.  73.]  Township  of  Whitley  v.  Lmville. 

this  court,  because  a  freehold  is  involved.  This  motion 
must  prevail.  This  is  a  proceeding  in  partition  to  divest 
the  title  of  the  parties  who  now  hold  the  same  as  tenants  in 
common — place  it  in  the  purchaser  at  a  judicial  sale.  Car- 
ter et  al.  V.  Penn,  99  111.  390;  Bangs  et  al.  v.  Brown  et  al., 
110  111.  96;  Lequatte  v.  Drury,  6  111.  App.  889;  Johnson  v. 
Johnson,  7  111.  App.  521. 

It  is  contended  by  the  solicitor  for  appellant  that  as  there 
are  other  questions  involved  than  a  freehold  the  motion  to 
dismiss  the  appeal  should  be  denied.  This  contention  is  not 
sustained  by  the  authorities. 

Appeal  dismissed. 


Township  of  Whitley  v.  Jerry  Linville. 

1.  Freehold— i^rpehcaZ  Easement — A  perpetual  easement  or  any 
intereBt  in  land  in  the  nature  of  Buch  an  easement  when  created  by  grant, 
or  hy  any  proceeding  which  is  in  law  equivalent  to  a  grant,  constitutes 
a  freehold. 

2.  Same — When  Involved, — A  suit  brought  to  recover  a  penalty,  but 
which  involves  the  direct  question  of  the  perpetual  right  of  the  public 
to  travel  over  the  land  of  the  owner  of  the  fee,  involves  a  freehold. 

Action*  to  recover  a  penalty  for  obstructing  a  highway.  Appeal 
from  the  Circuit  Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vail, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1897. 
Appeal  dismissed.    Opinion  filed  December  2,  1897. 

R.  M.  Peadbo,  attorney  for  appellant. 

J.  S.  &  Walter  Eden,  attorneys  for  appellee. 

Mb.  Justice  Glenn  deliyebed  the  opinion  of  the  Cottbt. 

This  suit  was  brought  by  the  township  of  Whitley 
against  Jerry  Linville,  to  recover  a  penalty  for  obstructing 
a  highway  by  encroaching  on  the  same  with  a  fence,  under 
Chap.  121,  Sees.  71  and  74,  Rev.  Stat.  (1895).    Upon  the  trial 
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in  the  justice's  court  judgment  was  rendered  against  Jerry 
Linville  for  $3  and  costs  of  suit.  From  this  judgment 
be  took  the  case  to  the  Circuit  Court  by  appeal.  In  the 
Circuit  Court  judgment  was  rendered  in  favor  of  Jerry 
Linville,  the  present  appellee.  The  township  of  Whitley, 
the  present  appellant,  broufi:ht  the  case  bv  appeal  to  this 
court  The  ap^Uee  ente«  his  motion  ia  thisTart  to  dis- 
miss  the  appeal  on  the  ground  there  is  a  freehold  involved, 
and  that  the  appeal  should  have  been  taken  from  the  Cir- 
cuit to  the  Supreme  Court  instead  of  to  this  court. 

The  appellee  owns  the  fee  of  the  land  and  disputes  the 
existence  of  a  highway  where  he  has  placed  his  fence.  The 
appellant  contends  that  the  highway  exists  by  prescription. 

This  suit,  though  brought  to  recover  a  penalty,  yet 
involves  the  direct  question  of  the  perpetual  right  of  the 
public  to  travel  over  the  land  of  the  owner  of  the  fee.  By 
this  contention  the  appellant  claims  a  perpetual  easement 
in  the  land  of  appellee. 

A  perpetual  easement  in  lands,  or  any  interest  in  land  in 
the  nature  of  such  easement,  when  created  by  grant  or  by 
any  proceeding  which  is  in  law  equivalent  to  a  grant,  con- 
stitutes a  freehold.  Chaplin  v.  Com'rs  of  Highways,  126 
III  264. 

The  Supreme  Court  said  in  the  case  of  Town  of  Brushy 
Mound  V.  McClintock,  146  111.  643,  which  is  "on  all  fours" 
with  this  case,  "  the  right  of  the  town  to  the  recovery  of  the 
penalty  depends  upon  the  determination  of  the  issue — 
affirmed  on  one  side  by  appellant,  and  denied  on  the  other 
by  appellee — whether  or  not  the  public  has  the  interest  of  a 
perpetual  easement  in  the  highway  passing  over  appellee's 
grounds." 

As  the  decision  of  this  case  involved  necessarily  the 
decision  of  this  issue,  we  think  that  a  freehold  is  involved. 

The  motion  to  dismiss  the  appeal  is  sustained,  and  the 
appeal  dismissed* 
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Chicago  &  Alton  B.  B.  Co.  t.  Patterson   &  Johnson. 
Chicago  &  Alton  B.  B.  Co.  t.  Charles  W.  Bramlett. 

1.  Presumptions— W^tcfc  Arise  Upon  Proof  of  Conditions.-^^root 
of  a  certain  state  or  condition  of  things  at  a  given  time  will  raise  a  pre- 
sumption of  fact  strong  enough  to  support  a  finding  that  it  continued 
for  a  longer  or  shorter  time  thereafter,  or  until  bhown  to  be  changed 
according  to  the  nature  and  surroundings  of  the  subject. 

2.  Railroavs— Negligence —  When  Not  to  be  Imputed  in  Killing  Stock, 
— Negligence  can  not  be  imputed  to  a  railroad  company  in  killing 
stock,  on  account  of  the  manner  in  which  its  employes  operate  the 
train,  when  they  do  everything  in  their  power  after  the  disooveiy  of  the 
stock  upon  the  track  to  save  it  from  injury. 

Trespass  on  the  Case,  for  killing  stock.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  Jacob  Pouke,  Judge,  presiding. 
Heard. in  this  court  at  the  May  term,  1897.  Beversed.  Opinion  filed 
December  2, 1807. 

Statement  of  the  Case. 

These  cases  come  to  this  court  together,  upon  stipulation 
of  all  the  parties,  as  they  were  tried  together  both  in  the 
police  magistrate's  court  and  the  Circuit  Court,  upon  the 
same  evidence  and  before  the  same  juries,  the  facts  in  both 
cases  being  practically  the  same. 

The  track  of  appellant,  south  of  Auburn,  Illinois,  runs 
through  a  tract  of  land  belonging  to  one  Kessler,  who  has 
a  private  crossing  across  the  track  for  his  own  convenience. 
The  fences  along  the  sides  of  the  right  of  way  were  in  good 
condition,  as  were  the  gates  at  the  crossing.  On  the  east  of 
the  right  of  way  is  a  field  of  Kessler's,  fenced  on  the  east 
side,  and  joining  on  a  public  road,  across  which  is  a  farm, 
which,  at  the  time  of  the  transaction  in  question,  was  occu- 
pied by  C.  W.  Bramlett,  who  is  the  appellee  in  one  of  these 
suits.  Patterson  &  Johnson,  the  appellees  in  the  other 
suit,  owned  a  colt,  which  they  put  out  to  pasture  on  Bram- 
lett's  place,  and  Bramlett  himself  owned  a  colt,  both  of 
which  animals,  just  previous  to  the  accident  out  of  which 
these  suits  grew,  were  in  Bramlett's  pasture.     The  gate  of 
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this  pasture  on  the  day  in  question  was  left  open,  and  the 
animals  wandered  out  into  the  public  road,  where  they  went 
through  an  open  gate  at  the  Eessler  crossing  upon  the  right 
of  way  of  the  appellant. 

At  the  Eessler  crossing  the  track  is  on  a  level  with  the 
ground,  but  thirty  or  thirty-five  yards  north  from  there 
the  ground  rises,  and  the  track  then  runs  in  a  cut,  varying 
in  depth,  for  about  forty  rods.  On  the  east  side,  the  rail- 
road track  is  about  thirty  feet  from  the  fence,  which  is 
lower  than  the  crest  of  the  bank,  from  three  to  five  feet. 
The  track  at  this  point  runs  nearly  north  and  south  for 
some  dii^tance. 

On  the  25th  day  of  July,  1893,  the  "  Limited  "  was  going 
north  at  a  speed  of  about  fifty  miles  per  hour.  The  engi- 
neer saw  three  horses  coming  over  the  embankment  about 
five  hundred  feet  ahead  of  the  engine.  He  applied  the  air, 
whistled,  and  the  automatic  bell  ringer  was  sounding  the 
bell.  It  was  impossible  to  stop  the  rapidly  moving  train  in 
such  a  short  distance,  and  as  the  three  horses  ran  across  the 
track,  the  engine  struck  the  one  in  the  rear.  The  leading 
horses  scrambled  up  the  opposite  bank,  which  was  from  ten 
to  twelve  feet  high,  and  quite  steep,  and  disappeared. 
Immediately  after  the  collision  Bramlett's  horse  was  found 
dead,  at  the  side  of  the  track,  a  rod  or  two  north  of  the 
Wheeler  crossing.  The  seven  wire  fence,  about  five  feet 
high,  on  the  west  side  of  the  track,  was  found  broken  down, 
the  wires  having  blood  and  hairs  on  them.  Hillvard's 
horse  was.  found  uninjured.  The  horse  of  appellees  Pat- 
terson &  Johnson  had  run  about  a  quarter  of  a  mile 
through  a  cornfield,  and  there  dropped  with  two  broken 
legs.    It  was  shot. 

Right  after  the  collision,  the  gate  was  found  open  and 
propped  back  with  a  board.  It  was  a  good  gate  and  had  a 
good  fastening;  a  chain  locked  around  the  head  of  the  gate 
and  slipped  over  the  post.  The  last  time  the  gate  was  seen 
by  any  of  the  witnesses  who  testified  in  the  case,  was  about 
ten  days  before  the  horses  were  killed,  and  it  was  then  shut. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant. 
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Railroad  companies  are  only  required  to  use  reasonable 
care  and  diligence  to  keep  gates  closed  at  farm  crossings. 
If  opened  by  strangers  and  left  so,  the  company  is  only 
liable  when  chargeable  with  notice,  actnal  or  constructive, 
of  the  fact  that  the  gate  was  open.  Rorer  on  Railroads, 
647;  Am.  &  Eng.  Ency.  Law,  Vol.  7,  915  et  seq.;  Pierce  on 
Railroads,  1543. 

There  can  be  no  negligence  imputed  to  appellant  so  far 
as  the  running  of  the  train  was  concerned,  for  the  evidence 
shows  that  the  driver  of  the  engine  did  everything  in  his 
power,  after  discovering  the  stock,  to  save  it  from  injury, 
and  this,  under  the  law,  is  all  that  is  required  of  him.  Illi- 
nois C.  R.  R  Co.  V.  Noble,  142  IlL  578;  Delta  Elec.  Co.  v. 
Whitcamp,  58  111.  App.  141. 

• 

R.  H.  McAnulty,  attorney  for  appellees. 

Me.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

The  foregoing  statement  is  a  fair  epitome  of  the  legiti- 
mate evidence  as  appears  from  the  record. 

'^  Proof  of  a  certain  state  or  condition  of  things  at  a 
given  time  will  raise  a  presumption  of  fact  strong  enough  to 
support  a  finding  that  it  continued  for  a  longer  or  shorter 
time  thereafter,  or  until  shown  to  be  changed,  according  to 
the  nature  and  surroundings  of  the  subject.''  Chicago,  B. 
&  Q.  R.  R.  Co.  V.  Sierer,  18  111.  App.  261.  So  then  if 
in  this  case  the  gate  was  seen  closed  on  the  15th  of  July, 
1893,  and  there  is  no  evidence  showing  it  was  open  until 
when  the  horses  went  on  the  track  on  the  25th  of  July, 
1893,  then  the  presumption  obtains  that  it  continued 
closed  during  all  that  time,  and  the  appellant  would  not  be 
guilty  of  negligence  on  account  of  the  gate  being  open, 
when  the  horses  went  upon  the  right  of  way  of  the  railroad 
company. 

There  is  an  entire  absence  of  evidence  that  the  appellant 
had  any  notice,  either  actual  or  constructive,  that  this  gate 
was  open.  Unless  it  did  have  either  actual  or  constructive 
notice  of  its  condition,  and  time  to  close  it  before  the  horseg 
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went  upon  the  rio^ht  of  way,  appellatit  would  not  be  liable 
on  account  of  its  being  open.  111.  Cent.  B.  R.  Co.  v. 
Swearingen,  47  111.  206;  Chicago,  B.  &  Q.  B.  B.  Co.  v. 
Magee,  60  111.  529;  Chicago  &  A.  B.  B.  Co.  v.  Saunders,  85 
111.  288;  Ind.  &  St.  L.  B.  R  Co.  v.  Hall,  88  111.  368. 

There  can  be  no  negligence  imputed  to  appellant  on 
account  of  the  manner  in  which  its  employes  operated  the 
train.  It  stands  uncontradicted  in  the  record,  they  did 
everj^thing  in  their  power  after  they  saw  the  stock,  to  save 
it  from  injury.  This  is  all  the  law  requires.  C.  &  A.  B. 
B.  Co.  V.  Saunders,  supra;  I.  C.  B.  B.  Co.  v.  Noble,  142  111. 
578;  Delta  Electric  Co.  v.  Whitcamp,  58  111.  App.  141. 

As  there  is  no  evidence  in  the  case  showing  appellant 
was  guilty  of  any  negligence  by  which  appellees  were 
injured,  we  do  not  deem  it  necessary  to  examine  the  other 
errors  assigned. 

The  judgments  entered  by  the  court  below  are  reversed. 


A.  B.  Nokes  v.  Alexander  Mueller. 

1.  TBAD1^MARKS— 7^  Oeneral  Rule  Rdaiing  fo.— As  a  generalrule 
a  name,  generic  terms,  or  mere  descriptive  words,  are  not  ordinarily  sus- 
ceptible of  appropriation  by  an  individual  as  a  trade-mark,  but  this  rale 
does  not  obtain  where  there  is  conclusive  evidence  of  fraudulent  design, 
and  sufficient  reason  to  believe  the  public  wiU  be  misled. 

Bill  for  an  lojanction.— Appeal  from  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  Jacob  Foukb,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1807.    Affirmed.    Opinion  filed  December  S,  1897. 

8.  H.  Cummins,  attorney  for  appellant 

A  generic  name,  merely  descriptive  of  the  article  made  or 
sold,  or  its  qualities,  ingredients  or  characteristics,  and  which 
may  be  applied  truthfully  by  other  makers  or  dealers,  is  not 
entitled  to  protection  as  a  trade-mark;  to  constitute  such  a 
trade-mark  or  name  as  will  give  the  first  who  applies  the 
same  exclusive  right  to  its  use,  it  must  not  be  such  as  will 
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merely  indicate  the  composition  or  quality  of  the  article  to 
which  it  is  applied,  or  to  the  particular  country  or  district 
where  produced  or  manufactured,  fiolander  v.  Peterson, 
136  111.  215;  see  also  ApoUinaris  Company  v.  Scherer,  27 
Fed.  Rep.  18;  Ball  v.  Siegel,  116  111.  137;  Hoyt  v.  Hoyt,  143 
Pa.  St.  623;  Mumm  v.  Kirk,  40  Fed.  Rep.  689. 

McGuiRE  &  Salzenstkin,  attorneys  for  appellee. 

Honest  and  open  competition  is  not  forbidden  bylaw,  and 
furnishes  no  ground  for  complaint;  but  a  simulation  of  the 
name,  character,  system  and  method  of  another  for  the  pur- 
pose of  deceiving  the  public  and  leading  persons  dealing 
with  the  usurper  to  suppose  they  are  really  dealing  with 
the  party  whose  rights  are  thus  usurped,  constitutes  an 
offense  against  the  rules  of  honesty  and  fair  dealing  which 
should  invoke  the  aid  of  a  court  of  equity.  Merchants' 
Detective  Association  v.  Detective  Mercantile  Agency,  25 
111.  App.  250;  see  also  McLean  v.  Fleming,  96  U.  S.  245; 
Mossier  v.  Jacobs,  GQ  111.  App.  571;  Van  Auken  Co.  v.  Van 
Auken  Steam  Specialty  Co.,  57  111.  App.  240;  Pillsbury  r. 
Pillsbury  W.  F.  M.  Co.^,  64  Fed.  Rep.  841;  Garrett  v.  Gar- 
rett,  78  Id.  472;  Singer  Manufacturing  Company  v.  June 
Manufacturing  Company,  163  U.  S.  169. 

Mr.  Justice  Glbnndbliveeed  the  opinion  of  the  Court. 

The  appellee  filed  a  bill  for  an  injunction  in  the  Circuit 
Court  of  Sangamon  County,  to  restrain  the  appellant  from 
using  certain  wagons  in  selling  and  delivering  milk  in  the 
city  of  Springfield,  painted  in  a  particular  style,  and  with 
certain  lettering  and  pictures  thereon.  Notice  of  the  appli- 
cation for  an  injunction  was  given  and  appellant  resisted 
this  motion.  After  a  contested  hearing  the  motion  was 
allowed,  and  upon  the  order  of  the  court  the  writ  of  injunc- 
tion issued.  A  demurrer  was  filed  by  appellee  to  the  bill, 
which  upon  a  hearing  was  overruled.  Answer  and  a  repli- 
cation thereto  were  filed*  A  hearing  was  had  upon  the 
testimony  of  the  witnesses  taken  in  open  court  before  the 
chancellor  and  the  injunction  made  perpetual. 
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There  is  no  serious  conflict  in  the  evidence  in  this  case. 
The  facts  as  they  appear  from  the  evidence  are  substantially 
as  follows : 

Both  the  parties  were  engaged  in  the  sale  of  milk  in  the 
city  of  Springfield,  Illinois.  The  appellee  had  been  engaged 
in  this  business  for  about  sixteen  years,  and  during  all  this 
time  in  supplying  his  customers  had  used  wagons  with  the 
running  gear  painted  yellow,  the  body  brown  and  the  tops 
white.  In  front  of  the  entrance  to  the  wagon  on  either 
side  and  on  the  whit€  top,  there  was  painted  the  picture  of 
two  cows,  some  trees,  a  running  brook,  some  lilies  and  a 
fence.  On  the  rear  of  the  entrance,  on  the  white  top,  there 
was  painted  on  either  side,  in  black  letters,  ^^  Walnut  Orove 
Dairy,"  and  also  under  this  lettering  was  the  name  in  black 
letters, ''  Alexander  Mueller."  During  the  time  appellee 
had  been  engaged  in  this  business,  he  had  established  quite 
a  profitable  trade,  and  at  the  time  this  suit  was  brought,  he 
had  six  hundred  customers  and  was  using  four  wagons  in 
the  delivery  and  sale  of  milk.  In  conducting  his  business 
he  used  wagons  painted  and  with  the  lettering  and  pictures 
as  above  described.  All  this  time  his  place  was  known  as 
*'  Walnut  Grove  Farm." 

Appellant  commenced  in  the  dairy  business  in  the  city  of 
Springfield  early  in  the  month  of  February,  1895,  using  a 
wagon  to  deliver  milk  to  his  customers^  with  a  black  top  and 
with  no  name  on  it.  Shortly  after  this  he  bought  of  a  man 
named  Brown  two  dairy  wagons,  both  with  black  tops,  and 
on  each  of  these  was  painted  the  words  "  East  Side  Dairy," 
Appellant  continued  to  use  these  wagons  in  his  milk  busi- 
ness from  the  time  he  purchased  them  until  shortly  before 
the  commencement  of  this  suit,  when  he  took  them  to  the 
shop  of  Brand  &  Groenke,  where  appellee  had  his  wagons 
painted  and  where  he  had  two  wagons  at  this  time  in  the 
course  of  construction.  Prior  to  this  time  appellant  had 
had  no  work  done  at  this  shop.  These  wagons  were  painted, 
yellow  running  gear,  body  brown  and  top  white.  In  front 
of  the  entrance  on  either  side  was  a  picture  of  two  cows,  a 
mountain,  a  swiss  castle  with  a  cupola,  a  running  brook  and 
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some  lilies.  In  the  rear  of  the  entrance  and  on  either  side, 
on  the  white  top,  there  was  in  black  letters  the  name  "  Wal- 
nut Park  Dairy,"  and  under  this  the  name  "  A.  B.  Nokes." 
These  wagons  he  was  using  at  the  time  of  the  filing  of  the 
bill  in  this  suit.  At  this  time  appellant  was  living  on  what 
was  known  as  the  "  Walnut  Park  Farm."  It  was  owned 
by  Eichardson  &  Booth.  He  had  rented  it  from  them 
for  one  year  from  the  first  day  of  March,  1896.  They 
bought  it  in  1890  or  1891.  One  of  them  had  a  sign  painted 
with  the  words  on  it  "  Walnut  Park  Farm  "  and  placed  on 
a  tree  in  the  pasture.  Prior  to  this  for  several  years  it  had 
been  known  as  the  "  Watson  Farm."  Since  that  some  of  the 
witnesses  say  it  was  as  well  known  by  the  latter  name  as 
the  former. 

The  decree  entered  by  the  court  below  in  this  case 
restrained  the  appellant  from  using  wagons  painted  and 
with  inscriptions  and  pictures  on  them  similar  to  those  on 
the  wagons  of  appellee,  in  the  sale  of  milk  to  his  customers 
in  the  city  of  Springfield. 

During  the  sixteen  years  the  appellee  had  been  engaged 
in  business,  his  customers,  and  no  doubt  many  others,  had 
become  familiar  with  the  wagons  from  which  he  sold  his 
milk.  On  appellant's  wagons,  the  running  gear  was  painted 
yellow,  the  body  brown  and  the  top  white,  like  appellee's. 
The  pictures  on  appellant's  wagon  were  substantially  like 
his,  and  the  inscriptions  on  the  sides  of  the  white  top  were 
the  same  with  slight  alterations. 

In  Lee  v.  Haley,  L.  E.,  6  Ch.  App.  Cas,  155,  Lord  Justice 
Giffard  said :  "  I  quite  agree  that  they — the  plaintiffs — ^have 
no  property  in  the  name,  but  the  principle  upon  Avhich  the 
cases  on  this  subject  proceed  is,  not  that  there  is  property  in 
the  word,  but  that  it  is  a  fraud  on  a  person  who  has  an  estab- 
lished trade  aud  carries  it  on  under  a  given  name,  that  some 
other  person  should  assume  the  same  name  with  slight  alter- 
ation in  such  a  way  as  to  induce  persons  to  deal  with  him  in 
the  belief  that  they  are  dealing  with  the  person  who  has 
given  a  reputation  to  the  name.  *  *  *  I  think  the 
injunction  has  been  properly  granted  upon  the  well  known 
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principles  of  this  court,  which  are  applicable  to  all  cases  of 
this  description,  viz.,  that  it  is  a  fraud  on  the  part  of  the 
defendant  to  set  up  business  under  such  a  designation  as  is 
odcidsfed  to  leid  aad  dott  lead  oth^r  people  to  suppose 
that  his  business  is  the  business  of  another  person."  This 
doctrine  is  approved  and  adopted  in  the  case  of  Merchants' 
Detective  Association  v.  Detective  Mercantile  Agency,  25 
111.  App.  250. 

The  appellee  in  this  case  in  the  sixteen  years  he  has  been 
in  business,  has  established  a  large  and  profitable  trade,  and 
carries  it  on  under  a  given  name,  and  should  be  protected 
from  those  attempting  to  usurp  his  business.  The  wrong 
in  this  case  does  not  consist  in  appellant  painting  the  run- 
ning gear  of  his  wagons  yellow,  or  the  body  brown,  or  the  top 
white,  etc.  The  wrong  is  in  their  accumulation,  not  in  any 
one  of  them  alone;  but  all  combined  are  sufficient  to  entitle 
appellee  to  an  injunction.  Merchants'  Detective  Ass'n  v. 
Detective  Mercantile  Agency,  supra.  We  hold  the  fact  that 
appellant  painted  his  wagon  like  appellee's  and  the  pictures 
and  inscription  thereon  were  substantially  similar,  that  they 
were  liable  to  mislead  customers.  It  seems  from  the  evi- 
dence that  some  persons  were  thus  misled.  Mossier  v. 
Jacobs,  66  111.  App.  571.  We  recognize  the  doctrine  that 
as  a  general  rule  a  name,  generic  terms,  or  mere  descriptive 
words,  are  not  ordinarily  susceptible  of  appropriation  by  an 
individual  as  a  trade-mark,  such  words  being  the  property 
of  the  public.  But  this  rule  does  not  obtain  when  there  is 
conclusive  evidence  of  fraudulent  design,  and  sufficient  rea- 
son to  believe  the  public  will  be  misled.  The  appellant  sets 
up  as  defense  that  what  he  did  in  painting,  lettering  and 
placing  pictures  on  his  wagons  was  done  in  compliance 
with  the  statute  compelling  vendors  of  milk  in  any  city  of 
this  State  to  put  upon  their  wagons  conspicuously  the  name 
of  the  person  vending  the  same  and  the  locality  from  which 
it  was  obtained  or  produced.  There  is  no  averment  in  the 
answer  or  any  evidence  in  the  record  that  he  was  actuated 
by  any  such  motive.  It  can  not  be  maintained  that  appel- 
lee so  impoverished  the  vocabulary  of  the  English  Ian- 
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guage  and  so  exhausted  the  taste  and  skill  of  the  artist  who 
lettered  and  painted  the  pictures  on  his  wagons,  that 
appellant  was  compelled  to  imitate  his  so  closely.  We 
feel  constrained  to  hold  from  the  facts  and  circumstances 
in  proof  of  this  case  that  his  purpose  was  to  usurp  appellee's 
business  and  draw  some  of  his  customers  to  him,  and  would 
thereby  injure » appellee's  business  he  had  been  so  many 
years  in  establishing. 

We  think  this  case  does  not  fall  within  the  line  of  the 
authorities  cited  by  appellant's  counsel,  but  does  within  the 
case  of  the  Merchants'  Detective  Ass'n  v.  The  Detective 
Mercantile  Agency,  stipraj  and  the  cases  therein  cited  and 
so  liberally  quoted  from  by  the  learned  jurist  who  wrote 
the  opinion. 

The  decree  of  the  Circuit  Court  will  therefore  be  affirmed. 


William  8.  Hoblsoii  t.  The  People  ex  rel.  Annie  H. 

Drnhm. 

1.  Bastardy— Jnfereourse  tnth  Persons  Other  than  the  Defendant. 
— Evidence  that  other  persons  had  sexual  intercourse  with  the  prosecu- 
trix at  or  near  the  time  the  child  was  begotten,  is  competent  as  tending 
to  raise  a  doubt  as  to  the  paternity  of  a  bastard  child. 

2«  Sake— Prosecutrix;  Unchaste,— The  fact  that  the  prosecutrix  is  an 
unchaste  woman  is  not  a  defense  in  a  bastardy  proceeding. 

8.  Same — Intercourse  after  Conception,-^ After  conception  has  taken 
place  it  is  immaterial  who  may  have  had  sexual  intercourse  with  the 
prosecutrix. 

4.  Same— Evidence  Tending  to  Prove  the  Issue,— The  fact  that  after 
the  prosecutrix  became  pregnant,  and  the  defendant  knew  it,  they  had 
a  conversation  as  to  what  name  the  child  should  have  is  competent  as  a 
circumstance  showing  that  he  thought  he  was  the  father. 

Bastardy  Proceedings.— Appeal  from  the  County  Court  of  Greene 
County;  the  Hon.  John  C.  Bowman,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1807.  Affirmed.  Opinion  filed  December  d, 
1897. 

Hbnby  T.  Bainey,  attorney  for  appellant. 
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D.  J.  Sullivan,  state's  attorney,  and  F.  A,  Whiteside, 
attorneys  for  appellees. 

Although  the  evidence  in  a  given  case  may  show  that 
^^  the  prosecuting  witness  had  sexual  intercourse  with 
another  person  than  the  defendant  about  or  near  the  time 
her  bastard  child  might  have  been  begotten,"  such  fact,  of 
itself,  will  not  acquit  the  defendant,  provided  the  jury 
believe,  from  a  preponderance  of  all  the  evidence,  he  is  the 
father  of  such  bastard  child.  Altschuler  v.  Algaza,  16  Neb. 
631;  State  v.  Pratt,  40  Iowa,  631;  Whitman  v.  State,  84  Ind. 
360. 

Mb.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

The  appellant  was  convicted,  by  the  judgment  of  the 
County  Court  of  Greene  County,  of  bastardy. 

It  appears  from  the  evidence  there  was  a  period  of  time 
during  which  gestation  could  have  taken  place,  at  the  com- 
mencement of  which  appellant  did  have  coition  with  the 
mother  of  the  child,  and  no  one  else  did  at  this  time  or 
afterward  and  before  the  child  was  born,  save  the  appellant, 
and  during  this  time  gestation  did  take  place. 

This  evidence  the  jury  no  doubt  accepted  as  true,  as  it 
was  their  province  to  do,  and  found  appellant  to  be  the 
father  of  the  child. 

We  think  this  finding  is  sustained  by  the  evidence  in  the 
case. 

It  is  claimed  by  the  appellant  that  the  court  erred  in 
giving  the  people's  second,  fourth,  seventh  and  eighth 
instructions. 

The  people's  second  and  seventh  instructions  are  sub- 
stantially the  same,  and  the  objections  to  them  can  be 
considered  together. 

By  these  instructions  the  jury  are  told,  "although  you 
may  believe  from  the  evidence  that  the  prosecuting  witness 
had  sexual  intercourse  with  another  person  about  or  near 
the  time  her  bastard  child  might  have  been  begotten,  still 
such  fact  would  not  warrant  the  jury  in  finding  the  defend- 
ant not  guilty,  if  you  believe  from  a  preponderance  of  all 
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the  evidence  in  the  case  that  the  defendant  is  the  father  of 
such  bastard  child."  The  issue  in  this  case  is,  is  the  appel- 
lant the  father  of  the  child  ?  Evidence  that  other  persons 
had  sexual  intercourse  with  the  prosecutrix,  at  or  near  the 
time  the  child  was  begotten,  would  raise  a  doubt  as  to  the 
paternity  of  the  bastard  child,  but  if  it  appears  by  a  pre- 
ponderance of  all  the  facts  and  circumstances  in  proof  that 
he  was  the  father  of  the  child,  then  a  jury  would  be  justified 
in  so  finding. 

This  is  what  these  instructions  mean  and  what  they 
substantially  say.  These  instructions  are  sustained  by  the 
authorities.  Altschuler  v.  Algaza,  21  K.  W.  Bep.  421; 
State  V.  Pratt,  40  la.  631. 

Complaint  is  made  that  the  fourth  and  eighth  instruc- 
tions do  not  announce  a  correct  proposition  of  law.  By 
these  instructions  the  jury  are  told  that,  notwithstanding 
they  may  believe  the  prosecutrix  was  unchaste,  still  if  they 
believe  from  a  preponderance  of  all  the  evidence,  the 
defendant  is  the  father  of  the  child,  they  should  so  find. 
The  fact  that  the  prosecutrix  is  an  unchaste  woman  is  noi 
a  defense  in  a  bastardy  proceeding. 

Appellant's  counsel  asked  the  prosecutrix  this  question  : 
"  With  whom  did  you  have  intercourse  after  the  month  of 
August  and  before  the  birth  of  the  child  ? "  To  this  ques* 
tion  appellee's  counsel  objected,  and  the  court  sustained  the 
objection  and  appellant  excepted,  and  assigns  this  ruling  as 
error.  After  conception  had  taken  place  it  made  no  differ- 
ence who  had  connection  with  the  prosecutrix.  It  was 
immaterial.    The  objection  was  properly  sustained. 

The  objection  was  properly  sustained  to  the  question  put 
to  the  prosecutrix  by  appellant :  "  Did  you  tell  anybody 
anything  about  getting  money  out  of  Hobson  to  send  your 
sister  off  ? " 

The  question  is  objectionable  for  want  of  materiality,  and 
if  it  were  material,  and  asked  for  the  purpose  of  impeach- 
ment, it  is  objectionable,  because  it  fails  to  fix  time,  place 
and  to  whom  the  remark  was  made. 

The  court  allowed  the  people  to  prove,  over  the  objection 
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of  the  appellant,  that  after  she  became  pregnant  and  appel- 
lant knew  it,  that  they  had  a  conversation  as  to  the  name 
the  child  should  have,  and  he  told  her  if  it  \Yere  a  girl  to 
name  it  Kuth,  and  if  a  boy  to  call  it  Harry,  This,  appellant 
claims,  was  error.    We  think  not. 

We  think  this  circumstance  quite  convincing  that  he 
thought  he  was  the  father  of  the  child.  If  some  one  else 
was  the  father  of  the  child  he  would  not  be  interested  in 
what  name  it  should  have. 

Having  disposed  of  all  the  objections  to  which  exceptions 
were  taken,  and  believing  substantial  justice  has  been  done, 
the  judgment  of  the  County  Court  is  affirmed. 


City  of  Springfield  v.  Hilton  Williams. 

1.  Instructions— ilfi4«^  be  Taken  as  a  Sertes.— The  instructions  in  a 
case  must  be  taken  as  a  series,  and  where  this  is  done  and  there  are 
other  instructions  in  the  series  that  cover  an  error  complained  of,  it  is 
cured. 

2.  SiDZWAixs—Conntruetive  Notice  of  I>e/ec^«.— Constructive  notice 
of  defects  in  a  sidewalk  is  sufficient  to  hold  the  municipal  authorities 
liable  for  injuries  sustained  by  persons  where  such  defects  have  existed 
for  such  a  length  of  time  that  the  authorities  would,  in  the  exercise  of 
reasonable  diligence,  have  discovered  them. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Sangamon  County;  the  Hon. Robert  B.  Shirley,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  December  2,  1807. 

William  E.  Shutt,  Jr.,  city  attorney,  and  John  C.  Sniqo 
and  E.  L.  Chafin,  attorneys  for  appellant. 

McGuiBB  &  Salzenstbin  and  John  L.  King,  attorneys  for 
appellee. 

Mr.  Jcstiob  Glenn  DELnrBBKD  the  opinion  of  the  Court. 

This  is  an  action  on  the  case,  brought  by  appellee  to 

recover  for  injuries  sustained  by  him  in  consequence  of  the 


440  Appellate' CouETs  op  Illinois. 


Vol.  72.]  City  of  Springfield  v.  Williams. 

defective  condition  of  Dodge  street,  in  the  city  of  Spring- 
field. 

On  the  22d  day  of  May,  1896,  appellee  was  driving  with 
two  horses  and  a  wagon  load  of  old  lumber  south  on  Fifth 
street.  He  observed  an  electric  car  coming  on  Fifth  and  he 
turned  into  Dodge  street  which  crossed  Fifth.  Just  as  he 
was  turning  into  Dodge  street,  the  motorman  sounded  the 
gong  sharply,  and  the  horses  made  a  lunge  and  started  to 
run,  and  ran  the  wagon  into  a  hole  on  Dodge  street,  upset 
the  wagon,  and  appellee  was  thrown  out  and  his  leg  broken. 
This  hole  was  about  fifty  feet  from  the  intersection  of  Fifth 
and  Dodge  streets,  was  five  or  six  feet  long,  two  feet  wide 
and  a  foot  deep.  It  had  been  permitted  to  exist  by  the  city 
for  a  year.  Appellee  had  been  living  in  Springfield  between 
two  and  three  months  before  receiving  the  injury  and  was 
engaged  in  teaming.  Dodge  street  was  a  much  traveled 
street. 

This  case  was  tried  by  the  court  with  the  intervention  of 
a  jury;  finding  for  appellee;  damages  assessed  at  ^1,000  and 
judgment  for  the  same.  Appellant  brings  the  case  to  this 
court  by  appeal. 

Three  grounds  are  urged  by  appellant  why  this  judgment 
should  be  set  aside  and  this  cause  remanded : 

First  The  evidence  fails  to  show  that  appellee,  at  time  of 
receiving  the  injury,  was  in  the  exercise  of  due  care. 

Second.  The  court  admitted  improper  evidence  offered 
on  behalf  of  the  appellee,  over  the  objection  of  appellant. 

Third.  That  the  fourth  instruction  given  on  behalf  of 
appellee  is  erroneous. 

First.  There  is  some  conflict  in  the  evidence  with  refer- 
ence to  the  care  and  prudence  appellee  exercised  at  the  time 
of  the  injury,  as  to  whether  the  team  was  a  gentle  team  or 
not;  whether  the  bridle  bit  of  one  of  the  horses  was  prop- 
erly adjusted  and  in  bis  mouth.  These  were  all  contested 
questions.  We  think  as  to  each  the  preponderance  was 
with  the  appellee.  He  acted  as  any  man  of  ordinary  pru- 
dence would  act  under  like  circumstances.  The  evidence 
sustained  the  finding  of  the  jury  as  to  this  issue. 
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Second.  The  appellant  introduced  as  a  witness  one  Byers, 
who  testified  he  was,  on  the  evening  of  the  accident,  at  appel- 
lee's house  and  in  the  room  where  he  was,  and  that  he  heard 
appellee's  wife  say,  the  team,  I  think,  had  run  away  out  in 
the  country,  or  one  of  them;  that  she  had  told  her  husband 
he  ought  to  get  rid  of  this  team  or  they  would  kill  him.  At 
this  time  appellee  was  lying  on  the  floor  and  '^  suffering  pain 
pretty  badly."  In  rebuttal  the  appellee  called  his  wife  as  a 
witness,  who  testified  over  the  objection  of  appellant,  that  she 
did  not  say  to  Byers  or  any  other  person  in  the  presence  of  her 
husband,  that  this  was  a  runaway  team  or  had  run  away 
before.  This  it  is  claimed  by  appellant  was  error.  Even  if  it 
were  error,  it  could  not  prejudice  appellant.  There  were  a 
number  of  witnesses  at  the  time  it  is  alleged  this  conversation 
took  place,  in  the  room  where  it  is  claimed  to  have  occurred, 
who  testify  they  were  present  all  the  time  in  the  room,  and 
no  conversation  of  this  character  was  had.  There  was  an 
abundance  of  evidence  upon  which  to  base  the  finding  of 
the  jury  upon  this  point,  without  the  testimony  of  the  wife 
of  appellee.  We  therefore  think,  while  this  evidence  may 
not  have  been  proper,  the  admission  of  it  was  not  prejudi- 
cial to  appellant.  Dexter  v.  Harrison,  146  111.  169;  Barrett 
V.  Campbell,  63  111.  App.  330;  Moore  Furniture  Co.  v.  Sloane, 
64  ni.  App.  681. 

Third.  The  fourth  instruction  given  on  behalf  of  appellee, 
which,  it  is  urged,  should  not  have  been  given,  is  as  follows : 
"  The  court  instructs  the  jury  that  when  the  street  of  a  city 
is  out  of  repair,  and  remains  so  for  such  a  length  o£  time 
that  the  public  authorities  of  the  city  in  the  exercise  of 
reasonable  care  and  prudence  oaght  to  have  discovered  the 
fact,  actual  notice  to  such  authorities  of  the  condition  of 
the  street  will  not  be  necessary  to  hold  the  city  liable  for 
injury  sustained  by  a  person  in  consequence  of  the  danger- 
ous condition,  if  he  is  himself  using  reasonable  care  to  avoid 
such  injury."  The  office  of  the  instruction  was  to  advise 
the  jury  that  actual  notice  was  not  necessary  to  hold  the 
city  liable  in  this  class  of  cases,  but  constructive  notice  is 
sufficient,  that  is,  if  the  defect  had  existed  for  such  a  length 
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of  time  that  the  city  authorities  should,  by  the  exercise  of 
reasonable  diligence,  have  discovered  the  fact.  It  is  claimed 
that  there  should  have  been  added  to  this  instruction  this 
modification :    ^'  and  there  was  time  to  repair  the  same." 

The  instructions  must  be  taken  as  a  series,  and  where  this 
is  done,  and  there  are  other  instructions  in  the  series  that 
fully  cover  the  error  complained  of,  it  is  cured.  There 
were  other  instructions  given  by  the  court  that  fully  covered 
this  question.  The  Tillage  of  Mansfield  v.  Mooi^^  124 
111.  183. 

Judgment  of  the  court  below  is  affirmed* 


Tan  L.  Hampton  et  al.  v«  George  A.  Lac1[ens. 

1.  Agbncy— -4.71  Agent  Can  Not  Act  for  Both  Vendor  and  Vendee. 
— A  man  can  not  act  as  the  agent  for  both  vendor  and  purchaser  of 
the  same  property  without  the  authority,  knowledge  and  consent  of 
both. 

Assampslt,  for  commissions.  Error  to  tlie  County  Court  of  Mc- 
Donough  County;  the  Hon.  Crosby  F.  Wheat,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Reversed.  Opinion  filed  Decem- 
ber 2, 1897. 

Eltino  &  Camp  and  H,  C.  Agnew,  attorneys  for  plaintiffs 
in  error. 

A  person  can  not  act  as  agent  for  both  purchaser  and 
seller  and  earn  a  compensation  from  each,  unless  by  dis- 
tinct arrangement  between  all  who  are  concerned.  1 
Wait's  Actions  and  Defenses,  247;  Holcomb  v.  Weaver,  136 
Mass.  265;  Bollman  v.  Loomis,  41  Conn.  581;  Atleev.  Fink, 
75  Mo.  100;  Rice  v.  Wood,  113  Mass.  133;  Cottom  v.  Holli- 
day,  59  111.  176. 

PoNTious  &  Mickey,  attorneys  for  defendant  in  error. 

Mb.  Justiob  Glenn  delivered  the  opinion  of  the  Court. 

This  case  is  brought  to  this  court  by  writ  of  error  to  the 

County  Court  of  McDonough  County.    Suit  was  brought 
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by  the  defendant  in  error  to  recover  of  the  plaintiffs  in 
error  commissions  as  a  real  estate  agent. 

It  appears  from  the  evidence  in  this  case  that  the  plaintiffs 
in  error,  being  the  owners  of  eighty  acres  of  land  in  Mc- 
Donoagh  county,  on  the  8th  day  of  January,  1895,  negotiated 
a  sale  of  said  land  to  one  Elias  Anderson.  He  was  to  con- 
vey a  quarter  section  of  land  he  owned  in  Kansas,  to 
plaintiffs  in  error,  assume  the  payments  of  a  mortgage  for 
$2,100  that  was  a  lien  on  their  land,  and  pay  them  $900  in 
money.  Upon  Anderson  doing  this  they  were  to  convey 
to  him  the  eighty  acre  tract  they  owned  in  McDonough 
county. 

In  negotiating  and  effecting  this  trade,  the  defendant  in 
error  acted  as  the  agent  of  each,  without  disclosing  to  either 
he  was  acting  for  the  other.  He  received  of  Anderson  for 
his  services  $24  (he  agreed  to  pay  him  $25).  Plaintiffs  in 
error  agreed  to  pay  him  for  his  services  in  negotiating  and 
effecting  this  trade  for  them  $50.  To  recover  this  last  named 
sum  this  suit  is  brought.  In  this  sale  plaintiffs  in  error  did 
not  know  at  the  time  it  was  effected,  that  defendant  in  error 
was  acting  for  Anderson,  nor  did  he  know  that  Lackens  was 
acting  for  plaintiffs  in  error. 

A  m9.n  can  not  act  as  the  agent  of  both  vendor  and  pur- 
chaser of  the  same  property  without  the  authority,  knowledge 
and  consent  of  both  the  parties  interested.  The  law  does 
not  allow  him  to  assume  relations  so  essentially  inconsistent 
and  irreconcilable  with  each  other,  and  so  much  so,  they  can 
not  be  performed  by  the  same  person.  There  is  danger  that 
the  interests  of  one  or  the  other  or  both  may  be  sacrificed, 
or  that  neither  of  them  will  enjoy  the  benefit  of  a  discreet 
exercise  of  the  trust  reposed  in  the  agent.  It  is  the  essence 
of  the  contract  that  he  will  use  his  best  skill  and  judgment 
to  promote  the  interests  of  his  employer.  This  he  can  not 
do  when  he  acts  for  two  parties  whose  interests  are  essen- 
tially adverse.  He  therefore  is  guilty  of  a  breach  of  his 
contract. 

Bv  not  disclosino^  his  true  relations  in  this  transaction  to 
the  parties,  he  is  guilty  of  a  fraud,  and  his  contract  with 
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plaintiffs  in  error  is  against  public  policy  and  void,  and  there 
can  be  no  recovery  on  it.  Cottom  v.  HoUiday,  59  111.  476; 
Farns worth  v.  Hemmer,  1  Allen  494;  Eioe  v.  Wood,  113 
Mass.  133;  Holcomb  v.  Weaver,  136  Mass.  265;  Walker  v. 
Osgood,  98  Mass.  348;  Fuller  v.  Dame,  18  Pick.  472;  Roll- 
man  v.  Loomis,  41  Conn.  581;  Atlee  v.  Fink,  76  Mo.  100. 
Judgment  of  court  below  is  reversed. 


Springfield  Iron  Co.  t.  Michael  Mclntyre. 

1.  Contracts—^  Contract  Construed, — Where  an  employe  of  an 
iron  company,  who  sustained  an  injury,  agreed  to  accept  four  doUars 
per  week  in  orders  on  the  company's  store  until  he  had  sufficiently 
recovered  to  return  to  his  work,  in  satisfaction  of  all  claims  for  dam- 
ages which  he  had  against  tlie  company  on  account  of  such  personal 
injuries,  it  wan  held,  that  the  contract  should  be  construed  as  mean- 
ing that  the  payments  should  not  cease  until  such  employe  had 
sufficiently  recovered  to  return  to  work  of  a  like  character  to  that 
which  he  had  been  engaged  in. 

2.  Construction  of  Contracts— ^i  General  HuJe^—ln  construing  a 
contract  reference  must  be  had  to  the  circumstances  surrounding  the 
parties  at  the  time  it  was  entered  into. 

8.  Cross-Errors— Abandonment  o/.— Where  an  appeUee  assigns 
cross-errors,  and  in  his  brief  asks  the  court  to  affirm  the  judgment 
appealed  from,  he  will  be  deemed  to  have  abandoned  his  assignment  of 
cross-errors. 

Assumpsit,  on  a  contract.  Appeal  from  the  Circuit  Court  of  San- 
gamon County;  the  Hon.  Jaiibs  A.  Creighton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1807.  Affirmed.  Opinion  filed  December 
2,  1897. 

CoNKLiNo  &  Gbout,  attomejs  for  appellant 

Graham  &  Miller,  6.  Galligan  and  Geobgb  A.  Wood, 
attorneys  for  appellee. 

Mb.  Justice  Glenn  delivkbed  the  opinion  of  the  Coubt, 

This  was  an  action  in  assumpsit  brought  by  appellee, 

Michael  Mclntyre,  against  the  Springfield  Iron  Company,  to 
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the  September  term,  1896,  of  the  Sangamon  County  Circuit 
Court.  The  case  was  tried  by  the  court  without  the  inter- 
vention of  a  jury.  Appellee  recovered  judgment  against 
the  appellant  for  |32,  being  $4  per  week  for  the  eight 
weeks  the  appellant  was  found  to  be  in  arrears  under  their 
contract  with  the  appellee,  'from  which  judgment  the 
Springfield  Iron  Company  prosecutes  its  appeal  to  this 
court.  The  facts  upon  which  the  court  rendered  judgment 
against  appellant  are  as  follows :  On  the  29th  day  of  April, 
1893,  the  appellee,  while  in  the  employ  of  the  appellant, 
received  a  crush  wound  of  the  arm,  nearly  severing  the  arm 
and  fracturing  the  lower  bones.  The  arm  was  nearlj^  sev- 
ered between  the  elbow  and  the  shoulder,  from  which  injury 
it  has  become  shriveled  and  the  motion  of  the  hand  entirelv 
lost,  the  arm  drawing  up  and  becoming  stiff  from  the  injury 
to  the  nerves.  The  result  of  the  injury  is,  the  appellee  is 
unable  to  grasp  anything;  that  the  use  of  his  fingers  is 
entirely  lost.  At  the  time  of  the  injury,  to  wit,  on  the  29th 
day  of  April,  1893,  the  following  contract  was  entered  into 
between  the  appellant  and  the  appellee,  to  wit : 

**  In  consideration  of  the  Springfield  Iron  Company  pay- 
ing my  hospital  bill  and  doctor's  bill,  amounting  to  $32,  and 
the  payment  tome  of  $8  in  store  orders  and  car  tickets,  the 
receipt  of  which  is  hereby  acknowledged,  and  the  further 
agreement  of  the  Springfield  Iron  Company  to  pay  me  $4 
per  week  in  orders  on  their  store  until  my  arm  may  have 
sufficiently  recovered  for  me  to  return  to  work,  I  hereby 
agree  to  accept  and  do  accept  the  same,  as  evidenced  by  my 
signature  hereto,  in  full  satisfaction  of  ali  claims  for  dam- 
ages I  now  have  or  may  hereafter  have  against  said  com- 
pany on  account  of  personal  injuries  received  by  me  at  the 
works  of  said  company  on  or  about  the  29th  day  of  April, 
A.  D.  1893.    Signed,  Michael  Mclntyre." 

The  only  subject  of  contention  in  this  case  is,  what  con- 
struction should  be  put  on  that  clause  in  the  written 
contract  which  provides  for  the  payments  until  his  arm 
may  have  sufficiently  recovered  for  him  to  return  to  work, 
the  appellant  contending  that  when  he  was  able  to  do  any 
kind  of  work,  then  his  arm  had  sufficiently  recovered  for 
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him  to  return  to  work,  within  the  meaning  of  the  contract. 
This,  we  think,  does  violence  to  the  language  of  the  contract. 
In  construing  this  it  must  be  done  in  the  light  of  the  facts 
and  circumstances  surrounding  the  parties  at  the  time  it 
was  entered  into.  The  appellee  at  the  time  he  received 
this  injury  was  a  man  finel/ developed  physically  and  in 
good  health.  The  parties  doubtless  contemplated  that  he 
would  regain  the  use  of  his  arm  substantially  as  it  was 
before  the  injury,  and  to  avoid  litigation  and  to  secure  to 
appellee  compensation  for  the  injury  he  suffered  from  the 
negligence  of  appellant,  entered  into  this  contract.  He 
was  working  for  appellant  whenever  there  was  work  to  do, 
without  Amy  definite  time  as  to  his  engagement.  He  was 
doing  the  heaviest  of  manual  labor,  breaking  castings  with 
a  sixteen-pound  sledge,  taking  out  cinders  from  the  furnace, 
wheeling  ore,  and  using  the  shovel  and  pick.  From  these 
facts  and  circumstances  it  is  not  unreasonable  to  construe 
the  contract  as  meaning  that  the  payments  should  not  cease 
until  he  had  sufficiently  recovered  to  return  to  work  of  a 
like  character  to  that  he  had  been  engaged  in,  or  at  least  to 
work  coming  within  the  scope  of  manual  labor.  This,  to 
us,  seems  to  be  a  reasonable  construction  of  the  contract. 
Any  other  would  not  give  him  compensation  for  the  inju- 
ries he  had  sustained. 

It  is  clear  from  the  evidence  that  he  is  not  able  to  return 
to  any  kind  of  manual  labor  with  his  arm.  His  arm  is 
shriveled  up,  the  motion  of  his  hand  is  lost,  his  arm  drawn 
up  and  stiff  from  injury  to  the  nerve.  He  suffers  pain  con- 
stantly. The  heat  causes  his  fingers  to  swell  and  the  cold 
shrinks  them.  There  is  nothing  in  the  contract  that  indi- 
cates that  it  was  the  intention  of  the  parties  that  appellee 
should  return  to  work  for  appellant  when  his  arm  had 
,.  sufficiently  recovered  for  him  to  return  to  work.  Had  that 
been  the  intention  it  should  have  been  so  stated  in  the 
contract. 

In  their  brief  counsel  for  appellee  asks  this  court  to  affirm 
the  judgment  of  the  court  below.  From  this  we  take  it, 
they  have  abandoned  their  assignment  of  cross-errors. 
Judgment  affirmed. 
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Cribben^  Sexton  &  Co.  t.  James  Hicks^  Assignee, 

1.  Trials  bt  the  CouBT-^When  Condwtivp.-^The  findings  and  judg- 
ment of  a  trial  court,  trying  a  cause  without  a  jury,  are  conclusive. 

Toluntary  Atwignment  Proeeedlng8.~AppeaI  from  the  County 
Court  of  Piatt  County;  the  Hon.  F.  M.  Shonkwiusr,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  December  3,  1897. 

W.  £.  Lodge,  attorney  for  appellants. 

M.  B.  Davidson,  attorney  for  appellee. 

Mb.   Jdstiob  Bubboitohs  delivebed  the  opinion  of  the 

COUBT. 

On  June  29,  1896,  appellants,  by  their  salesman,  Smith, 
sold  to  David  Walker,  a  merchant  at  Monticello,  Piatt 
county,  Illinois,  a  lot  of  stoves,  which  were  delivered  to  him 
at  his  town  on  August  11, 1896.  On  August  26,  1896,  David 
Walker  assigned  to  appellee  for  the  benefit  of  his  creditors. 
After  said  assignment,  and  after  appellee,  as  such  assignee, 
bad  taken  possession  of  the  stoves  in  question  in  this  case, 
being  the  same  stoves  sold  by  appellants  to  said  Walker, 
appellants  presented  to  the  County  Court  of  Piatt  County 
their  petition  for  an  order  of  that  court  on  appellee,  as 
assignee  of  David  Walker,  to  surrender  said  stoves  to  them 
on  the  ground  that  Walker,  by  false  and  fraudulent  state- 
ments and  representations  in  regard  to  his  worth,  commer- 
cial standing,  assets  and  liabilities,  made  to  the  salesman  of 
appellants  at  the  time  of  the  sale,  had  procured  them  to  sell 
and  deliver  said  stoves  to  him  a  short  time  before  he  made 
said  assignment;  and  upon  appellants  discovering  the  falsity 
of  said  statement  and  representations,  they  had  elected  to 
rescind  said  sale  and  retake  said  stoves. 

Upon  said  petition  of  appellants  being  heard  by  the  County 
Court,  the  salesman  of  appellant,  who  sold  said  stoves  to 
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Walker,  and  Walker,  were  witnesses  and  testified,  and  it 
appears  they  were  the  only  persons  present  when  said  sale 
was  made.  They  differ  materially  as  to  what  was  said 
when  the  stoves  in  question  were  purchased  by  Walker,  and 
if  we  are  to  believe  Walker's  version  of  what  took  place, 
then  appellants  have  not  proven,  by  a  preponderance  of  the 
evidence,  the  material  facts  of  their  petition. 

The  judge  of  the  County  Court,  who  tried  this  proceeding, 
saw  both  Walker  and  Smith,  the  salesman  of  appellants,  and 
having  observed  their  manner  while  testifying,  could  better 
conclude  as  to  which  remembered  correctly  what  was  said 
when  the  stoves  were  sold.  From  their  evidence  in  this 
record  we  believe  the  trial  judge  found  in  accordance 
with  the  truth,  and  we  will  not  disturb  his  findings  und 
judgment.  The  judgment  of  the  County  Court  of  Piatt 
County  in  this  proceeding  is  affirmed. 


Cleveland^  C.^  C.  &  8t.  L.  By.  Co.  v.  F.  M.  Hall. 

1.  'EKROtL^}Vhen  Suhstantial  Justiee  has  been  Done.-— When  sub- 
stantial justice  has  been  done  the  judgment  of  the  court  below  will  be 
affirmed. 

Trespass  on  the  Case,  for  killing  stock.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tifton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
December  3,  1897. 

F.  T.  Hamilton,  attorney  for  appellant ;  John  T,  Dyb,  of 
counsel. 

BowELL,  Neville  &  Lindlet,  attorneys  for  appellee. 

Mr.  Justice  Bcbbottqhs  delivered  the  opinion  of  the 
Court. 

On  March  4, 1S96,  appellee  commenced  this  suit  before  a 
justice  of  the  peace  on  the  following  account : 
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"  Danvers,  Illinois, 
C,  C,  C.  &  St.  L.  Ry.  Co.,  March  13, 1896. 

1893.  To  F.  M.  Hall,  Dr. 

Nov.  7  and  8.    To  80  rods  fence  (Devalm  farm)..  .$  22.50 

"  30  "        19.50 

November  8, 100  rods  fence  (Barnard  farm) 75.00 

1894:. 

Aug.  10.    To  meadow,  pump  and  fence 10.00 

"  "  manure,  hedge,  rail  fence 15.75 

1895. 

June  25.    To  kill  three  male  pigs 10.00 

$152.75  " 

Upon  trial  before  the  justice,  appellant  did  not  appear, 
and  judgment  was  rendered  against  it  for  $150  and  costs. 
Appellant  appealed  from  the  justice's  judgment  to  the  Cir- 
cuit Court  of  McLean  County,  where,  upon  trial  in  that  court, 
judgment  was  rendered  for  $107.50  and  costs;  from  which 
judgment  appellant  brings  the  case  to  this  court  by  appeal, 
and  in  its  brief  filed  herein,  insists  that  appellee  did  not 
prove  a  right  of  recovery  for  the  pigs  killed. 

Upon  examination  of  the  evidence  iti  this  record,  we  are 
satisfied  the  proof  was  sufficient  to  support  the  judgment 
for  the  pigs  killed. 

Appellant  also  in  its  brief  contends  that  there  is  no  proof 
that  any  of  the  fires  complained  of  were  communicated  by 
any  locomotive  engine  while  upon  or  passing  along  the  rail- 
road of  appellant.  But  the  record  contains  ample  evidence 
to  sustain  the  judgment  for  injury  caused  by  fires  cora;mu- 
nicated  from  appellant's  locomotive  engine  on  its  railroad 
passing  through  the  farms  of  appellee. 

Appellant  com  plains  of  the  instructions  given  to  the  jury 
by  the  trial  court  at  the  request  of  appellee,  but  upon 
examination  of  these  instructions  complained  of,  as  they  are 
contained  in  the  record  in  this  case,  we  fail  to  find  that  any 
of  them  contain  reversible  error.  Upon  the  whole  record, 
we  think  substantial  justice  has  been  done  in  this  case  to 
the  parties  by  the  judgment  rendered  herein  by  the  Circuit 
Court  of  McLean  County,  henoe  we  affirm  it 
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G.  D.  Myers  t,  Samuel  Perry. 

1.  Notice — WJiat  U  Sufficient  to  Put  Upon  Inquiry, — A  mortgage 
of  lands  properly  on  file  in  the  recorder's  office,  from  the  descriptions  of 
the  lands  in  which,  the  '*  township"  was  inadvertently  omitted  by  the 
scrivener  who  drew  it.  is  nevertheless  sufficient  to  put  judgment  cred- 
itors of  the  mortgagor  upon  inquiry  as  to  what  particular  lands  the  pajr- 
ties  to  the  mortgage  in  question  intended  to  have  it  apply. 

3.  Same — Matters  Sufficient  to  Put  a  Party  Upon  his  Guard, — What- 
ever is  notice  enough  to  excite  attention  and  put  a  party  on  his  guard 
and  call  for  inquiry,  is  notice  of  everything  to  which  such  inquiiy  might 
have  led,  and  every  unusual  circumstance  is  a  ground  of  suspicion  and 
prescribes  inquiry. 

Bill,  to  foreclose  mortgage  and  for  relief.  Appeal  from  the  Cir- 
cuit Qourt  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  December  2,  1897. 

Statement  or  the  Case. 

Oq  the  2d  day  of  September,  1895,  William  Schweiraan 
being  the  owner  thereof,  attempted  to  mortgage  to  Samuel 
Perry,  the  following  described  real  estate,  to  wit: 

Lots  nine  (9)  and  seventeen  (17),  in  the  subdivision  of  the 
northwest  quarter  of  section  twenty-nine  (29),  and  also  the 
south  half  of  the  northeast  quarter  of  the  northeast  quar- 
ter of  section  thirty  (30),  except  therefrom  six  and  eighty. 
hundredths(6  80-100)  acres  off  of  the  west  side,  aUin  township 
tv^fiti/'four  (^4)  norths  range  one  (1),  east  of  the  third 
])rincipal  meridian,  in  McLean  county,  Illinois.  But  by  a 
mistake  of  the  party  drawing  the  mortgage,  the  italicized 
words  in  the  above  description  were  omitted. 

On  the  11th  day  of  September,  1895,  this  mortgage  was 
filed  for  record  and  recorded  in  book  149  of  mortgages^ 
page  545,  in  the  recorder's  ofiBce  of  said  McLean  county.    , 

While  the  title  to  the  above  described  real  estate  continued 
to  be  unchanged,  appellant,  on  October  6,  1896,  obtained  a 
judgment  against  said  William  Schweiman  in  the  County 
Court  of  said  McLean  County  and  placed  an  execution 
issued  thereon  in  the  sheriff's  hands. 
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On  October  19,  1S96,  appellee  filed  his  bill  in  chancery  to 
foreclose  the  said  mortgage  and  in  the  same  proceeding 
sought  to  correct  the  mistake  in  the  description  of  the  land 
described  therein,  so  a&  to  sapply  the  number  of  the  town- 
ships, and  to  subject  the  land  to  sale  under  his  mortgage, 
claiming  that  his  mortgage  as  corrected,  was  a  prior  and 
first  lien  on  the  premises  above  described,  and  making 
appellant  a  party. 

To  the  bill,  appellant  filed  his  answer,  setting  up  his  judg- 
ment, its  amount,  date,  etc.,  and  asked  the  court  to  decree 
that  it  have  such  priority  to  said  mortgage  as  the  law 
eatitled  it  to.  Afterward  the  cause  was  referred  to  the 
master,  and  finally  came  to  a  decree,  in  which  the  court 
corrected  the  description  in  appellee's  mortgage  and  held 
that  it  was  a  prior  and  first  lien  on  the  real  estate  above  de- 
scribed and  should  be  first  paid  in  full,  and  that  appellant's 
judgment  lien  was  junior  thereto. 

From  this  decree  appellant  appeals  and  brings  the  case 
to  this  court. 

Jesse  E.  Hoffman,  attorney  for  appellant. 

As  against  subsequent  incumbrancers  a  mistake  in  a  deed 
will  not  be  corrected,  without  clear  and  positive  averments, 
supported  by  positive  proof.  Bent  v.  Coleman  et  al.,  89  111. 
364. 

A  judgment  creditor  has  the  same  rights  as  against  a  prior 
unrecorded  deed  or  mortgage  as  a  purchaser.  Without 
notice  both  are  protected.  Massey  v.  Westcott  et  al.,  40 
III.  160;  Guiteau  v.  Wisely,  47  111.  433. 

Unless  notice  can  be  brought  home  to  a  judgment  creditor, 
before  his  lien  attaches,  the  complainant's  case  must  fail. 
And  further,  in  the  same  case,  ^'The  judgment  lien  attaches 
to  whatever  interest  the  record  shows  in  the  judgment 
debtor,  in  the  absence  of  acttial  notice  from  other  sources; 
and  is  not  restricted  to  what  the  debtor  really  ovma.^^  Mas- 
sey V.  Westcott,  40  III.  160. 

The  judgment  lien  having  been  perfected  before  that  of 
the  mortgage,  was  thereby  entitled  to  priority.  Guiteau  v. 
Wisely,  47  III.  433. 
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"Welty  &  SxEBLiNa,  attorneys  for  appellee. 

A  judgment  creditor  has  no  equities  superior  to  a  bona 
fide  purchaser,  and  whatever  notice  will  affect  the  latter 
must  in  like  manner  affect  the  former.  Milmine  v.  Burn- 
ham,  76  111.  362;  Citizens  Nat.  Bank  v.  Dayton,  116  111.  257. 

A  party  having  notice  of  such  facts  as  would  put  a  pru- 
dent person  on  inquiry,  is  chargeable  with  notice  of  other 
facts  to  which  by  diligent  inquiry  and  investigation  he 
would  have  been  led.  Citizens  Nat.  Bank  v.  Dayton,  116 
111.  257;  Bent  v.  Coleman,  89  111.  364;  Eussell  v.  Sanson, 
76  111.  167.    . 

Whatever  is  notice  enough  to  excite  attention  and  put  a 
party  on  his  guard  and  call  for  inquiry,  is  notice  of  every- 
thing to  which  such  inquiry  might  have  led,  and  every  un- 
usual circumstance  is  a  ground  of  suspicion  and  prescribes 
inquiry.  Russell  v,  Kanson,  76  111.  167;  Merrick  v.  Wal- 
lace, 19  111.  486. 

Mr.  Justice  Bubboughs  delivered  the  opinion  of  the 
Court. 

In  this  proceeding  appellee  seeks  to  correct  a  mistake 
in  the  description  of  the  land  described  in  his  mortgage,  as 
made  and  recorded,  by  having  supplied  the  number  of  the 
township,  which  was  omitted  by  mistake  of  the  scrivener, 
and  when  so  corrected  to  have  the  court  decree  that  the 
indebtedness  secured  by  his  mortgage  be  the  first  lien  upon 
said  land,  from  the  date  of  the  recording  of  the  mortgage. 
The  court  below  having  decreed  appellee  the  correction  and 
first  lien  as  sought  by  him,  appellant  asks  this  court  to 
reverse  so  much  of  said  decree  as  gives  appellee  priority  of 
lien  on  his  mortgage  indebtedness  over  the  lien  of  his  judg- 
ment and  execution,  as  his  lien  was  perfected  before  appellee 
filed  his  bill  herein  to  have  said  correction  made.  Therefore 
the  only  question  presented  by  this  record  is  the  right  of 
appellee  to  the  priority  of  lien  given  him  by  said  decree  as 
against  appellant. 

Ko  actual  notice  of  the  omission  in  the  description  of  the 
premises  is  shown  to  have  been  given  appellant,  by  the 
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evidence  in  this  record,  before  appellee  filed  his  bill  in  the 
coart  below,  except  that  which  the  law  would  charge  him 
with,  upon  the  inspection  of  the  recorded  mortgage  contain- 
ing the  omission.  It  is  contended  by  appellant  that  the 
rule  that  "  what  is  sufficient  to  put  a  party  on  inquiry  is 
notice  of  whatever  the  inquiry  would  have  disclosed,"  has 
no  application  where  there  is  no  actual  notice,  but  the 
rule  applies  only  to  actual  and  not  to  constructive  notice; 
while  the  appellee  contends  that  the  rule  that  should  be 
applied  to  the  facts  in  this  record  is  that  '^  whatever  is 
notice  enough  to  excite  attention  and  put  a  party  on  his 
guard  and  call  for  inquiry,  is  notice  of  everything  to  which 
such  inquiry  might  have  led,  and  every  unusual  circum- 
stance is  a  ground  of  suspicion  and  prescribes  inquiry;"  and 
that  constructive  notice  of  these  facts  is  sufficient.  When 
we  examine  the  description  in  this  mortgage  as  written  and 
recorded,  it  will  bccur  to  the  mind  of  any  reasonable  per- 
son that  without  supplying  some  township  to  the  descrip- 
tion of  the  premises  as  therein  set  forth,  no  particular 
land  18  in  fact  described;  but  from  the  entire  mortgage,  as 
written  and  recorded,  the  parties  thereto  did  in  fact  intend 
to  describe  therein  some  particular  land.  In  the  chain  of 
title  to  the  particular  land  in  question  in  this  proceeding, 
the  land  records  of  McLean  county  disclose,  as  shown  by 
the  evidence  in  this  case,  that  appellee  had  conveyed  this 
land  in  question  a  short  time  before  this  mortgage  was 
made,  to  the  mortgagor,  and  he,  the  mortgagor,  had  given 
appellee  a  mortgage  thereon,  which  mortgage  was  satisfied 
the  same  day  that  the  mortgage  in  question  was  made. 
These  facts,  we  think,  were  sufficient  to  put  appellant  upon 
inquiry  as  to  what  particular  land  the  parties  to  the  mort- 
gage in  question  intended  to  have  it  apply;  and  he  ought  to 
have  made  inquiry  of  appellee  as  to  the  matter,  and  had  he 
so  applied  to  appellee  he  would  have  doubtless  ascertained 
from  him  that  the  land  in  question  was  the  land  intended  to 
be  described  in  this  mortgage.  See  Merrick  v.  Wallace,  19 
111.  486;  Bent  v.  Coleman  et  al.,  89  111.  364;  Bank  v.  Day- 
ton, 116  111.  257;  Eussell  v.  Eanson,  76  111.  167.    Appellant 


454  Appellate  Courts  of  Illinois. 

Vol.72.]  Myerav.  Peny. 

presses  upon  our  attention  the  case  of  Munford  v.  Mclntyre, 
16  111.  App.  316,  and  insists  it  is  decisive  of  this  case,  but 
as  we  view  it,  that  case  was  properly  decided  and  does  not 
militate  the  least  against  what  we  hold  in  this  case;  there 
the  mortgage  described  perfectly  a  tract  of  land  in  section 
thirteen  and  it  was  sought  to  correct  the  mortgage  as 
against  subsequent  creditors  without  notice  and  make  the 
mortgage  apply  to  land  in  section  twelve;  and  the  Appel- 
late Court  of  the  Fourth  District  properly  held  that  it 
could  not  be  done,  because  the  mortgage  in  question  in  that 
case,  and  the  record  thereof,  showed  a  perfect  description, 
therefore  it  contained  nothing  to  excite  suspicion  and  thus 
put  the  judgment  creditors  in  that  case  upon  inquiry.  We 
are  also  referred  by  appellant  to  the  case  of  Battenhausen 
V.  Bullock,  1 1  App.  665,  which  was  affirmed  in  108  Dl.  28. 
In  that  case  it  was  sought,  as  against  a  subsequent  bona  fide 
purchaser  for  value,  to  correct  a  deed  of  trust,  which  failed 
to  give  any  amount  of  indebtedness  which  it  secured,  so  as 
to  make  it  secure  a  $6,000  note  not  described  in  the  deed  of 
trust,  and  the  Appellate  and  the  Supreme  Court  both  prop- 
erly held  this  could  not  be  done,  because  the  policy,  if  not 
the  letter  of  our  statutes,  requires  in  all  cases  of  mortgages 
and  deeds  of  trust,  that  a  statement  therein  and  upon  the 
record  thereof,  of  the  amount  of  indebtedness  secured, 
should  be  made,  and  many  evils  are  pointed  out  in  the 
opinion  of  the  Supreme  Court  in  that  case,  that  would  arise  if 
such  statement  of  the  amount  of  indebtedness  secured  was 
not  required  to  be  made  in  the  mortgage  and  upon  the 
record,  to  bind  subsequent  purchasers  and  judgment  cred- 
itors without  actual  notice. 

The  case  is  clearly  distinguishable  from  this  case,  in  prin- 
ciple, we  think,  and  therefore  is  not  applicable  to  this  case. 

For  tl)e  reasons  above,  we  affirm  the  decree  of  the  court 
below  in  this  case.    Affirmed. 
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Meredith  Bice  t.  Joseph  Aleshire. 

1.  Pleading — Justification  in  Slander, — A  plea  of  jostification  in 
aiander  must  be  as  broad  as  tbe  charge  in  the  declaration. 

2.  Practice — (Jarrying  a  Demurrer  Back  to  the  Declaration,— A. 
trial  court  will  not  be  justified  in  carrying  a  demurrer  to  a  plea  back  to 
a  declaration,  when  the  defendant  has  filed  a  plea  of  the  general  issue. 

Case,  for  slander  of  one  in  his  profession.  Appeal  from  the  Circuit 
Court  of  Adams  County;  the  Hon.  Oscar  P.  Bonnet,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Reversed  and  remanded 
with  instructions.    Opinion  filed  December  2,  1897. 

W.  L.  Vandevbntkr  and  S.  B.  Montgomery,  attorneys 
for  appellant. 

The  fundamental  rule  is  that  the  plea  of  justification 
must  be  as  broad  as  the  charge,  and  justify  the  very  identi- 
cal charge  and  in  the  alleged  sense  of  the  charge.  1  Hil- 
liard,  Torts,  499;  Ibid.  441,  Sec.  41;  Towns.  Lib.  and  SI.,  Sec. 
212,  and  note  1;  also  Sec.  355  and  notes  1,  2  and  3  on  p.  605; 
Sanford  v.  Gaddis,  13  111.  329;  Darling  v.  Banks,  14  111.  40; 
13  Am.  and  Eng.  £ncy.  397-8  and  cases  cited  in  note  3.  p. 
398. 

The  plea  is  taken  most  strongly  against  the  pleader; 
everything  must  be  precisely  alleged.  Towns.  Lib.  and  SI. 
608,  note  2.  The  rule  as  to  framing  a  plea  of  justification 
is  thus  clearly  stated  by  Chitty :  "  It  is  necessary  that  the 
plea  should  state  specific  facts  {sio\  showing  in  what  par- 
ticular instances,  and  in  what  exact  manner  the  plaintiff  has 
misconducted  himself."     1  Chitty  on  PI.  494. 

The  charges  in  the  declaration  must  be  directly  met,  and 
not  argumentatively  or  by  inference.  Fidler  v.  Delavan,  20 
Wend.  57,  cited  in  1  Hilliard  on  Torts,  441.  The  plea  admits 
the  truth  of  the  innuendoes  in  the  declaration.  1  Hill. 
Torts,  441;  Towns.  Lib.  and  Sland.,  Sec.  .215;  13  Am.  and 
Eng.  Ency.  397. 

And  must  justify  in  the  sense  of  the  innuendoes.  Towns. 
L.  and  SI,  Sec.  212;  Nott  et  ux.  v.  Stoddard,  38  7t.  25;  88 
Ahi.  Dec.  633. 
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There  is  no  such  thing  as  a  half-way  jostification.  Fero 
V.  Ruscoe,  4  N.  Y.  165. 

The  justification  should  be  of  the  meaning,  not  of  the 
words  merely.    Snow  v.  Witcher,  9  Ired.  346. 

The  distinction  maintained  between  oral  and  written 
language,  as  regards  its  actionable  quality  when  published 
concerning  an  individual  as  such,  is  not  recognized  in 
regard  to  language  concerning  one  in  a  special  character. 
Towns.  Lib.  and  SI.,  Sec.  180. 

^'  To  make  an  answer  in  justification  good,  it  must  spe- 
cifically point  out  the  acts  of  which  the  plaintiff  was  guilty, 
that  the  court  may  see  whether  the  defendant  was  justified 
in  speaking  the  words  complained  of."  If  the  plea  does 
not  aver  that  the  words  are  true,  in  the  sense  imputed  to 
them  in  the  declaration  or  complaint  by  proper  innuendo,  it 
is  bad.  13  Am.  and  Eng.  Ency.  L.,  398,  and  numerous 
cases  in  not«  2;  see  also  Mull  v.  McKnight,  67  Ind.  535; 
Funk  V.  Beverly,  112  Ind.  190;  13  N.  E.  Rep.  573. 

GoYERT  &  Pape  and  Inghram  &  Cbewdsok,  attorneys 
for  appellee. 

^^  Criticism  may  be  divided  into  criticism  of  persons  and 
criticism  of  things.  What  one  does,  one's  actions,  are  things, 
and  as  such  have  a  separate  existence,  distinct  from  the 
person.  Every  action,  every  thing  one  does,  is  naturaUy  and 
necessarily  the  subject  of  comment.  Every  action,  every 
thing  one  does,  confers  a  privilege  upon  every  person  to 
speak  or  write  concerning  such  action  or  thing.  As  to  such 
action  or  thing  every  one  may  in  good  faith  speak  or  write 
whatever  seems  to  him  fit  to  be  spoken  or  written. .  Save 
good  faith  there  is  no  limit  to  criticism  concerning  a  man's 
actions  or  his  creations.  God  forbid  (exclaims  Baron  Alder- 
son)  that  you  should  not  be  allowed  to  comment  on  the  con- 
duct of  all  mankind,  provided  you  do  it  justly  and  honor- 
ably." It  is  apparent  that  the  words  alleged  to  have  been 
used  by  defendant  are  nothing  more  than  a  criticism  of  the 
action  of  plaintiff  in  using  an  anaesthetic.  They  are  not 
criticisms  of  the  person  and  consequently^  under  the  above 
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rale,  tbey  fall  under  that  class  of  criticisms  which  are  per- 
mitted under  the  law  and  therefore  are  privileged.  Newell 
on  Slander  and  Libel,  564;  Townshend  on  Slander  and  Libel, 
441. 

In  an  action  of  oral  or  written  slander  the  plea  of  the 
general  issue  operates  as  a  denial  of  the  extrinsic  facts  stated 
in  the  inducement,  the  speaking  of  the  words  or  publication 
of  the  libel,  the  truth  of  the  colloquium  or  the  application 
of  the  words  to  the  plaintiff,  and  of  the  extrinsic  fact  alleged 
in  the  declaration,  and  the  damage,  where  special  damage 
is  necessary  to  maintain  the  action,  or  more  than  nominal 
damages  are  claimed.  Where  the  defense  is  that  the  libel 
or  words  were  published  or  spoken,  not  in  a  malicious  sense 
imputed  by  the  declaration,  but  in  an  innocent  sense,  or  upon 
an  occasion  which  warranted  the  publication,  this  matter 
may  be  given  in  evidence  under  the  general  issue.  Newell 
on  Slander  and  Libel,  648. 

The  charge,  if  any,  contained  in  the  words  alleged  to  have 
been  slanderously  spoken,  is  the  charge  of  a  specific  act,  and 
not  a  mere  conclusion  or  inference.  See  Kuhn  v.  Young 
et  al.,  78  Tex.  344;  14  S.  W.  Rep.  796;  Fenstermaker  v.  Tri- 
bune Pub.  Co.,  13  Utah,  532;  43  Pac.  Eep.  112. 

Mr.  Justiob  Burroughs  delivered  the  opinion  of  the 
Court. 

The  amended  declaration  in  this  case,  filed  March  22, 
1897,  avers  that  the  plaintiff  is  a  regularly  licensed  prac- 
titioner of  dentistry  under  the  laws  of  Illinois,  practicing 
his  profession  at  Adams  county,  Illinois,  in  connection  with 
his  brother,  Merritt  Rice,  where  they  are  known  as  and 
commonly  called  "  The  Rice  Boys,"  "  The  Rice  Brothers  '* 
and  "  The  Rices."  That  he  exercised  and  still  exercises  his 
profession  with  care,  prudence,  skill,  learning,  caution  and 
safety,  and  never  at  any  time  used  or  employed  any  liquid 
or  ansBsthetic  or  material  in  such  manner  as  to  be  injurious, 
hurtful  or  dangerous  to  any  person  or  persons  for  whom  he 
rendered  professional  dental  services,  and  was  never  guilty 
or  suspected  to  be  guilty  of  committing  the  grievances 
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charged  and  impated  to  him  by  the  defendant,  etc.  Yet, 
the  defendant,  well  knowing  the  premises,  etc.,  contriving 
and  falsely  and  maliciously  intending  to  injure  the  plaintiff 
and  to  bring  him  into  public  scandal  and  disgrace,  etc.,  and 
to  cause  to  be  suspected  and  believed  by  divers  citizens  of 
this  State,  etc.,  that  the  plaintiff  had  conducted  himself  im- 
properly, imprudently,  carelessly,  negligently,  recklessly, 
ignorantly  and  in  such  way  and  manner  in  his  profession  as 
to  prejudice,  hurt  and  endanger  the  health  and  lives  of  per- 
sons for  whom  he  rendered  professional  services  as  such 
dentist,  etc.,  and  to  harass,  vex,  oppress  and  ruin  said 
plaintiff  in  his  said  practice,  etc.,  on  the  first  day  of  May, 
1896,  at  said  county,  in  a  certain  discourse  which  said  de- 
fendant then  and  there  had  in  the  presence  and  hearing  of 
divers  persons,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff  in  the  way  of  his  said  pro- 
fession, etc.,  the  following  false,  malicious  and  defamatory 
words,  to  wit :  "  They  (meaning  the  plaintiff  and  his  said 
brother)  are  going  to  kill  somebody  with  that  anaesthetic 
they  (meaning  the  plaintiff  and  his  said  brother)  are 
using."  "  It  will  cause  blood  poisoning."  "  The  Rice  boj's 
(meaning  the  plaintiff  and  his  said  brother)  are  going  to 
kill  somebody  some  time  with  that  anaesthetic  they  (mean- 
ing the  plaintiff  and  his  said  brother)  are  using."  "  It  will 
cause  blood-poisoning."  "The  Rice  boys  (meaning  the 
plaintiff  and  his  said  brother)  will  kill  somebody  some  time 
if  they  don't  quit  using  that  anaesthetic,"  meaning  and  in- 
tending thereby  to  charge  and  cause  it  to  be  believed  by 
said  divers  persons  and  the  citizens  of  this  State  generally, 
that  the  plaintiff  was  and  had  been  careless,  reckless,  grossly 
negligent  and  culpably  ignorant  and  unskillful  in  the  way 
of  his  work,  practice  and  services  as  a  practitioner  of  den- 
tistry, as  aforesaid.  By  means  whereof,  etc.,  the  plaintiff 
has  been  greatly  injured  in  his  good  name  and  fame  and  also 
in  his  said  profession  and  business  as  a  practitioner  of  den- 
tistry, etc.,  to  his  damage  of  $5,000.    Defendant  pleaded : 

1.  General  issue,  not  guilty, 

2.  Statute  of  limitations. 
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Qeneral  replication  to  each  of  said  pleas : 

The  secondly  amended  third  plea  filed  by  the  defendant, 
to  which  a  demurrer  was  by  the  court  below  overruled  and 
the  sufficiency  of  which  is  the  only  question  raised  on  this 
appeal,  attempts  to  justify  the  slander,  and  alleges  that  the 
plaintiff  used  in  his  profession,  upon  persons  for  whom  he  did 
work,  an  anaesthetic,  one  of  the  ingredients  of  which  was 
cocaine,  then  and  there  a  dangerous  anaesthetic  which  ^^  was 
capable  of  and  at  times  would  produce  death  and  blood- 
poisoning  in  persons  upon  whom  the  same  would  be  used," 
etc.,  and  ^'  that  the  said  words  in  the  plaintiff's  declaration 
alleged  to  have  been  spoken  by  the  defendant,"  etc.,  setting 
them  out  in  haec  verba,  ^'  were  then  and  there  at  the  time  and 
place,  etc.,  true."  Wherefore  defendant  spoke  the  words  as 
he  lawfully  might,  etc. 

The  demurrer  to  this  plea  alleges  ^^  that  the  same  and  the 
matters  therein  contained  in  manner  and  form  as  they  are 
therein  pleaded,  are  not  sufficient  in  law  to  bar  plaintiff's 
action  etc.,  and  for  special  cause  alleges  that  said  plea  does 
not  answer  or  justify  the  charges  in  the  declaration.  Said 
plea  attempts  to  justify  a  charge  not  made  or  found  in  the 
declaration.  Said  plea  does  not  justify  in  the  true  sense  of 
the  charge.  The  justification  in  the  plea  is  not  as  broad  as 
the  charge.  The  plea  does  not  justify  the  charge  in  the  sense 
of  the  innuendoes,  and  is  otherwise  informal,  argumenta- 
tive, uncertain  and  insufficient." 

The  plaintiff  in  the  court  below,  appellant  here,  upon  the 
court  overruling  his  said  demurrer  to  said  plea  of  justifica- 
tion, elected  to  stand  by  his  demurrer.  Whereupon  the 
court  below  gave  final  judgment  against  apj^ellant  for  costs 
and  that  he  go  without  day,  etc.  From  this  j  udgmen t  appel- 
lant appeals  to  this  court,  and  contends  that  the  court  below 
erred  in  not  sustaining  his  demurrer  to  said  plea  of  justifi- 
cation. 

It  will  be  seen  by  a  careful  reading  of  the  amended  decla- 
ration that  it  charges  defendant  with  having  spoken  of  and 
concerning  the  plaintiff  in  the  practice  of  his  profession  as 
a  dentist,  '^  that  he  is  going  to  kill  somebody  with  that 
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anaBsthetic  he  is  asing;  it  will  cause  blood-poisoning.  That 
he  is  going  to  kill  somebody  some  time  with  that  anaesthetic 
he  is  using;  it  will  cause  blood-poisoning.  That  he  will  kill 
somebody  some  time  if  he  don't  quit  using  that  anaesthetic." 
The  plea  of  justification  only  states  that  the  plaintiff  used 
in  his  profession,  upon  persons  for  whom  he  did  work,  an 
anaesthetic,  one  of  the  ingredients  of  which  was  cocaine,  a 
dangerous  anaesthetic,  which' was  capable  of  and  at  times 
would  produce  death  and  blood-poisoning  in  persons  upon 
whom  the  same  would  be  used,  etc.  And  that  the  said 
w^ords  in  the  plaintiff's  declaration  alleged  to  have  been 
spoken  by  the  defendant  were  then  and  there  true,  etc. 

It  will  be  seen  at  a  glance  that  the  plea  of  justification  is 
not  as  broad  as  the  charge  in  the  declaration,  and  for  that 
reason  was  bad  on  demurrer.  Sanford  v.  Gaddis,  13  111.  329; 
Darling  v.  Banks,  14  III.  46.  Chitty  thus  states  the  rule  as 
to  framing  a  plea  of  justification :  ^'  It  is  necessary  that  the 
plea  should  state  specific  facts,  showing  in  what  particular 
instances,  and  in  what  exact  manner,  the  plaintiff  has  mis- 
conducted himself."    Chitty  on  PI.,  marg.  p.  494. 

Appellee  insists,  in  his  brief,  that  the  demurrer  to  his  plea, 
of  justification  should  have  been  carried  back  to  the  decla- 
ration, as  that  was  bad  on  demurrer.  We  are  of  the  opinion 
that  the  trial  court  would  not  have  been  justified  in  carry- 
ing the  demuiTer  back  to  the  declaration,  as  the  declaration 
is  sufficient  to  be  answend;  and  it  seems  appellee  so  thought, 
because  he  filed  a  plea  of  general  issue  thereto,  and  also 
a  plea  of  the  statute  of  limitations,  neither  of  which  pleas 
he  withdrew,  and  then  requested  the  trial  court  to  carry  the 
demurrer  back  to  the  declaration. 

For  the  error  of  the  trial  court  in  not  sustaining  the 
demurrer  to  the  plea  of  justification,  we  reverse  the  judg- 
ment herein,  and  remand  this  case  to  the  court  below,  with 
instructions  to  that  court  to  sustain  the  demurrer  to  said 
plea,  and  for  such  further  proceedings  herein  as  the  law 
permits. 

Beversed  and  remanded  with  instructions. 
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John  M.  KuM  t.  Z.  T.  MoweU. 

1.  Distress  fob  Rent— iVbf  Yet  Due.— -A  distreBs  warrant  stands 
for  the  landlord's  declaration  in  a  proceeding  by  distress  for  rent  and  no 
distraint  for  rent  not  due  by  its  terms,  can  be  made. 

Distress  for  Rent.— Appeal  from  the  County  Ck)urt  of  Moultrie 
County;  the  Hon.  Isaac  Hudson,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  December  3, 
1897. 

B.  M.  Feadbo,  attorney  for  appellant. 

CocHBAN  &  MiLLBB,  attomejs  for  appellee. 

Mb.  Justice  Bubbouohs  dbliyebed  the  opinion  of  the 

COUBT. 

The  latter  part  of  1895,  appellee,  then  a  tenant  of  appellant 
and  indebted  to  him  on  settlement  to  the  amount  of  $338, 
gave  him  his  note  for  that  amount,  due  one  year  after  date, 
which  note  was  also  signed  by  appellee's  son,  Lue  MoweU. 
At  the  time  said  note  was  given,  appellee  rented  of  appel- 
lant for  the  next  year,  beginning  March  1,  1896,  the  same 
farm  he  then  lived  upon,  and  by  ag;reement  between  them, 
appellant  was  to  get  two-thirds  of  the  broom  corn  raised 
upon  the  farm  the  next  year,  when  in  the  bale;  one-third  of 
said  crop  of  broom  corn  being  given  for  the  use  of  the  farm 
for  the  year  1896,  and  the  other  one-third  for  the  purpose 
of  securing  the  payment  of  the  said  $338  note.  The 
dwelling  house,  barn  and  lot  on  said  farm,  at  this  time, 
were  reserved  by  appellant  and  not  rented  to  appellee,  but 
some  three  months  later  appellant  did  lease  to  appellee 
said  dwelling  house,  barn  and  lot  for  |50,  but  the  time 
when  it  was  to  be  paid  was  not  agreed  upon,  hence  it  was 
not  due  until  March  1,  1896,  being  the  end  of  the  term  for 
which  they  were  leased. 

On  October  5,  1896,  appellant  issued  to  the  sheriff  of 
Moultrie  county  his  distress  warrant  against  appellee  for 
$800  rent,  claimed  to  be  due  him  on  October  8,  1896,  from 
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appellee  for  said  premises.  The  sheriflF  by  virtue  of  said 
distress  warrant  levied  upon  a  lot  of  broom  corn,  both 
baled  and  loose  in  the  barn  on  said  premises,  there  being 
about  121  bales  in  the  bale,  and  about  forty  or  forty-five 
bales  loose. 

On  the  trial  appellee  denied  that  any  rent  was  due  appel- 
lant, as  stated  in  his  distress  warrant,  and  we  think  from 
the  evidence,  he  was  partially  if  not  wholly  correct;  the  . 
house  rent  was  not  due,  the  amount  of  the  note  was  not  yet 
due,  nor  was  it  rent,  when  due,  for  which  distress  would  lie. 
The  broom  com  rent,  being  one-third  thereof  grown  upon 
the  demised  land  during  the  term,  was  due  when  baled,  and 
that  part  of  the  rent  in  the  absence  of  any  other  express 
contract  (and  there  was  none  shown),  was  due  in  bales  on 
the  demised  premises,  and  it  was  found  by  the  sheriff,  at 
the  barn  on  the  demised  premises,  ready  for  appellant,  when 
he  should  call  for  it  there. 

It  must  be  remembered  that  this  distress  warrant  stands 
for  the  landlord's  declaration  in  this  distress  proceeding,  and 
in  it  no  claim  was  made  that  the  rights  of  the  landlord 
were  in  danofer  bv  reason  of  the  removal  or  the  contem- 
plated  removal  of  crops  grown  upon  the  demised  premises, 
and  for  that  cause  he  was  distraining  for  rent  not  yet  by  its 
terms  due,  but  the  only  claim  made  therein  was  for  rent  due 
October  3,  1896. 

Hence  we  think  the  verdict  and  judgment  of  the  court 
below  was  on  the  pleadings  and  evidence  correct  And  we 
therefore  affirm  the  judgment  herein  of  the  County  Court 
of  Moultrie  County. 


72  462 
74  648 

72  4621 
179s  340 


Supreme  Lodge  Knights  of  Pythias  of  the  World  v. 

Henry  J.  Kutscher^  Adm'r. 


1.  FoKFEiTURBS— iVbf  Favored  in  Law.-~Forfeitures  are  not  favored 
in  law  and  will  not  be  enforced  except  where  the  acts  relied  upon  as 
creating  them  are  clearly  shown. 

2,  BviciDE— Forfeiture  of  Jn«ura7M«.— Where  p  policy  of  life  insur- 
ance  contains  no  provision  making  suicide  or  self-destruction  by  the 
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assured,  a  forfeiture  of  the  policy,  and  makes  the  indemnity  under  it 
payable  to  some  one  other  than  the  assured  or  his  personal  representa- 
tive, then  intentional  self-destruction,  while  he  is  sane,  does  not  avoid 
the  policy;  but  where  such  a  policy  is  by  its  terms  payable  to  the  assured 
or  his  personal  representative,  then  intentional  self-destruction  while 
sane  will  avoid  the  policy. 

8.  .Life  Insurance— Sfutctde  of  the  Assured  While  Sane.— The  estate 
of  an  assured  person,  who  takes  his  life  intentionally  while  sane,  can  not 
recover  under  a  policy  containing  a  provisioh  making  suicide  or  self- 
destruction  by  the  assured  a  forfeiture. 

4.  Benevolent  Associations— if^ntters  Bound  by  Subsequently 
Enacted  By-Laws. — ^Where  an  application  for  membership  in  the 
endowment  rank  of  a  benevolent  association  contains  a  provision  that 
the  applicant  shall  conform  to  and  obey  the  regulations  of  the  order 
governing  the  rank,  then  in  force  or  that  might  thereafter  be  enacted, 
and  the  certificate  of  membership  recites  that  the  consideration  on  which 
it  was  issued  is,  among  other  things,  the  compliance  by  the  member 
with  all  such  regulations,  the  right  of  the  member  to  benefits  is  subject 
to  a  validly  enacted  law  of  the  order,  passed  after  the  issuance  of  the 
certificate,  providing  that  no  member  who  commits  suicide  shall  be 
entitled  to  benefits. 

5.  Same — Effect  of  Anti-Suicide  Provisions  Adopted  after  Applicor 
turn, — A  provision  in  the  constitution  of  a  benevolent  association  having 
a  life  insurance  department  that  its  board  of  control  shall  liave  entire^ 
charge  and  full  control  of  the  endowment  rank,  subject  to  such  restric- 
tions as  the  supreme  lodge  may  provide,  does  not  authorize  the  board  of 
control  to  pass  a  regulation  providing  that  no  beneficiary  who  commits 
suicide  shall  be  entitled  to  benefits. 

6.  Same — Potcers  Can  Not  be  Delegated. — ^The  charter  of  a  benevo- 
lent association  authorizing  its  supreme  lodge  to  establish  an  endow- 
ment rank  on  such  terms  and  conditions  as  to  the  supreme  lodge  may 
seam  proper,  does  not  authorize  such  lodge  to  delegate  to  the  board  of 
control  power  to  pads  a  law  providing  that  no  member  who  commits 
suicide  shall  be  entitled  to  benefits. 

Assampslt,  on  a  certificate  of  membership  in  a  beneficiary  associa- 
tion. Appeal  from  the  Circuit  Court  of  Sangamon  County;  the  Hon. 
Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1897.    Affirmed.    Opinion  filed  December  2, 1897. 

H.  H.  Field  and  Gbsenb  &  Huhiphbet,  attorneys  for 
appellant. 

Connolly,  Mathke  &  Snigg,  attornej^s  for  appellee. 
If  a  person  takes  out  a  policy  and  then  deliberately 
suicides  while  sane,  his  estate,  or  his  personal  representa- 
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tives  who  represent  his  estate,  perhaps  may  not  recover. 
But  third  persons  or  beneficiaries  may  recover.  Fitch  v. 
American  P.  L.  Ins.  Co.,  59  N.  Y.  557;  Mills  etal.  v.  Bobstock 
et  al.,  1 3  N.  W.  Rep.  163;  Northwestern,  etc.,  v.  Wanner,  24 
111.  App.  357;  Kerr  v.  Minnesota  Mutual  Ben.  Ass'n,  89  N.  W. 
Rep.  312;  Darrow  v.  Family  Fund  Soc.,  22  N.  E.  Rep.  1093; 
Ritter  v.  Mutual  L.  Ins.  Co.,  70  Fed.  Rep.  957. 

Mr.  Justice  Botrrouohs  delivbrbd  the  opinion  of  the 
Court. 

This  is  an  action  of  assumpsit,  brought  by  the  appellee, 
Kutscher,  as  administrator  of  Louisa  M.  Henry,  deceased, 
upon  a  certificate  of  membership,  or  policy  of  insurance, 
issued  by  appellant  to  one  William  C.  Henry,  who  was  the 
husband  of  Louisa  M.  Henry.  For  the  sake  of  brevity,  we 
will  hereafter  speak  of  said  certificate  as  a  '^  policy." 

The  policy  is  in  words  and  figures  following :  "  Fourth 
class,  $3,000^  This  certifies  that  Brother  William  C.  Henry 
received  the  obligation  of  the  Endowment  Rank  of  the 
"  Order  of  Knights  of  Pythias  of  the  World,  in  Section  No.  45, 
on  July  1,  1889,  and  is  a  member  in  good  standing  in  said 
rank;  and  in  consideration  of  the  representations  and  decla- 
rations made  in  his  applications  bearing  date  of  June  4, 1889, 
and  April  26,  189:2,  which  applications  are  made  a  part  of 
this  contract,  and  the  payment  of  the  prescribed  admission 
fee;  and  in  consideration  of  the  payment  hereafter  to  said 
endowment  rank  of  all  assessments,  as  required,  and  the 
full  compliance  with  all  the  laws  governing  this  rank  now 
in  force,  or  that  may  hereafter  be  enacted  by  the  Supreme 
Lodge  Knights  of  Pythias  of  the  World,  or  the  Board  of 
Control  of  the  Endowment  Rank,  and  shall  be  in  good 
standing  under  said  laws,  the  sum  of  $3,000  will  be  paid  by 
the  Board  of  Control  of  the  Endowment  Rank  Knights  of 
Pythias  of  the  World  to  Louisa  M.  Henry,  his  wife,  as 
directed  by  said  brother  in  his  application,  or  to  such  other 
person  or  persons  as  he  may  subsequently  direct,  by  change 
of  beneficiary  entered  upon  the  records  of  the  Supreme 
Secretary  of  the  Endowment  Rank,  upon  due  notice  and 
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proof  of  death  and  good  standing  in  the  rank,  at  the  time 
of  death,  and  surrender  of  this  certificate.  Provided,  how- 
ever, that  the  interest  of  any  beneficiary,,  as  designated  by 
said  brother,  or  the  interest  of  his  or  her  heirs  shall  cease 
or  determine  in  the  case  of  the  death  of  said  beneficiary 
daring  the  lifetime  of  such  member,  and  in  that  case  the 
benefit  accruing  under  this  certific^ite  shall  be  paid  as  pro- 
vided for  in  article  12,  section  1,  of  the  Endowment  Rank 
of  the  constitution.  Provided^  further^  that  if  at  the  time 
of  the  death  of  said  brother  the  proceeds  of  one  assessment 
on  all  members  of  the  endowment  rank  shall  not  be  suf9- 
cient  to  pay  in  full  the  maximum  amount  of  endowment 
held  under  this  certificate,  then  there  shall  be  paid  an 
amount  equal  to  the  proceeds  of  one  full  assessment  on  all 
remaining  members  of  the  Endowment  Rank,  less  ten  per 
cent  /or  expenses,  and  the  payment  of  such  sum  to  the  bene- 
ficiary or  beneficiaries  entitled  thereto  under  the  law  shall 
be  in  full  of  all  claims  and  demands  under  and  by  virtue  of 
this  certificate.  And  it  is  understood  and  agreed  that  any 
violation  of  the  within  mentioned  conditions  or  the  require- 
ments of  the  laws  in  force  governing  this  rank,  shall  render 
this  certificate  and  all  claims  null  and  void;  and  that  the 
said  Endowment  Rank  shall  not  be  liable  for  the  above  sum 
or  any  part  thereof. 

In  witness  whereof  we  have  hereunto  subscribed  our 
names  and  affixed  the  seal  of  the  Supreme  Lodge  Knights  of 
Pythias  of  the  World. 

Issued  this  19th  day  of  July,  1892,  p.  29,  at  Chicago,  Illi- 
nois, and  registered  in  book  3,  folio  130." 

On  the  3d  day  of  October,  1895,William  C.  Henry  depart.ed 
this  life,  having  paid  all  assessments  and  performed  all  other 
conditions  of  said  policy,  and  left  surviving  him  his  wife, 
Louisa  M.  Henry,  who  died  before  suit  was  brought,  leav- 
ino^  surviving  her  two  children.  Demand  was  made  for 
payment  of  the  sum  specified  in  said  policy,  and  an  offer 
also  made  to  surrender  the  same,  but  payment  was  refused. 
There  being  no  controversy  as  to  the  sufficiency  of  the  dec- 
laration, it  is  not  necessary  to  set  it  forth  with  any  degree 
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of  particularity.  Various  nleas,  replications,  rejoinders  and 
demurrers  were  filed,  some  of  which  were  afterward  with- 
drawn. These  steps  need  not  be  herein  stated  except  as  to 
those  pleadings  which  finally  made  up  the  issues. 

The  appellant  filed  the  general  issue  (non-assumpsit)  and. 
issue  was  joined  thereon.  The  api>ellant  also  filed  two 
special  pleas  setting  up  that  all  the  supposed  causes  of  action 
in  the  declaration  described  are  one  and  the  same;  that  the 
appellant  is  a  corporation  organized  for  fraternal  and  benev- 
olent purposes,  and  for  the  mutual  benefit  of  the  members. 
The  first  plea  also  alleges  that  said  William  C.  Henry  was 
a  member  of  Capital  Lodge  No.  14,  and  also  a  member  of 
Section  45,  and  was  subject  to  the  constitution  and  rules, 
by-laws  and  regulations  of  the  Endowment  Rank  Kniglits 
of  Pythias  of  the  World,  and  agreed  to  abide  by  all  laws, 
rules  and  regulations  of  said  order  then  in  force,  or  as  the 
s  ime  might  be  thereafter  adopted  or  amended. 

The  plea  also  alleges  that  on  the  4th  day  of  June,  1SS9, 
and  on  the  26th  day  of  April,  1892,  said  Henry  executed  and 
presented  to  defendant  his  applications  for  membership  in 
^  the  Endowment  Rank,  which  applications  became  part  of  the 
contract  of  insurance,  and  such  applications  are  made  parts 
of  said  plea.  That  by  the  terms  of  said  applications  it  was 
provided  as  follows : 

''  I  hereby  agree  that  I  will  punctually  pay  all  dues  and 
assessments  for  which  I  may  become  liable,  and  that  I  will 
be  governed  and  this  contract  shall  be  controlled  by  the 
laws,  rules  and  regulations  of  the  order  governing  this  rank 
now  in  force,  or  that  may  hereafter  be  enacted  by  the 
Supreme  Lodge  Knights  of  Pythias  of  the  World,  or  sub- 
mit to  the  penalties  therein  contained,  to  all  of  which  I 
freely  and  willingly  subscribe." 

The  plea  further  avers  that  on  the  13th  day  of  January, 
1893,  the  Supreme  Lodge  through  its  authorized  board  of 
control  passed  a  law,  rule  and  regulation  for  the  govern- 
ment of  members  of  the  Endowment  Rank  in  the  words  and 
figures  following : 

^^  If  the  death  of  any  member  of  the  Endowment  Rank, 
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heretofore  admitted  into  the  first,  second,  third  or  fourth 
classes,  or  hereaf tei  admitted,  shall  result  from  ^elf -destruc- 
tion, either  voluntary  or  involuntary,  whether  such  member 
shall  be  sane  or  insane  at  the  time,  or  if  such  death  shall  be 
caused  or  superinduced  by  the  use  of  intoxicating  liquors, 
narcotics  or  opiates,  or  in  consequence  of  a  duel,  or  at  the 
hands  of  justice,  or  in  violation  or  attempted  violation  of 
any  criminal  law,  then,  in  such  case,  tne  certificate  issued  to 
such  member,  and  all  claims  against  said  Endowment  Eank, 
on  account  of  such  membership,  shall  be  forfeited." 

The  plea  further  alleges  that  at  its  annual  session  in 
the  city  of  Washington,  in  September,  1894,  the  Supreme 
Lodge  adopted  and  ratified  said  law,  and  the  same  became 
and  was  in  force  from  and  after  its  passage,  on  January  13, 
1893,  as  an  amendment  to  the  general  laws  of  the  Endow- 
ment Bank. 

The  plea  further  alleges  that  said  William  C.  Henry 
came  to  his  death  by  self-destruction,  and  that  in  accord- 
ance with  the  contract  entered  into,  said  certificate  became 
forfeited  and  void. 

The  defendant  also  filed  a  third  plea,  being  the  second 
special  plea,  in  substance  the  same  as  the  first  with  this 
exception :  That  the  third  plea  alleges  that  said  law,  rule 
fl.nd  regulation  was  adopted  on  the  13th  day  of  January, 
1S93,  by  the  board  of  conlrol  of  the  Endowment  Rank  with- 
out stating  that  the  same  was  ratified  or  adopted  by  the 
Supreme  Lodge. 

Appellee  filed  replications  as  follows : 

First  replication  to  the  third  plea  avers  that  the  board  of 
control  had  no  power  to  pass  the  said  law  or  regulation,  and 
did  not  pass  the  same  on  the  13th  day  of  January,  1893,  or 
at  any  other  time,  and  said  certificate  did  not  become  void. 
This  replication  concluded  to  the  country  and  issue  was 
joined  thereon. 

Appellee's  replication  to  the  second  plea  is  the  same  in 
substance  as  the  foregoing  with  this  difference  only,  that  it 
denied  that  the  Supreme  Lodge  adopted  or  ratified  the 
rule  or  law  in  question.  This  replication  also  concluded  to 
the  country  and  issue  was  joined  thereon. 
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Appellee  also  filed  another  or  second  replication  to 
defendant's  second  plea,  in  which  it  was  averred  that  at  the 
time  when  "William  0.  Henry  committed  self-destruction 
"  he  was*  of  unsound  mind,  to  the  extent  that  he  was  not 
conscious  of  the  moral  or  physical  effects  of  wnat  he  was 
doing,  and  that  he  did  the  same  when  in  a  fit  of  frenzied 
madness,  when  he  had  no  ability  to  form  an  intention,  and 
did  not  voluntarily  and  intentionally  destroy  himself."  To 
this  replication  a  rejoinder  was  filed  by  the  appellant 
traversing  the  same,  and  alleging  that  William  0.  Henry  did 
not  commit  said  act  while  in  a  fit  of  frenzied  madness,  but 
did  commit  self-destruction  voluntarilv  and  intentionallv. 
Issue  was  taken  upon  said  rejoinder  and  trial  had  by  jury. 

Verdict  for  plaintiff  for  $3,000. 

Motion  for  new  trial. 

Grounds  of  motion :  The  court  erred  in  excluding  evi- 
dence from  the  jury,  that  the  deceased,  Henry,  committed 
self-destruction  as  the  result  of  mental  disorder  arising  from 
present  voluntary  intoxication.  Also  excluding  certified 
copies  of  proceedings  and  verdicts  of  coroner's  inquest  over 
the  body  of  Henry  and  his  wife;  the  court  erred  in  instruct- 
ing to  find  the  issue  for  appellee;  also  in  refusing  to  give 
each  of  the  four  instructions  offered  by  the  appellant;  the 
verdict  was  unsupported  by  any  evidence;  the  court  erred 
in  admitting  improper  evidence  on*the  part  of  appellee;  the 
court  erred  in  excluding  from  the  jury  each  instruction, 
record  or  proceeding,  rule  or  regulation  embraced  withia 
the  stipulation  of  the  parties,  the  substance  of  which  is  con- 
tained in  the  next  paragraph. 

Before  the  trial  counsel  for  the  parties  stipulated  in  writ- 
ing that  on  the  trial  certain  instruments,  records,  printed 
volumes  and  other  documents  should  be  admitted  in  evidence 
by  either  party.  These  included  constitutions  of  the 
Knights  of  Pythias  and  of  the  Endowment  Kank  and  pro- 
ceedings of  both  bodies  at  various  times;  also  the  general 
laws  of  the  Endowment  Rank;  also  the  application  of  Will- 
iam C.  Henry  filed  with  appellee's  second  plea  should  be 
considered  in  evidence  without  further  proof.     It  was,  how- 
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ever,  provided  in  said  stipulation  that  the  terms  thereof 
were  not  to  conclude  either  party  as  to  the  legal  effect  or  ' 
legality  of  any  of  such  evidence,  but  only  render  it  easy  of 
proof  and  evidence  of  what  it  purports  to  be  on  its  face,  by 
leaving  its  legal  effect  to  be  determined  by  the  court  at  the 
trial.  There  is  no  controversy  whatever  in  this  case  as  to 
the  regularity  of  proof  under  said  stipulation,  only  as  to 
the  effect  of  the  evidence  when  admitted. 

Appellee  proved  the  death  of  William  C.  Henry,  and  his 
wife,  Louisa,  afterward,  and  that  she  left  surviving  her  two 
children.  Appellee  also  proved  that  William  0.  Henry 
paid  up  all  his  dues  to  the  order,  or  they  were  paid  on  his 
behalf  up  to  the  time  of  his  death.  The  daughter  of  the 
'  deceased  parties  testified  that  her  father  came  home  on  the 
evening  before  her  mother  died,  about  a  quarter  to  five. 
Her  mother  was  out  riding  when  her  father  came  home. 
On  cross-examination,  defendant's  counsel  asked  witness 
"  What  happened  after  that  ? "  Plaintiff  objected,  and  the 
court  sustained  the  objection.  We  may  here  state  in  order 
to  save  time  that  all  rulings  of  the  court  hereinbefore  or 
hereinafter  referred  to  were,  at  the  time  the  same  were  ren- 
dered, excepted  to  by  appellant. 

It  was  proven  by  E.  A.  Baxter,  sheriff  of  Sangamon 
county,  that  he,  being  informed  that  Mrs.  Henry  was  shot, 
went,  about  seven  the  next  morning,  to  where  William  C. 
Henry's  body  was  lying.  Witness  was  called  just  after 
Henry  shot  his  wife.  Henry  was  dead.  Right  hand  raised 
up.  Revolver  lying  close  by  there  and  an  open  knife.  Cut 
across  the  wrist. 

In  the  testimony  of  Martha  Horsch,  it  is  shown  that  the 
deceased,  Henry,  was  ordinarily  a  very  intelligant  man,  and 
a  good  locomotive  engineer,  but  something  became  wrong 
with  him.  Witness  saw  him  one  or  two  evenings  before  he 
died.  He  was  under  the  influence  of  liquor.  Mrs.  Henry 
sent  for  witness.  He  was  going  to  clean  out  the  house. 
Witness  found  him  on  the  floor  and  picked  him  up  and  put 
him  to  bed. 

Charles  Shriver  testified  also  about  occasional  strange- 
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ness  on  the  part  of  William  C.  Henry.  Testimony  in 
regard  to  the  mental  condition  of  Henry  was  given  by  George 
Hoflfman,  who  was  also  employed  by  the  Wabash  Eailroad, 
This  man  was  very  intimate  with  the  deceased.  Knew  him 
thoroughly.  His  strangeness  arose  from  intoxication. 
When  under  the  influence  of  liquor  he  was  very  quick  tem- 
pered— quarrelsome  disposition — although  he  talked  very 
good.  He  would  talk  and  quarrel  and  witness  knew  when 
he  was  under  the  influence.  Next  day  he  would  not 
remember  anything  and  begged  pardon.  He  was  different 
from  other  drunk  men.  He  would  not  walk  heavy  or  stag- 
ger. He  was  not  that  way.  Would  walk  straight  and  had 
a  quarrelsome  disposition  about  him.  Liquor  affected  him 
differently  from  ordinary  men.  Had  been  discharged  for 
drunkenness.  Wanted  to  stop  every  place  where  a  station 
was,  to  get  liquor.  Wanted  to  fight  every  man  on  the 
train.  This  was  several  years  before  the  company  took 
him  back.  He  knew  how  liquor  affected  him  and  talked 
about  it.  Three  or  four  months  afterward  he  was  again 
drinking.  Witness  saw  him  in  grocery  three  or  four  days 
before  the  killing.  There  was  a  saloon  there.  He  was 
under  the  influence  then.  Could  only  know  when  these 
spells  were  on  him  by  his  quarrelsome  disposition.  He 
did  not  get  off  his  legs  or  lose  control  of  his  body.  '  Talked 
clearly  but  acted  quarrelsome.  Saw  him  in  Elshoff's  store 
three  to  five  days  before  murder.  Smell  of  liquor  con- 
vinced witness  he  was  drunk  and  said  to  him,  "  Bill,  you 
have  been  drinking  again."  This  made  him  mad  and  he 
lost  control  of  his  temper.  Witness  glided  away.  Next 
day  he  apologized. 

J.  W.  Asey  testified  that  he  saw  the  body  between  six 
and  seven  on  the  4th  of  October,  1S95,  probably  dead  some 
hours.  Body  stiff.  Witness  saw  the  man  the  night  before, 
just  this  side  of  where  he  found  him.  Probably  fifty  yards 
offw  Passed  very  close  to  shock  of  corn.  Looked  up  and 
discovered  body.  Witness  had  seen  the  man  go  behind  the 
shock  the  night  before,  and  in  the  morning  he  looked  to  see 
if  the  body  was  there.    Right  hand  kind  of  up,  resting  his 
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head  partly  on  it.  Pistol  lying  on  the  ground  under  where 
the  hand  stuck  up.  Saw  a  knife  there.  Think  it  was  under 
his  head.  It  was  open.  Wound  in  the  temple  like  a  pistol 
wound.  Saw  him  go  behind  the  shock  the  evening  before, 
about  half  past  six. 

Defendant  introduced,  under  stipulation,  report  of  the 
Board  of  Control  of  the  Knights  of  Pythias,  found  in  the 
record  and  proceedings  of  convention  of  Supreme  Lodge 
1893  and  1894,  the  session  of  1894  having  been  held  in 
Washington  City,  August  28  to  September  8,  1894.  The 
report  of  the  board  of  control  set  forth  reasons  why  losses 
arising  to  the  order  from  suicide  should  be  guarded  against. 
Oives  reasons  and  sets  forth  that  in  the  preceding  fifteen 
months,  claims  amounting  to  $63,000,  arising  out  of  suicides, 
had  occurred,  and  the  safety  of  the  mortuary  fund  was 
thereby  in  danger.  Also  that  the  board  had  amended  the 
laws  providing  that  in  the  event  of  self-destruction  the 
certificate  should  be  void.  To  that  end  the  said  board  on 
January  12  and  13,  of  1893,  had  amended  section  one, 
article  six,  of  the  general  laws,  by  adding  to  the  end  of  said 
section  as  follows :  "  The  now  law,  rule  or  regulation  thus 
here  set  forth  has  been  already  given  in  full  in  the  pleas  of 
the  defendant  and  need  not  be  repeated." 

It  was  referred  by  the  Supreme  Lodge  to  committee  on 
endowment  rank.  The  reports  of  the  committee  on  endow- 
ment rank  were  taken  from  the  table  and  adopted.  The 
appellee  also  introduced  the  law  as  adopted  by  the  board 
of  control  in  the  revised  edition  of  the  general  laws, 
March  1  to  18,  1894,  being  the  same  law  hereinbefore 
referred  to.  The  law  last  referred  to  beino:  offered  bv  the 
appellant,  the  appellee  objected,  and  the  court  sustained  the 
objection,  so  that  the  law  in  question  was  withheld  from 
the  jurj'. 

Appellant  introduced  section  nine,  article  eight,  of  the 
Constitution  of  1890  of  the  Endowment  Rank,  authorizing 
the  board  of  control  to  enact  laws,  rules  and  regulations 
and  to  alter  and  amend  the  same.  Also  section  five,  article 
two,  of  the  same  constitution;  it  empowers  the  board  of 
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OODtrol  to  enact,  alter  and  amend  laws  and  regulations 
necessary  to  govern  the  same.  Also  the  Constitation  of  the 
Supreme  Lodge  of  1S90,  1892  and  1894,  and  the  Constitu- 
tion of  the  Endowment  Rank.  Constitution  provides  that 
the  supreme  body  shall  have  power  to  establish  an  endow- 
ment rank  and  to  create  a  board  of  control  for  the  govern- 
ment thereof;  that  said  board  shall  have  entire  control  of 
said  endowment  rank.  Board  empowered  to  grant  war- 
rants to  establish  sections  of  endowment  rank  and  to  enact^ 
alter  and  amend  all  laws  and  regulations  necessary. 

Constitution  of  1894.  This  constitution  appears  in  the 
larger  pamphlet  and  is  made  part  of  the  record,  the  first 
page  thereof  being  numbered  at  the  foot  6955. 

In  article  seven,  sections  fifteen,  sixteen,  seventeen  and 
eighteen  on  head  page  6961,  special  directions  are  given  as 
to  the  methods  of  legislation  to  be  pursued  bj^  the  order. 
Every  proposition  should  be  read  three  times  on  a  different 
day;  the  majority  of  all  members  necessary  to  pass  any 
proposition;  all  statutes  to  take  effect  after  sixty  days. 

Appellee  offered  in  evidence  the  two  applications  filed 
with  plaintiff's  pleas,  one  of  them  being  the  application  on 
which  policy  sued  on  was  issued.  Appellant  objected  and 
court  withheld  ruling.  Appellant  called  Louisa,  daughter 
of  William  C.  Henry,  who  formerly  testified.  Witness 
stated  that  she  was  at  home  on  the  evening  of  October  3, 
to  which  she  had  before  testified.  And  then  the  following 
question  was  put  to  her:  "  If  your  father  came  home  at 
that  time,  or  about  that  time,  you  may  tell  the  jury  what 
happened  there  in  your  presence."  Appellee  objected  and 
the  court  sustained  the  objection  and  refused  to  permit  the 
evidence  to  go  to  the  jury.  Appellant  then  offered  in  evi- 
dence the  verdict  of  the  coroner's  jury  in  the  cases  of  both 
the  deceased,  the  wife,  Louisa  M.  Henry,  and  her  husband, 
William  C.  Henry.  Verdicts  in  substance  are  as  follows : 
As  to  the  wife,  that  she  came  to  her  death  by  a  revolver 
Avound  fired  by  her  husband,  William  C.  Henry,  while 
under  the  influence  of  liquor.  As  to  her  husband,  that  he 
came  to  his  death  by  a  revolver  shot.    Both  verdicts  were 
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objected  to  by  appellee.  Objections  sustained  by  the  court. 
Appellant  rested. 

By  way-  of  rebuttal  appellee  introduced  charter  of 
Supreme  Lodge  of  August  5,  1890,  as  follows :  "  That  the 
following  additional  section,  to  be  known  as  section  nine, 
be  added  to  the  act  of  incorporation  as  amended,  viz.: 
*  That  the  Supreme  Lodge  shall  have  power  to  establish  the 
Uniform  Kank  and  the  Endowment  liank  upon  such  terms 
and  conditions  and  governed  by  such  orders  and  regulations 
as  to  the  said  Supreme  Lodge  may  seem  proper.' " 

Appellee  also  introduced  the  report  from  the  committee 
on  endowment  rank  of  the  nineteenth  convention,  1896, 
reporting  that,  under  the  constitution  of  1894,  the  Supreme 
Lodge  had  no  power  to  delegate  to  another  body  the  right 
to  legislate  on  any  subject,  and  that  such  action,  if  taken,  is 
null  and  void,  and  recommending  the  enactment  by  the 
supreme  body  of  the  suipide  law  in  question. 

Thereupon  the  court,  on  motion  of  the  appellee,  excluded 
all  evidence  offered  by  the  appellant  of  the  acts  and  pro- 
ceedings of  the  board  of  control  of  the  Endowment  Rank 
and  the  Supreme  Lodge,  and  the  Constitution  of  1890,  1892 
and  1894;  and  the  court  also  excluded  the  application  offered 
in  evidence. 

The  appellant  asked  the  court  to  give  the  jury  the  fol- 
lowing instructions : 

1.  The  plaintiff  in  this  case  admits  that  the  deceased, 
William  C.  Henry,  committed  self-destruction,  and  the 
defendant  is  not  required  to  prove  this  fact. 

2.  If  the  jury  believe  from  the  evidence  that  the  deceased 
committed  self-destruction  bv  reason  of  mental  derano^e- 
ment  occasioned  by  existing  voluntary  intoxication,  then 
such  act  is  not  excusable  because  of  insanity,  and  the 
plaintiff  can  not  recover  in  this  action. 

3.  The  jury  are  further  instructed  that  the  law  presumes 
every  man  to  be  sane  until  the  contrary  be  proven,  and  the 
burden  of  making  such  proof  rests  upon  the  party  alleging 
such  insanity.  And  the  fact  of  committing  self-destruction 
does  not  of  itself  establish  the  insanity  of  such  person. 
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4.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  deceased,  William  C.  Henry,  committed 
self-destruction  while  in  a  sane  condition,  then  thev  will  find 
for  the  defendant,  without  regard  to  any  rule  or  law  adopted 
by  the  board  of  control,  or  by  the  Supreme  Lodge,  or 
claimed  to  be  so  adopted. 

But  the  court  refused  to  give  said  instructions,  and  there- 
upon the  court  gave  the  jury  the  following  instruction: 

"  The  court  instructs  the  jury  to  find  the  issues  for  the 
plaintiff  and  to  assess  his  damages  at  the  sum  of  $3,000,  and 
the  form  of  your  verdict  may  be :  "  We,  the  jury,  find  the 
issues  for  the  plaintiff  and  assess  his  damages  at  the  sum  of 
$3,000.' " 

Thereupon  the  jury  found  a  verdict  for  the  appellee,  and 
the  appellant  filed  its  motion  for  a  new  trial.  Motion  over- 
ruled and  judgment  on  verdict  for  $3,000. 

From  the  exceptions  taken,  and  the  errors  assigned  on 
this  record,  the  legal  questions  presented,  upon  which  the 
merits  of  this  case  rest,  are :  First,  if  William  C.  Henry 
committed  self-destruction  while  sane,  did  that  fact  avoid 
the  policy?  Second,  did  the  stipulation  set  forth  on  the 
face  of  the  policy  authorize  the  "  Board  of  Control  of  the 
Endowment  Rank  "  of  appellant,  to  adopt  the  rule,  law  or 
regulation  providing  that  all  policies  should  be  void  in  case 
the  assured  committed  self-destruction,  whether  sane  or 
insane,  so  as  to  make  it  apply  to  the  policy  sued  on  in  this 
case? 

As  to  the  first  question  above  stated,  we  think  the  law  is, 
that  where  a  policy  contains  no  provision  making  suicide 
or  self-destruction  by  the  assured  a  forfeiture  of  the  polic}^ 
and  makes  the  indemnity  under  it  payable  to  some  one 
other  than  the  assured,  or  his  personal  representative,  then 
intentional  self-destruction  by  the  assured,  while  he  is  sane, 
does  not  avoid  the  policy.  But,  where  such  a  policy  is  by 
its  terms  payable  to  the  assured,  or  his  personal  representa- 
tive, then  intentional  self-destruction,  while  sane,  will  avoid 
the  policy.  Northwestern  Benevolent  and  Mutual  Aid 
Ass'n  V.  Wanner,  24  111.  App.  357. 
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The  reason  why  the  estate  of  a  sane  man,  who  takes  his 
own  life  intentionally,  can  not  recover  is,  that  to  so  permit 
would  enable  a  man  by  his  own  wrongful  act  to  have  his 
estate  make  a  profit  thereby. 

As  to  the  second  question  presented  we  will  say,  that 
from  the  evidence  in  this  record  it  does  not  appear  that  the 
Supreme  Lodge  did,  before  the  death  of  William  C.  Henry, 
adopt  the  law,  rule  or  regulation  for  the  government  of 
members  of  the  Endowment  Eank  in  the  words  and  figures 
following :  "If  the  death  of  any  member  of  the  Endowment 
Hank  heretofore  admitted  to  the  first,  second,  third  or 
fourth  classes,  or  hereafter  admitted,  shall  result  from  self- 
destruction,  either  voluntary  or  involuntary,' whether  such 
member  shall  be  sane  or  insane  at  the  time,  or  if  such  death 
shall  be  caused  or  superinduced  by  the  use  of  intoxicating 
liquors,  narcotics  or  opiates,  or  in  consequence  of  a  duel,  or 
at  the  hands  of  justice,  or  in  violation  or  attempted  viola- 
tion of  any  criminal  law,  then  in  such  case  the  certificate 
issued  to  such  member  and  all  claims  against  said  Endow- 
ment Kank,  on  account  of  such  membership,  shall  be  for- 
feited."   As  by  its  plea  it  has  averred. 

But  it  does  appear  from  the  evidence  that  the  board  of 
control  of  the  Endowment  Rank  of  appellee  (which  board 
of  control,  from  the  evidence,  was  the  board  that  supervised 
the  business  of  the  insurance  department  of  appellant), 
before  the  death  of  William  C.  Henry,  and  after  the  issu- 
ance of  the  policy  sued  on  in  this  case  to  him,  did  what 
they  could  do  to  enact  said  law,  rule  or  regulation  above 
mentioned;  but  we  hold  that  said  board  of  control  was  but 
an  agency  of  appellant,  to  whom  appellant  could  not  dele- 
gate its  legislative  functions  to  enact  a  law  that  would  inject 
into  the  policy  sued  on,  a  provision  making  suicide,  etc., 
avoid  it.  See  Supreme  Lodge  Knights  of  Pythias  v. 
La  Malta,  95  Tenn.  157,  31  S.  W.  Rep.  493,  decided  by 
the  Supreme  Court  of  Tennessee,  which  is  a  case  just  like 
this,  and  we  fully  concur  in  the  decision,  as  well  as. the 
reasoning  of  that  court,  as  set  forth  in  its  opinion  in  that 
case. 
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It  is  contended,  however,  by  appellant,  that  the  policy 
sued  on  reserved  the  power  of  legislation  to  the  board  of 
control  as  well  as  the  Sapreme  Lodge,  and  action  by  either 
of  those  bodies,  was  ample  under  the  express  consent  of  the 
deceased. 

But  we  think  the  language  used  in  the  policy  sued  on, 
to  wit,  "The  full  compliance  by  the  assured  with  all  the 
laws  governing  this  ranki  now  in  force,  or  that  may  here- 
after be  enacted  by  the  Supreme  Lodge  of  the  Knights  of 
Pythias  of  the  World,  or  the  board  of  control  of  the  Endow- 
ment Rank,"  could  not  be  construed  to  confer  legislative 
function  upon  the  board  of  control,  the  mere  agency  of 
appellant,  to  the  extent  of  changing  the  contract  of  insur- 
ance sued  on,  and  injecting  conditions  therein  by  which  the 
same  might  become  void — the  legislative  function  restricted 
by  the  constitution  of  appellant  to  appellant  itself;  it  being 
a  well  understood  rule  of  Jaw  that  forfeitures  are  not  favored 
in  law,  and  will  not  be  enforced,  except  where  the  acts  which 
would  make  a  forfeiture  are  clearly  shown. 

Inasmuch,  therefore,  as  the  record  in  this  case  discloses 
that  the  trial  court  held  correctly  in  its  rulings  on  the  evi- 
dence, instructions  to  the  jury  and  its  judgment,  we  aflBlrm 
its  judgment  herein.    Affirmed. 


Daniel  McLanghlin  v.  The  First  National  Bank  of  Pana^ 

Illinois. 

1.  Judgments— WrowflfuZ  Refusal  to  Satisfy  of  Record.— It  is  action- 
able for  a  judgment  creditor,  after  he  has  been  paid  his  judgment  in 
full,  to  refuse  or  neglect  to  satisfy  of  record  such  judgment  within  a 
reasonable  time  after  he  has  been  paid,  and  by  his  debtor  requested  so 
to  do. 

Trespass  on  the  Case,  for  refusing  to  satisfy  a  judgment  of  record. 
Appeal  from  the  Circuit  Court  of  Christian  County;  the  Hon.  Robert  R 
Shirley,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1897. 
Reversed  and  remanded  with  instructions.    Opinion  filed  December  2^ 

1897. 
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James  B.  Hicks  and  J.  C.  MoQuigo,  attorneys  for  appel- 
lant. 

A  tort  is  one's  disturbance  of  another  in  rights  which  the 
law  has  created,  either  in  the  absence  of  contract  or  in  con- 
sequence of  a  relation  which  a  contract  has  established 
between  the  parties.  Of  course,  a  wrong  must  be  of  a  sort 
which  the  law  redresses;  not  a  mere  infraction  of  good 
morals.    Bishop  on  Non-Contract  JLaw,  Sec.  4. 

A  right  can  not  be  recognized  until  the  principle  is  found 
which  supports  it,  but  when  the  right  is  found  the  remedy 
must  follow,  of  course.  A  maxim  of  law  that  wherever 
there  is  a  right  there  is  a  remedy,  is  a  mere  truism.  Cooley 
on  Torts,  2d  Ed.,  20. 

A  judgment  is,  in  law,  presumed  to  be  an  existing  debt 
for  the  period  of  twenty  years,  unless  satisfied  of  record. 

A  judgment  of  a  court  of  record  being  ^  lien  upon  real 
estate  for  seven  years,  with  the  right  in  the  holder  to  issue 
an  execution  thereon,  even  after  a  longer  time,  it  is  the 
duty  of  the  holder  to  satisfy  the  same  upon  payment.  And 
if  he  fails  to  do  so,  a  court  of  equity  and  a  court  of  law 
as  well,  has  power  to  compel  him  to  enter  satisfaction  and 
tax  him  with  the  costs  thereof.  Black  on  Judgments,  Sec. 
1014;  Briggs  v.  Thompson,  20  Johns.  294;  12th  Am.  and 
Eng.  Enc,  150. 

W.  M.  Provine  and  J.  C.  McBBmB,  attorneys  for  appellee. 

The  losses  and  damages  alleged  by  appellant  to  have 
been  suffered  by  him  are  remote  and  not  Uie  proximate 
consequences  of  the  act  of  appellee  complained  of.  "  The 
damage  to  be  recovered  must  always  be  the  natural  and 
proximate  consequence  of  the  act  complained  of.  This  rule 
is  laid  down  in  regard  to  special  damage,  but  it  applies  to 
all  damage."  Greenleaf  on  Evidence,  Vol.  2,  Sec.  256 
(Tenth  Ed.);  Parson  on  Contracts,  Vol.  3,  pp.  178,  179,  180 
(Fifth  Ed.);  Sutherland  on  Damages,  Vol.  1,  pp.  76,  77,  78, 
79;  Sedgwick  on  Damages  (Seventh  Ed.),  122,  et  seq.j  and 
126,  note  a;  Travis  v.  Duffau,  20  Texas,  49. 

Profits  which  appellant  might  have  made  in  his  business. 
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when  even  the  loss  of  them  might  have  been  the  natural 
consequence  of  appellee's  omission,  are  not  to  be  allowed 
for  the  reason  that  they  are  speculative,  conjectural  and 
contingent.  Appellant  is  only  able  to  show  that  he  might 
have  made  the  profits  if  appellee  had  not  committed  the 
wrong.  If  the  profits  are  such  as  would  have  accrued  and 
grown  out  of  the  contract  itself  as  the  direct  and  immediate 
result  of  its  fulfillment,  then  they  should  be  allowed;  but  if 
they  are  such  as  would  have  been  realized  by  appellant 
from  other  independent  and  collateral  undertakings,  then 
they  are  too  uncertain  and  remote  to  be  taken  into  consid- 
eration as  part  of  the  damages  occasioned  by  the  act  or 
omission  of  appellee.  Sedgwick  on  Dam.,  Vol.  1, 135,  note. 
(7th  Ed.) 

Damages  caused  by  loss  of  future  profits,  resulting  from 
the  wrongful  levy  and  seizure  of  a  stock  of  merchandise, 
are  too  remote  and  uncertain  to  be  allowed.  Casper  v. 
Klippen,  61  Minn.  353;  63  N.  W.  Rep.  737. 

In  an  action  upon  an  attachment  bond,  the  rule  restrict- 
ing the  recovery  to  the  natural  and  approximate  damages 
will  exclude  any  claim  of  damages  for  injuries  to  credit  and 
business.  Sutherland  on  Dam.,  Yol.  1, 98;  State  v.  Thomas, 
19  Mo.  613. 

The  rules  laid  down  have  been  sustained  in  our  own 
Supreme  Court  in  the  following  cases:  Green  v.  Williams, 
45  111.  206;  Frazer  et  al.  v.  Smith  et  al.,  60  IlL  145;  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Hale,  83  111.  360. 

Mr.  Justice  Burroughs  deltversd  the  opinion  of  the 
Court. 

Appellant  brought  an  action  on  the  case  in  the  Circuit 
Court  of  Christian  County,  against  appellee,  and  in  his 
declaration  filed  therein,  consisting  of  four  counts,  the 
material  averments  were :  That  he  was  a  merchant  and  a 
member  of  the  firm  of  D.  M.  McLaughlin  &  Hombeck  Bros., 
doing  business  in  Oowden,  Shelby  county,  Illinois,  as  deal- 
ers in  general  merchandise;  and  that  he  also  conducted  a 
mercantile  business  at  Lakewood,  in  said  county,  and  was  a 
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partner,  as  dealer  in  hay  and  grain  at  said  Lakewood,  of 
Herrick  &  Dressier  in  said  county;  and  was  sole  owner  of  a 
mercantile  business  in  general  merchandise  at  Flora,  in 
Clay  county,  Illinois;  and  a  dealer  in  grain  in  said  Clay 
county  and  adjoining  counties,  conducting  his  said  business 
with  punctuality  in  paying  his  debts,  and  enjoying  the  credit 
and  esteem  of  his  neighbours,  the  banks,  wholesale  merchants 
and  all  persons  with  whom  he  had  dealings;  that  all  of 
said  businesses  were  conducted  largely  upon  his  credit,  and 
that  he  derived  large  gains  and  emoluments  therefrom; 
that  he  possessed  valuable  real  estate  in  said  counties  of 
Clay  and  Shelby;  that  prior  to  February  16, 1894,  said  firm 
of  D.  M.  McLaughlin  &  Hombeck  Bros,  became  indebted  to 
appellee  in  the  sum  of  $4,000,  for  which  said  firm  gave  it  a 
judgment  note,  which  appellee  on  said  last  named  date, 
reduced  to  a  judgment  by  confession,  and  caused  execution 
to  issue  thereon  at  once;  also  caused  a  transcript  of  said 
judgment  to  be  filed  February  19,  1894,  in  the  office  of  the 
clerk  of  the  Circuit  Court  of  said  Clay  county,  where  appel- 
lant resided;  that  on  February  17, 1894,  appellant  paid  to 
appellee  said  judgment  and  costs;  and  thereupon  it  was  the 
duty  of  appellee  to  satisfy  and  release  said  judgment  of 
record  in  both  of  said  counties,  which  he  promised  appellant 
he  would  do.  Yet  the  appellee,  knowing  the  premises,  but 
contriving  and  wrongfully  intending  to  injure  and  destroy 
the  good  name,  credit  and  business  of  appellant,  and  cause 
him  to  be  regarded  as  a  person  of  no  credit,  worth  or  sub- 
stance, and  although  appellant  often  requested  appellee  so 
to  do,  he  (appellee)  did  not,  nor  would  release  and  satisfy 
said  judgment  of  record,  but  permitted  and  suffered  the 
same  to  stand  unsatisfied  of  record  until  October  31,  1895, 
by  means  whereof  appellant  was  injured  in  his  credit,  trade 
and  business;  and  that  one  Lewis  Parsons,  who  before  then 
had  undertaken  to  loan  appellant  $5,000  for  three  years, 
and  had  advanced  him  $3,000  thereof  on  the  representa^ 
tion  of  appellant  that  said  judgment  was  satisfied,  the 
remaining  $2,000  to  be  furnished  upon  appellant's  pro- 
curing an  abstract  showing  the  satisfaction  thereof,  upon 
finding  that  said  record  was  not  satisfied,  demanded  the 
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repayment  of  said  $3,000,  and  refused  to  loan  appellant  the 
other  $2,000  as  agreed;  that  large  orders  of  goods  were,  in 
consequence  of  said  judgment  standing  unsatisfied  of  record, 
refused  to  be  shipped  to  appellant  by  wholesale  houses,  and 
he  was  deprived  of  the  benefit  thereof;  and  particularly  the 
firm  of  P.  F.  Aelzer,  Sutton  &  Co.,  of  Chicago,  with  whom 
appellant  had  largely  dealt  before  and  had  enjoyed  large 
credit,  received  appellant's  order  for  goods,  and  in  conse- 
quence of  said  judgment  standing  unsatisfied  of  record, 
refused  to  ship  same,  etc.;  and  that  in  consequence  of  the 
injury  to  the  appellant's  credit  by  the  neglect  and  refusal 
of  appellee  to  enter  said  judgment  satisfied  of  record  for 
said  time,  the  credit  and  business  of  appellant  were  wholly 
ruined  and  he  was  obliged  to  surrender  his  business  to  his 
creditors;  and  that  he  was  otherwise  injured  to  his  damage 
of  $20,000,  etc. 

To  this  declaration  and  each  count  thereof,  appellee  inter- 
posed in  the  court  below  a  general  demurrer,  and  assigned 
the  following  special  reasons  why  it  should  be  sustained, 
viz.:  "That  the  damages  alleged  to  have  accrued  in  the 
first,  second  and  third  counts  of  said  declaration,  to  wit, 
that  he  had,  by  reason  of  the, allegations  in  said  declara- 
tion, been  greatly  injured  in  his  business,  credit,  repu- 
tation, and  subject  to  suspicion  and  distrust  by  the  whole- 
sale merchants,  dealers  and  mercantile  agencies  of  the 
country  and  the  business  public  in  general,  and  his  business 
had  been  wholly  destroyed;  and  the  allegations  as  to  dam- 
asres  in  the  fourth  count  of  said  declaration  *  *  *  as 
therein  contained,  are  not  damages  that  would  legitimately 
accrue  to  plaintiff  (appellant)  by  reason  of  the  acts  com- 
plained of."  The  trial  court  sustained  said  demurrer,  and 
gave  judgment  against  appellant  in  bar  of  this  action  and 
for  costs.  Appellant  excepted  to  the  action  of  the  court  in 
sustaining  said  demurrer  to  said  declaration,  and  stood  by 
his  declaration;  and  he  brings  this  case  to  this  court  by 
appeal,  assigning  as  error  the  action  of  the  court  below  in 
sustaining  said  demurrer  and  rendering  said  judgment. 

Appellee,  in  its  brief,  contends  that  said  declaration  is  bad 
as  against  its  demurrer  because,  it  says,  "  the  act  of  omission 
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complained  of  is  the  failure  of  appellee  to  satisfy  of  record 
a  certain  judgment  it  had  against  appellant,  *  *  *  and 
as  a  result  of  such  omission  appellant's  credit  has  been 
destroyed,  *  *  *  and  he  has  suffered  great  business 
losses,  etc.  These  are  not  the  natural,  probable  or  legitimate 
consequences  that  would  ordinarily  flow  or  would  be  likely 
to  follow  from  the  act  or  omission  complained  of." 

We  think,  however,  that  the  declaration  discloses  a  good 
cause  of  action,  and  that  the  court  below  erred  when  it  sus- 
tained the  demurrer  of  appellee  thereto. 

It  is  actionable  for  a  judgment  creditor  of  a  tradesman, 
after  he  bad  been  paid  his  judgment  in  full,  to  refuse  or 
neglect  to  satisfy  of  record  said  judgment  within  a  reason- 
able time  after  he  has  been  paid,  and  by  his  said  debtor 
requested  so  to  do;  because  the  natural  and  probable  effect 
of  such  refusal  or  neglect  is  to  injure  such  ti^esman  in  his 
credit  and  business;  and  for  such  injury  such  tradesman 
may  recover  such  damages  as  a  jury  would  find  to  be  a  rea- 
sonable compensation  for  the  injur}^  to  his  credit  and  busi- 
ness caused  by  such  failure  or  refusal.  The  character  of 
such  tort,  and  the  measure  of  damages  therefor,  are  well 
stated  by  our  Supreme  Court  in  the  case  of  Schaffner  et  al. 
V.  Ehrman  et  al.,  139  111.  109. 

We  therefore  reverse  the  judgment  of  the  CiTcuit  Court 
of  Christian  County  herein,  and  remand  this  case  ta  that 
court,  with  instructions  to  that  court  to  overrule  the  demur- 
rer of  appellee  to  appellant^s  declaration^  and  for  such  fur- 
ther proceedings  herein  as  the  law  permits. 

Reversed  and  remanded  with  instructions. 


City  of  Springfield  v.  Mary  Brook?. 

1.  Error — Will  not  Ahoai/s  Reverse, — An  error  in  giving  or  refusing 
an  instruction  which  has  resulted  in  no  injury  to  the  party  complaining 
is  not  sufficient  to  reverse  the  judgment. 

Trespass  on  the  Case,  for  personal  injuries.    Appeal  from  the  Circuit 
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Court  of  Sangamon  County;  the  Hon.  Kobert  B.  Shiri<sy,  Judge, 
presiding.  Heard  in  this  oourt  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  December  2,  1897. 

William  E.  Shutt,  Jr.,  city  attorney,  E.  L.  Chapin  and 
John  C.  Ssfioo,  attorneys  for  appellant. 

Graham  &  Millbr,  attorneys  for  appellee. 

Mb.  Justice  BciRRonaHS  delivered  the  opinion  of  the 
Court. 

Appellee  sued  appellant  in  the  court  below,  in  tbis  case, 
to  recover  damages  for  injuries  received  by  her  while  walk- 
ing leisurely  along  on  a  sidewalk  on  Pasiield  street,  in  the 
city  of  Springfield,  about  8  o'clock  in  the  morning,  on  Sep- 
tember 8,  1896,  she  falling  by  reason  of  her  foot  being 
caught  in  a  hole  in  said  walk,  partly  hidden  by  weeds  grow- 
ing thereon.  Her  fall  produced  injuries  which  caused  great 
pain  and  inability  to  walk  witliout  crutches.  In  the  court 
below  appellee  obtained  judgment  for  $1,800,  from  which 
appellant  appealed  to  this  court,  assigning  the  following 
errors : 

"  1.  The  court  erred  in  overruling  motion  for  new  triaL 

2.  The  court  erred  in  giving  the  instructions  asked  by  the 
plaintiff. 

3.  The  court  erred  in  rendering  judgment  for  the  plaintiff 
and  against  the  defendant." 

In  its  brief  filed  herein,  appellant  insists  that  the  evidence 
fails  to  show  that  appellee  was  using  ordinary  care  when 
she  received  the  injuries  complained  of. 

Upon  examination  of  the  evidence  in  this  record,  we  find 
that  no  witness  who  testified  saw  appellee  when  she  received 
the  injuries  complained  of,  and  her  own  evidence  was  all 
there  was  on  this  point.  She,  in  her  evidence,  in  response 
to  the  question,  "  At  the  time  it  (the  fall)  occurred,  w^hat 
were  you  doing?"  answered,  ''I  was  walking  along 
leisurely;  had  nothing  in  my  hand;  was  thinking  about 
getting  home  as  soon  as  I  could  conveniently.  I  never  fell 
before  in  my  life,  and  have  been  on  the  streets  a  good  deal 
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on  business."  Further  on  in  her  evidence  she  said,  "  There 
were  a  good  many  weeds  there;  I  notioed  that  as  I  stepped  up 
there  "  (meaning  on  the  walk).  This  was  evidence  tending 
to  show  ordinary  care,  we  think,  and  in  the  absence  of  any 
contradictory  evidence  on  this  point,  sufficient  to  sustain  a 
verdict  that  she  was  using  ordinary  care.  The  other  con- 
tention of  appellant  in  its  brief  is  that  the  court  below  erred 
in  giving  to  the  jury,  at  the  request  of  appellee,  instructions 
Nos.  1  and  4.    Instruction  1  is  as  follows : 

"  The  court  instructs  the  jury  that  it  is  the  duty  of  the 
city  to  use  reasonable  diligence  to  keep  its  sidewalks  in 
reasonably  safe  condition  and  repair  for  foot  passengers  in 
passing  to  and  fro  over  the  same  in  the  exercise  of  reason- 
able care  for  their  own  safety." 

Instruction  4  is  as  follows : 

"  The  court  instructs  you  that  if  you  believe  from  a  pre- 
ponderance of  the  evidence  in  this  case  that  the  plaintiff  was 
walking  along  Paslield  street,  in  the  city  of  Springfield,  in 
the  exercise  of  reasonable  care  and  caution  for  her  own 
safety,  and  while  so  doing  her  foot  slipped,  or  in  some  way, 
without  fault  on  her  part,  got  into  a  hole  in  the  sidewalk 
along  said  Pasfield  street,  which  said  city  had  negligently 
allowed  to  be  and  remain  in  said  sidewalk  after  notice  that 
it  existed,  as  explained  in  these  instructions,  then  the  plaint- 
iff is  entitled  to  a  verdict  for  such  sum  as  in  your  judgment 
the  evidence  and  the  facts  and  circumstances  in  evidence 
warrants,  if  any." 

The  complaint  appellant  makes  of  instruction  number 
one,  is  that  '^  it  is  simply  an  abstract  proposition  of  law, 
not  appropriate  to  the  case."  It  is  true  that  it  contains 
only  an  abstract  proposition  of  law,  and  is  subject  to  that 
criticism*  but  it  is  in  our  opinion  a  correct  statement  of 
the  law,  defining  appellant's  duty  under  the  facts  in  this 
record,  and  a  proposition  of  law  also  appropriate  to  such 
facts.  And  while  we  consider  it  not  good  practice  for  trial 
courts  to  give  to  the  jury  instructions  containing  mere 
abstract  propositions  of  law,  in  this  case  we  do  not  think 
this  instruction  improperly  influenced  the  jury  against 
appellant  to  its  injury. 
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As  to  instruction  number  four,  we  are  free  to  say  that  it 
is  not  drawn  with  that  care  that  it  ought  to  have  been,  and 
for  that  reason  ought  to  have  been  refused;  yet,  we  do  not 
feel  that  the  result  of  the  trial  in  the  court  below  shows 
that  the  jury  were  improperly  influenced  by  it,  because  the 
verdict  is  clearly  supported  by  the  weight  of  the  evidence. 
And  besides,  other  instructions  given  by  the  court,  at  the 
request  of  both  appellant  and  appellee,  correct  all  the  errors 
contained  in  the  fourth  instruction  complained  of. 

Upon  the  whole  record,  we  believe  the  judgment  of  the 
trial  court  in  this  case  is  a  fair  and  just  disposition  of  the 
issues  involved,  and  is  responsive  to  the  facts  proven,  hence 
we  affirm  it. 


Emery  Birks  v.  8.  H.  Lntz. 

1,  Verdicts—Oh  Conflicting  EtHdence,— The  verdict  of  a  jury  upon 
conflicting  evidence  is  conclusive  aa  to  questions  of  fact 

Assampslt,  on  promissory  notes.  Appeal  from  the  County  Court  of 
Macon  County;  the  Hon.  Wiluam  L.  Hammer,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.    Affirmed.    Opinio^  filed  December 

3,1897. 

D.  D.  Hill  and  W.  N".  Andrews,  attorneys  for  appellant. 
Mills  Brothers,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  op  the 
Court. 

Appellee,  on  the  10th  day  of  April,  1S95,  sold  to  appel- 
lant and  his  wife  a  piano,  taking  in  payment  therefor  the 
three  notes  sned  on  in  this  case.  At  the  time  of  said  sale 
appellant  was  a  minor  under  the  age  of  twenty-one  years. 
He  attained  his  legal  majority  on  July  20, 1896.  When 
sued  on  these  notes  appellant  defended  on  the  ground  of  his 
being  a  minor  when  he  gave  the  notes;  appellee  insisted  he 
had  ratified  the  sale  of  the  piano  after  he  became  of  age, 
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and  promised  to  pay  for  it  Appellant  denies  he  had  rati- 
fied the  sale  of  the  piano  after  he  became  of  age,  or  that  he 
had  promised  to  pay  for  it  after  he  became  of  age. 

There  was  a  conflict  in  the  evidence  at  the  trial  on  the 
question  of  ratification  and  promise  after  appellant  became 
of  age. 

The  jury  and  the  trial  judge  believed,  from  the  evidence, 
that  there  had  been  a  rjitification  and  promise  to  pay  by 
appellant  after  he  became  of  age,  and  as  they  saw  and  heard 
the  witnesses,  were  in  a  better  position  to  determine  the 
weight  that  ought  to  be  given  the  evidence  of  each  witness, 
therefore  we  think  we  ought  not  to  disturb  their  finding  on 
these  questions  of  fact.  Appellant,  insists  that  the  trial 
court  erred  in  its  rulings  on  the  evidence  and  the  instruc- 
tions. We  have  fully  considered  such  rulings  and  instructions 
as  appellant  has  complained  of,  and  are  constrained  to  hold 
that  the  trial  court  committed  no  reversible  error  in  its 
rulings  on  either.  A  careful  consideration  of  this  case 
compels  us  to  conclude  that  the  judgment  rendered  is  on 
the  right  side  and  might  have  been  for  a  larger  sum  with- 
out giving  appellant  any  just  ground  to  complain.  We 
therefore  aflSrm  it. 


John  Siegle  v.  Emma  Bnsb. 

1.  Imtoxicatino  liquGBa—When  Sales  May  be  Regarded  as  WiU- 
fully  Made, — Sales  of  intoxicating  liquor  by  a  dramshop  keeper  to  a 
husband  after  such  keeper  has  been  warned  by  the  wife  to  desist,  may 
be  regarded  as  willfully  made,  and  the  fact  would  be  proper  for  the 
consideration  of  the  jury  in  determining  the  question  of  vindictive 
damages. 

2.  Samb— SfoJea  Under  the  Dranuhop  Act~~Sufflciency  of  Proof, — 
Where  the  ground  of  recovery  charged  in  an  action  under  the  dram- 
shop act  is  the  sale  of  liquor  which  has  caused  habitual  drunkenness, 
the  proof  should  be  such  that  the  jury  can  say  that  the  person  charged 
has  sold  a  sufficient  number  of  times  to  materially  aid  in  bringing  about 
a  state  of  habitual  drunkenness. 

Action,  under  the  dramshop  act.  Appeal  from  the  Circuit  Court 
of  Pike  County;  the  Hon.  Jjeffebson  Obr,  Judge,  presiding.    Heard 
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in  this  court  at  the  November  term,  1897.    Affirmed.    Opinioii  filed 
December  2,  1897. 

W.  E.  WiLLiAiis  and  H.  D.  L.  Qrigsby,  attorneys  for 
appellant. 

The  law  distinctly  bases  the  right  to  recover  npon  an 
injury  to  the  person,  property  or  means  of  support  of  the 
plaintiff,  occasioned  by  the  intoxication  of  the  party  to 
whom  the  liquor  is  furnished.  Fentz  v.  Meadows,  72  lU. 
640;  Mayers  v.  Smith,  25  111.  App.  67. 

# 

William  Mttmfobd,  attorney  for  appellee.' 

Exemplary  damages  may  be  allowed  when  it  appears 
that  sales  were  made  after  notice  of  warning  not  to  sell. 
McMahon  et  al.  v.  Sankey,  133  111.  636;  Meidel  v.  Anthis, 
71  111.  241. 

Exemplary  damages,  and  damages  assessed  as  punish- 
ment, mean  the  same  thing,  and  they  may  be  allowed,  in 
proper  cases,  after  proof  of  some  actual  damages.  Hane- 
wacker  v.  Ferman,  152  111.  321. 

Sales  to  one  who  is  drunk  may  authorize  exemplary 
damages,  upon  proof  of  actual  damages.  Betting  et  al.  v. 
Hobbett,  142  111.  72. 

Sales  to  one  known  to  be  an  habitual  drunkard  may 
authorize  exemplary  damages.  Kennedy  Bros,  et  al.  v. 
Sullivan,  136  111.  94. 

Mr.  Presiding  Justice  Habker  delivered  the  opinion  of 
THE  Court. 

This  suit  was  brought  by  appellee  under  the  ninth  sec- 
tion of  the  Dramshop  Act,  to  recover  damages  for  injury 
to  her  means  of  support  by  reason  of  the  habitual  intoxi- 
cation of  her  husband,  caused  by  the  sale  of  intoxicating 
liquor  to  him  by  the  appellant  and  his  agents.  She  recov- 
ered a  judgment  for  $1,750  against  appellant. 

A  reversal  is  asked  upon  the  grounds  that  the  court  erred 
in  ruling  upon  the  admissibility  of  testimony,  that  the  evi- 
dence does  not  support  a  finding  for  the  plaintiff,  that  the 
damages  are  excessive,  that  the  court  erred    in  giving 
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instructions  for  the  plaintiff  and  that  instructions  which 
should  have  been  given  for  the  defendant  were  refused. 

The  evidence  shows  that  five  years  before  the  com- 
mencement of  the  suit,  appellee  was  living  with  her 
husband  and  their  one  child  at  the  village  of  Detroit,  in  the 
eastern  part  of  Pike  county.  He  owned  and  operated  at 
that  place  a  blacksmith  and  repair  shop  and  had  an  unpaid 
inheritance  from  his  father's  estate  of  between  $3,500  and 
$4,000.  There  were  no  saloons  in  Detroit,  and  none  were 
opened  there  during  the  five  years  immediately  prior  to  the 
commencement  of  the  suit.  Appellant  had  a  saloon  at 
Barry,  in  the  same  county,  and,  with  a  brother,  operated 
two  at  Pittsfield  during  the  years  1893  and  1894.  In  1892, 
appellee's  husband  began  the  excessive  use  of  intoxicating 
liquor.  The  habit  grew  on  him;  he  neglected  his  business; 
he  dissipated  his  property;  and  before  the  commencement 
of  this  suit,  he  had  squandered  his  inheritance,  had  lost  his 
shop,  and  was  left  without  any  means  of  support.  He  had 
become  an  habitual  drunkard  and  an  incumbrance  instead 
of  a  support  to  his  wife,  who,  by  her  needle  and  by  keeping 
boarders,  was  supporting  the  family. 

Appellee  testified  that  before  her  husband  had  acquired 
the  habits  of  a  drunkard  he  did  a  profitable  business  and 
provided  well  for  her  and  the  family.  We  see  no  reason 
for  doubting  the  truthfulness  of  her  statements  in  that 
regard.  That  she  has  been  injured  in  her  means  of  support 
to  the  extent  of  $1,750  the  evidence  clearly  shows. 

It  is  conceded  that  damages  could  not  be  recovered  for 
sales  made  more  than  five  years  before  appellee  began  her 
suit.  But  it  was  not  error  in  the  court  to  allow  her  to  tes- 
tify that  prior  to  the  five  years  she  had  accosted  appellant 
upon  the  subject  of  selling  liquor  to  her  husband,  and  that 
when  he  acknowledged  to  doing  so,  she  warned  him  to 
desist  or  she  would  put  the  law  in  operation  against  him. 
If  she  did  so  warn  him,  a  sale  subsequently  made  could  be 
regarded  as  willfully  made,  and  the  fact  would  be  a  proper 
one  to  be  considered  by  the  jury  in  determining  the  ques- 
tion of  vindictive  damages.     We  do  not  think  the  verdict 


488  Appellate  Courts  of  Illinois. 

Vol.  72.]  Siegle  ▼.  KiiBh. 

can  be  regarded  as  inclading  more  than  actual  damages,  but 
at  the  time  the  testimony  was  offered  it  was  proper  to  go  to 
the  jury. 

It  is  most  earnestly  urged  that  the  proofs  do  not  show 
that  appellant  made  sales  of  liquor  to  appellee's  hnsband 
which  materially  aided  in  producing  his  habitual  drunken- 
ness.  Where  the  ground  for  recovery  charged  is  the  sale 
of  liquor  which  has  caused  habitual  drunkenness  the  proofs 
should  be  such  that  the  jury  can  say  that  the  person 
charged  has  sold  a  sufficient  number  of  times  to  materially 
aid  in  bringing  about  the  state  of  habitual  drunkenness. 
Positive  proof  of  numerous  sales  is  not  indispensable,  how- 
ever, to  bring  them  to  that  conclusion.  In  this  case  a 
careful  review  of  the  testimony  brings  us  to  the  belief  that 
much  of  the  liquor  used  by  appellee's  husband  during  the 
years  1892,  1893  and  189^^,  was  procured  at  the  saloons  of 
appellant. 

Jugs  and  packages  of  liquor  ivere  frequently  brought  to 
him  by  express  and  by  the  mail  carrier  from  appellant's 
saloons  at  Pittsfield.  It  is  claimed  that  neither  appellant 
nor  his  bartender  knew  that  the  liquor  was  for  him  and 
that  the  person  who  procured  it  did  not  state  the  name  of 
the  purchaser.  While  we  do  not  think  appellant  could 
escape  liability  for  actual  damages  by  showing  that  the 
sales  were  not  knowingly  made  to  appellee's  husband,  we 
are  led  to  the  belief,  from  all  the  facts  and  circumstances  in 
proof,  that  neither  appellant  nor  his  bartender  were  so  igno- 
rant upon  that  matter  as  counsel  would  have  us  believe. 
The  mail  carrier,  who  procured  a  jug  or  two  of  liquor  per 
week  for  Kusb,  was  forced  to  admit  reluctantly  that  he 
sometimes  told  the  bartender  the  particular  brand  that  liush 
wanted.  Appellee  herself  testified  to  hearing  her  husband 
order  from  appellant  a  gallon  of  his  best  whisky  and  seeing 
him  pay  for  it. 

We  see  nothing  seriously  wrong  with  the  instructions 
given  for  the  plaintiflf. 

The  seventh  is  subject  to  the  greatest  criticism.  But 
as  that  can  be  regarded  as  objectionable  only  for  the 
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reason  that  it  might  lead  the  jury  to  infer  that  it  was  their 
duty  to  award  exemplary  damages,  and  we  do  not  regard 
the  damaged  awarded  as  including  more  than  actual  dam- 
ages, no  harm  was  done  by  giving  it. 

No  error  was  committed  in  refusing  or  modifying  instruc- 
tions offered  by  the  defendant.    Judgment  affirmed. 


Equitable  Loan  and  Investment  Association  t.  George  S. 
Lyon  &  Sons'  Lumber  and  Mannfactaring  Go.  et  al. 

1.  CONTRACTS— JEjfec*  of  Latos  in  Faroe  at  the  Time  of  Making,— The 
law  in  force  at  the  time  of  the  making  of  a  contract  becomes  a  part  of 
the  contract  and  fixes  the  rights  of  the  parties  under  it,  but  if  the  law 
with  reference  to  the  enforcement  of  the  rights  of  the  parties  is  changed, 
the  law  as  amended  must  be  followed. 

2.  Mbchanics'  Liens—  Waiver  by  Taking  Other  Security.  —The  taking 
of  other  security  for  his  debt  by  a  mechanic  or  material  man  will  have 
the  effect  of  discharging  his  lien. 

8.  BLXBt—Rights  of  Incumbrancers.'^An  incumbrancer  can  insist 
upon  the  fact  that  the  taking  of  additional  security  by  a  material  man 
or  mechanic  will  work  a  discharge  of  the  lien,  and  he  can  not  be  deprived 
of  this  right  by  an  agreement  between  the  owner  and  such  material  man 
or  mechanic  to  which  he  is  not  a  parly,  and  concerning  which  he  had  no 
knowledge. 

BUI  to  Enforce  a  Mechanic's  Lien.— Appeal  from  the  Circuit  Courtof 
Macon  Ck)unty;  the  Hon.  Edwabd  P.  Vail,  Judge,  presiding^  Heard 
in  this  court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion 
filed  December  2,  1897. 

FiFER  &  Barby  and  W.  C.  Johns,  attorneys  for  appellant 
Mills  Brothers,  attorneys  for  appellees. 

Mr.  Presidino  Justiob  Harker  delivered  the  opinion  of 
THE  Court. 

The  George  S.  Lyon  &  Sons*  Lumber  and  Manufacturing 
Company  filed  a  bill  at  the  June  term,  1896,  of  the  Circuit 
Court  of  Macon  County  to  enforce  a  mechanic's  lien  upon 
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certain  premises  owned  by  Frank  P.  Boddy,  for  lamber  and 
mill  work  furnished  him  in  the  'constrnotion  of  a  dwelling 
hoase.  Appellant  was  made  a  party  and  filed  an  answer 
and  cross-bill,  setting  up  that  it  held  a  mortgage  upon  the 
premises  for  $2,000,  which  it  asked  to  be  declared  a  prior 
lien. 

The  only  question  involved  in  the  controversy  was,  which 
company  had  the  first  lien  ? 

The  Circuit  Court  found  that  the  lien  of  appellee  was 
superior,  and  decreed  the  payment  of  the  amount  due  it 
($779.30)  out  of  the  proceeds  of  a  sale  of  the  premises  first, 
and  the  remainder  to  be  applied  to  the  mortgage  debt  of 
appellant,  found  to  be  $2,35B.09. 

On  the  26th  of  February,  1896,  appellee  and  Roddy 
entered  into  a  contract  whereby  it  was  to  furnish  certain 
specified  material  for  $614.  Ko  time  for  delivery  or  pay* 
ment  was  specified,  but  it  was  furnished,  together  with  extra 
lumber  and  material,  amounting  to  $117.0S,  before  the  28th 
of  the  following  August. 

While  the  house  was  in  process  of  construction,  on  the 
9th  of  July,  Roddy  mortgaged  the  property  to  appellant  to 
secure  a  loan  of  $2,000. 

Early  in  November  appellee  accepted  a  note  executed  by 
Roddy  and  his  wife  for  the  full  amount  of  its  claim  payable 
in  March,  1896,  but  with  the  understanding  that  appellee 
was  to  file  a  lien  for  the  amount  of  its  bill.  On  the  13th  of 
November  appellee  filed  with  the  clerk  of  the  Circuit  Court 
its  claim  for  lien,  showing  that  it  had  furnished  on  a  con- 
tract material  to  amount  of  $614,  and  extras  to  amount  of 
$117.08. 

Appellant  had  no  notice  of  the  agreement  between  appel- 
lee and  Roddy  that  the  taking  of  the  note  signed  by  Roddy 
and  wife  was  not  to  be  considered  as  a  waiver  of  the  right 
to  a  lien. 

It  is  contended  by  appellant  that  the  claim  of  lien  filed 
with  the  circuit  clerk  is  insufScient  for  the  reason  that  it 
did  not  contain  an  itemized  statement  of  the  lumber  and  mill 
work  furnished,  as  required  by  the  law  in  force  prior  to  the 
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first  of  July,  1895.  fiy  an  amendment,  which  went  into  effect 
on  that  date,  the  filing  of  an  itemized  statement,  except  for 
extras,  was  dispensed  with.  The  contract  having  been 
entered  into  in  February,  1895,  it  is  insisted  that  the  old  and 
not  the  new  law  should  have  been  followed. 

While  it  is  a  well  settled  rule  that  the  law  in  force  at  the 
time  of  the  making  of  a  contract  becomes  a  part  of  the  con- 
tract and  fixes  the  rights  of  the  parties  under  it,  yet  if  the 
law  is  changed  with  reference  to  the  enforcement  of  the 
rights  of  the  parties,  the  law  as  amended  must  be  followed. 
The  law  relating  to  remedy  in  forqe  at  the  time  of  suit  must 
prevail 

The  legislative  change,  under  consideration,  related 
entirely  to  the  remedy.  The  notice  of  claim  filed,  being 
on  the  13th  of  November,  1895,  should  follow  the  amend- 
ment of  1895. 

An  insurmountable  obstacle  in  the  way  of  appellee's  right 
to  a  mechanic's  lien,  however,  is  the  note  signed  by  Boddy 
and  his  wife.  It  has  been  repeatedly  held  by  our  Supreme 
Court  that  the  taking  of  other  security  would*  have  the 
effect  to  discharge  the  lien.  Brady  v.  Anderson,  24  111.  110; 
Kinzcy  et  al.  v.  Thomas,  28  111.  502;  Gardner  v.  Hall.  29 
111.  277;  Croskey  v.  Corey,  48  III  442;  Kankakee  Coal  Co. 
V.  Crane  Bros.  Manufacturing  Co.,  138  111.  207. 

It  is  contended  that  appellee  is  not  affected  by  that  rule 
of  law,  because  there  was  at  the  time  of  accepting  the  note 
an  express  understanding  between  it  and  Roddy  that  appel- 
lee should  file  notice  of  its  claim  of  lien.  We  entertain  no 
doubt  that  a  lien  could  be  enforced  by  a  material  man 
against  the  owner  where  other  security  had  been  taken,  if, 
when  taken,  there  was  an  express  agreement  that  the  mate- 
rial man  should  retain  his  right  to  the  lien.  In  other  words, 
Roddv  could  not  in  this  case  invoke  the  aid  of  that  rule  of 
law. 

But  appellant  had  no  notice  of  any  such  agreement.  It 
was  an  incumbrancer  at  the  time  to  the  extent  of  $2,000. 
The  authorities  are  clear  that  an  incumbrancer  can  insist 
upon  the  taking  of  additional  security  as  working  a  dis- 
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c'large  of  the  lien.  We  do  not  think  he  can  be  deprived  of 
that  right  by  an  agreement  to  which  he  is  not  a  party,  and 
concerning  which  he  had  no  knowledge.  The  understanding 
between  appellee  and  Roddy,  that  the  taking  of  the  note, 
with  Roddy's  wife  as  security,  should  not  work  a  discharge 
of  the  lien  was  secret,  and  would  not  be  allowed  to  operate 
ao[ainst  an  incumbrancer.  It  must  be  conceded  that  the  rule 
would  be  in  force  both  as  to  Roddy  and  appellant,  in  the 
absence  of  a  specific  agreement;  and  if  there  be  an  agree- 
ment, it  should  be  enforced  only  against  those  who  are 
parties  to  it. 

We  think  the  Circuit  Court  erred  in  decreeing  that  appel- 
lee held  a  superior  lien  to  that  of  appellant. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  that  appellant  has  the  superior 
lien,  and  that  while  appellee's  lien  has  not  been  discharged, 
so  far  as  the  rights  of  Roddy  are  concerned,  that  it  is  inferior 
to  that  of  appellant,  and  can  be  paid  out  of  the  proceeds  of 
the  sale  of  the  property  only  after  the  mortgage  debt  of 
appellant  is  satisfied. 

Reversed  and  remanded. 


William  Eirkwood^  Trustee^  etc.^  et  al.^  t.  Ellas 

Kidwell  et  al. 

1.  Appellate  Court  FRAcncnsr—Assignment  of  Cro$8-Error8,--Jt 
an  appeUee  desires  to  contend  that  the  court  below  erred  in  reducing 
the  amount  found  due  him  by  the  master  he  must  assign  cross-errors 
upon  the  record  to  that  effect. 

2.  Sales— By  Truatees-^Defective  TvUer-E^ected  Purchcisers.-^'Whesa 
a  trustee  sold  and  by  a  warranty  deed  conveyed  a  tract  of  land,  and 
the  purchaser  paid  for  the  same  and  made  improvements  but  was  after- 
ward ejected  from  the  land  by  reason  of  a  defective  title,  it  toas  held 
that  as  the  estate  had  had  the  benefit  of  the  purchase  money  it  was  but 
equitable  that  the  ejected  purchaser  should  have  it  returned  to  him. 

Petition  by  Ejected  Parohaser  of  a  Trastee.— Appeal  from  the 
Circuit  Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  December  2,  1897. 
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Meeker  &  Meeker,  attorneys  for  appellants. 
B.  M.  Pbadbo,  attorney  for  appellees. 

Mb.  PBEsmiNo  Justice  Harkbb  dbliyebed  the  opinion  of 
THE  Court. 

.  On  the  5th  of  Augast,  1886,  William  Elder,  who  had  been 
acting  as  the  executor  of  James  Elder,  deceased,  conveyed 
to  J.  Meeker  and  W.  P.  Corbin  a  forty-acre  tract  of  land, 
situated  in  Moultrie  county,  to  secure  them  as  securities  on 
his  bond  as  executor.  Following  some  litigation  which  had 
been  instituted  by  parties  interested  in  the  estate,  William 
Elder  resigned  and  J.  Meeker  was  appointed  trustee.  Cor- 
bin then  conveved  all  interest  he  had  in  the  land  to  Meeker 
as  trustee.  On  the  17th  of  September,  1887,  Meeker,  as 
trustee,  sold  the  land  to  Elias  Kidwell  for  $1,100.  Three 
hundred  dollars  of  the  purchase  money  was  to  be  paid  to 
one  W.  A.  Steele,  in  one  and  two  years,  and  $800  to  be  paid 
to  Meeker  as  trustee,  notes  being  executed  therefor.  Kid- 
well  paid  off  the  notes  which  he  had  executed  to  Steele  and 
had  paid  $100  and  the  accrued  interest  on  the  $800  note 
when  a  suit  in  ejectment  for  the  possession  of  the  land  was 
instituted  against  him  by  William  T.  Timmons  et  al.  He 
was  ejected  from  the  land,  judgment  in  favor  of  the  plaint- 
iffs being  entered  in  the  Circuit  Court  and  affirmed  in  the 
Supreme  Court.  The  litigation  over  the  title  to  the  land  was 
pending  several  years.  In  the  meantime  there  were  changes 
made  in  the  trusteeship  of  the  estate  of  James  Elder. 
Appellant  was  appointed  in  December,  1890,  and  had  con- 
tinued to  act  as  trustee  up  to  the  time  these  proceedings 
were  commenced. 

At  the  April  term,  1895,  of  the  Circuit  Court  of  Moultrie 
County,  Kidwell  filed  an  intervening  petition  asking  for  an 
order  upon  Kirkwood  as  trustee  to  pay  to  him  out  of  the 
funds  of  the  estate  what  he  had  paid  as  purchase  money  and 
what  he  had  necessarily  paid  out  in  his  efforts  to  uphold 
title  to  the  land.  In  addition  to  being  reimbursed  for  pur- 
chase money  he  claimed  that  he  should  have  refunded  to 
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him  all  that  had  been  expended  by  him  in  the  defense  of 
the  ejectment  suit  and  for  improvements.  After  the  plead- 
ings were  settled  the  case  was  referred  to  the  master,  who 
took  the  proofs  and  stated  an  account,  finding  that  Kidwell 
was  entitled  to  be  paid  out  of  the  funds  of  the  estate  the 
sum  of  $1,032.95.  Exceptions  were  filed  to  the  master's 
report,  which  were  in  part  sustained,  but  a  decree  was  ren- 
dered ordering  the  trustee  to  pay  out  of  the  funds  to  Kid- 
well  $400. 

It  is  earnestly  contended  that  there  is  no  liability  against 
the  trustee  because  in  the  transaction  for  the  sale  of  the 
land  Meeker  acted  merely  as  a  judicial  officer  and  had  no 
power  in  law  to  bind  the  heirs  by  a  warranty  deed.  We  do 
not  think  the  contract  can  be  looked  upon  in  the  light  of  a 
judicial  sale.  When  Meeker  entered  into  the  contract  with 
Kidwell  he  was  authorized,  under  his  appointment  by  the 
court,  as  trustee,  to  convey  a  warranty  title  to  the  premisea 

It  is  also  contended  that  the  whole  transaction  was  a 
deal  between  Kidwell  and  W.  A.  Steele,  and  not  one  between 
Kidwell  and  the  trustee.  The  proofs  do  not  support  that 
contention.  While  the  contract  provided  for  the  execution 
of  part  of  the  notes  to  Steele  and  he  received  the  money  paid 
on  them  it  clearly  appears  on  its  face  to  be  a  contract 
between  Kidwell  and  the  trustee,  a  contract  whereby  the 
latter,  on  Kidwell's  paying  the  notes,  was  obligated  to  exe> 
cute  a  warranty  deed. 

It  appears  from  the  evidence  that  Kidwell  most  earnestly 
and  stubbornly  defended  the  ejectment  suit.  He  paid  his 
money  and  made  improvements  on  the  land  in  the  faith  that 
he  would  receive  a  good  title.  The  estate  has  had  the  ben- 
efit of  the  purchase  money  paid  and  it  is  but  equitable  that 
Kidwell  should  have  it  returned  to  him,  even  if  it  be  con- 
ceded that  Meeker  exceeded  his  authority  as  trustee  when 
he  contracted  to  execute  a  warranty  deed. 

We  are  clearly  of  the  opinion  that  the  evidence  supports 
the  decree. 

Upon  the  part  of  appellee  it  is  contended  that  the  court 
erred  in  reducing  the  amount  found  due  bim  by  tiie  master. 
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We  shall  not  consider  that  contention  for  the  reason  that 
cross-errors  have  not  been  written  upon  or  attached  to  the 
record.    Decree  affirmed. 


Bockford  Insurance  Co.  y.  Eliza  Cllne. 

1.  IssORAUfCR— Untrue  Statements  in  the  Applicatum, — An  untrue 
statement  in  an  application  for  insurance,  although  made  with  the 
knowledge  of  the  applicant,  will  not  render  the  policy  void  if  the  agent 
of  the  insurer  writing  the  application  had  knowledge  of  the  real  facts. 

AMnmpflit,  on  notes  given  for  a  policy  of  insurance.  Appeal  from  the 
Circuit  Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  pre- 
siding. Heard  in  this  court  at  the  Atay  term,  1897.  Reversed  and 
remanded.    Opinion  filed  December  2,  1897. 

D.  D.  Hill  and  I.  A.  Buckinohah,  attorneys  for  appel- 
lant. 

Where  an  insurance  agent  is  fully  acquainted  with  the 
extent  and  condition  of  an  applicant's  interest,  his  knowl- 
edge is  chargeable  to  the  company,  and  if,  in  making  out  the 
policy  thereon,  he  fills  in  a  title  different  from  that  he  knows 
the  applicant  possesses,  the  company  can  not,  on  that  ground, 
avoid  the  policy  after  loss.  Home  Ins.  Co.  v.  Mendenhall, 
164  111.  458;  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415;  Lycom- 
ing Fire  Ins.  Co.  v.  Jackson,  83  111.  302;  American  Ins.  Co. 
V.  Lnttrell,  89  111.  314;  Manufacturers  &  Merchants'  Ins.  Co. 
V.  Armstrong  et  al.,  145  111.  469;  Oermania  Fire  Insurance 
Co.  V.  Klewer,  129  111.  599;  German  Insurance  Company  v. 
Miller,  89  111.  App.  633. 

A  mistaken  or  untrue  statement  of  a  material  matter 
will  not  avoid  the  policy  when  the  company  knew  the  real 
facts;  and  especially  is  this  true  when  the  agent  fills  out  the 
application  and  knowing  the  real  facts,  misstates  them, 
either  purposely  or  by  mistake.  This  doctrine  is  frequently 
applied  in  the  other  important  issue  often  raised  as  to 
whether  tj^ere  was  other  insurance  or  whether  the  condition 
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of  the  risk  aB  to  their  building  was  traly  stated.  May  on 
Insurance,  Sees.  497-499;  Wood  on  Insurance,  Sec.  41  and 
notes. 

As. a  general  rule,  a  party  who  has  been  induced  to  exe- 
cute an  agreement  by  reason  of  the  fraudulent  representa- 
tions of  the  other  party,  may  set  up  such  representation  in 
bar  of  an  action  on  the  agreement.  But  this  rule  is  subject 
to  various  exceptions,  and  one  of  them  occurs  when  the 
representations,  though  false,  relate  to  the  legal  effect  of 
the  instrument  sued  on.  Clem  v.  Newcastle,  etc.,  R.  R.  Co., 
9  Ind.  488;  68  Am.  Dec.  653. 

W.  E.  Redmon,  attorney  for  appellee. 

Fraud  avoids  a  contract  ah  initio^  both  at  law  and  in 
equity,  whether  the  object  be  to  deceive  the  public  or  third 
persons,  or  one  party  endeavors  thereby  to  cheat  another. 
For  the  law  will  not  sanction  dishonest  views  and  practices, 
by  enabling  an  individual  to  acquire,  through  the  medium 
of  his  deception,  any  right  or  interest.  Whitney  v.  Roberts, 
22  111.,  381;  Jamison  v.  Beaubien,  3  Scam.  113. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
THE  Court. 

This  suit  was  commenced  on  two  promissory  notes,  one 
for  $26.25,  and  the  other  for  $22.50,  executed  by  appellee 
for  premium  on  two  fire  insurance  policies  issued  to  her  by 
appellant.  It  was  defended  upon  the  ground  that  appellee 
had  been  imposed  upon  by  appellant's  agent  who  took  the 
notes  and  wrote  the  policies. 

The  contention  of  appellee  was  that  the  agent,  one  G. 
J.  Dorrell,  falsely  represented  that  he  was  an  agent  or  part- 
ner of  a  Mr.  Porter,  an  agent  who  wrote  policies  in  appel- 
lant's company,  and  in  whom  she  had  confidence,  and  by 
such  representations  induced  her  to  take  the  policies.  She 
also  contended  that  he  falsely  made  her  say  in  an  applica- 
tion for  the  insurance  that  she  had  no  other  insurance  and 
that  by  reason  of  such  statement,  when  in  fact  she  had 
other  insurance,  the  policies  were  rendered  void. 
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Even  if  Dorrell  did  falsely  represent  to  appellee  that  he 
was  an  agent  or  partner  of  Porter,  that  could  not  defeat  a 
recovery  on  the  notes.  There  was  no  false  representation 
as  to  the  principal,  the  party  bound  by  the  contract  of 
insurance.  Appellee  knew  the  company  she  was  being 
insured  in.  She  had  her  property  already  insured  in  it.  As 
to  one  of  the  policies  it  was  but  a  renewal. 

The  alleged  false  statement  in  the  application  as  to  other 
insurance  did  not  render  the  policy  void.  If  the  fact  is  as 
contended  by  appellee,  that  the  misstatement  occurred  by 
reason  of  Dorrell  writing  in  the  application  a  false  answer, 
certainly  the  insurance  company  could  take  no  advantage 
of  it.  An  untrue  statement  made  in  the  application, 
although  made  with  the  knowledge  of  the  insured,  would 
not  render  the  policy  void,  if  the  agent  writing  the  applicar 
tion  knew  the  real  facts.  Kockford  Insurance  Co.  v.  Nelson, 
65  111.  415;  Lycoming  Fire  Insurance  Co.  v.  Jackson,  83  IlL 
802;  American  Insurance  Co.  v.  Luttrell,  89  111.  814;  Home 
Insurance  Co.  v.  Mendenhall,  164  111.  458. 

The  verdict  of  the  jury  was  against  the  law  and  the  evi- 
dence and  should  have  been  set  aside.  The  judgment  will 
be  reversed  and  the  cause  remanded  for  another  trial. 
Reversed  and  remanded. 


Indiana^  D.  &  W.  By.  Co.  v.  John  Eoons^  Adm'r,  ete. 

1.  EvTOBNCW— Ho&ite  of  Deceased  Persons,— In  actions  to  recover 
damages  for  the  kiUing  of  a  person  at  a  railroad  crossing,  testimony 
that  the  person  killed  was  a  careful  and  prudent  man  for  his  own  safety, 
is  admissible  only  in  cases  where  there  was  no  eye  witness  to  the  acci- 
dent which  resulted  in  death,  and  is  then  admitted  only  as  a  matter  of 
necessity  in  the  absence  of  better  proof. 

Trespass  on  the  Case.—Death  from  negligent  act  Appeal  from  the 
Circuit  Ck)urt  of  Edgar  County;  the  Hon.  Fbrdinand  Bookw^ltbb, 
Judge,pre8iding.  Heard  in  this  court  at  the  May  term,  1897.  Reversed 
and  remanded.    Opinion  filed  December  d,  1807. 
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Jamss  a.  £a.d8  and  Sfdnkt  E.  Eads,  attorneys  for  appel- 
lant. 

A  person  approaching  a  railroad  crossing  is  bound  to 
know  that  it  is  a  place  of  danger,  and  he  must  use  his  .*%nses 
of  sight  and  sound  to  discov^er  an  approaching  train,  unless 
he  is  so  situated  that  he  can  not  see  or  hear  the  approach- 
ing train.     If  he  goes  upon  a  railroad  track  when  a  train  is 
approaching,  that  he  might  have  seen  in  time  to  stop  if  be 
had  looked  or  listened,  and  fails  to  look  or  listen,  and  is 
thereby  injured,  he  can  not  recover  damages  for  such  injury; 
or  if  he  shall  permit  himself  to  become  absorbed  in  thought 
about  other  matters,  and  in  consequence  become  oblivious 
to  his  present  surroundings,  he  will  do  so  at  his  peril.    Chi- 
cago, R.  L&F.R.  R.  Co.  V.  Fitzsimmons,  40  111.  App.  36<); 
Wabash,  St.  L.  &   P.  R.  R.  Co.  v.  Neikirk,  15  III.  App. 
172;  Wabash  R.  R.  Co.  v.  Speer,  39  111.  App.  599;  Lake 
Shore  &  M.  S.  R.  R.  Co.  v.  Hart,  87  111.  529;  Terre  Haute  & 
I.  R.  R.  Co.  V.  Voelker,  129  111.  540;  Chicago,  M.  &  St  P. 
R.  R.  Co.  V.  Halsey,  133  111.  248;  Partlow  v.  Illinois  C.  R.  R. 
i\\y  150  111.  326;  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  v.  Ander- 
son, 47  111.  App.  91. 

When  no  one  was  present  to  see  how  the  accident  hap- 
jH^nod,  then  and  then  only  is  evidence  admissible  to  show 
the  habits  of  the  person  as  to  carefulness  and  prudence  for 
liis  own  safety.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clark,  108 
III,  1 13;  Chicago,  St.  Paul  &  K.  C.  Ry.  (.V  v.  Anderson,  47 
III.  App.  91;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Gunderson,  65 
Ul,  App.  038. 

DrNDAS  &  O'Haib  and  Heney  S.  Taunbr,  attorneys  for 

uppolloo. 

Mk.  PRKsiDtNO  Justice  Habkeb  deliyerbd  the  opinion 

V^K  TMIC   ("OURT. 

Thirt  suit  was  brought  to  recover  damages  for  the  killing 

of  ICIiiis  Koons  at  a  highway  crossing  on  appellant^s  rail- 

^r  Motcalf  Station,  in  Edgar  county,  bv^  a  passing 

trial  by  jury  resulted  in  a  judgment  in  favor  of 

)r  $3,600. 
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The  evidence  shows  that  deceased  was  killed  while 
attempting  to  cross  appellant's  railroad  with  a  wagon  and 
team  in  front  of  a  rapidly  moving  train  soon  after  seven 
o'clock  on  the  evening  of  July  90,  1896.  He  was  seen  by 
no  one  at  the  time  of  the  collision  except  the  fireman  and 
engineer.  When  the  fireman  first  saw  him  he  was  ten  or 
twenty  feet  from  the  track,  driving  in  a  slow  trot  toward 
it.  He  gave  the  alarm  to  the  engineer,  who  testified  that 
he  at  once  applied  the  emergency  brake  and  did  all  he  could 
to  stop  the  train.  The  engineer  was  on  the  side  of  the 
engine  opposite  to  that  from  which  the  deceased  was 
approaching  the  track  and  did  not  see  him  until  the  horses 
were  in  front  of  the  engine. 

The  evidence  does  not  disclose  such  a  right  to  recover  as 
would  warrant  us  in  affirming  a  judgment  where,  upon  the 
trial,  errors  in  ruling  upon  the  admissibility  of  testimony 
wds  committed. 

Over  the  objection  of  the  appellant  the  court  admitted 
testimony  that  the  deceased  was  a  careful  and  prudent  man 
for  his  own  safety.  Such  testimony  is  only  proper  in  a  case 
where  there  w^as  no  eye  witness  to  the  accident  which 
resulted  in  death.  It  is  then  admitted  only  as  a  matter  of 
necessity  in  the  absence  of  better  proof.  In  a  case  like  this 
it  devolves  upon  the  jury  to  decide  whether  the  deceased 
was  at  the  time  in  the  exercise  of  proper  care.  If  there  are 
witnesses  who  saw  the  infliction  of  the  injury  the  jury  can 
determine,  from  their  testimony  as  to  the  manner  in  which 
the  injury  was  received,  whether  the  deceased  was  in  the 
exercise  of  proper  care,  and  evidence  of  the  deceased  being 
generally  careful  and  cautious  is  inadmissible.  Chicago, 
Rock  Island  &  Pacific  Railway  Company  v.  Clark,  108 
111.  113. 

In  this  case  there  were  two  eye  witnesses  who  saw  the 
roann'er  in  which  Koons  met  his  death.  The  court  should 
have  refused  to  admit  the  testimony  that  he  was  a  careful 
and  prudent  man,  or  have  excluded  it  upon  appellant's 
motion,  as  soon  as  it  was  made  to  appear  that  there  were 
eye  witnesses.    The  court  not  only  allowed  the  testimony 
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to  remain  with  the  jury  against  the  protest  of  appellant,  but 
refused  to  guard  its  effect  by  a  proper  instruction  offered 
by  its  counsel.  In  view  of  the  fact  that  the  case  is  not  a 
clear  one,  we  think  this  error  sufficient  to  reverse  the  judg- 
ment.   Beversed  and  remanded. 


William  8.  Pittman  v.  Harriette  B.  Pittman. 

1.  iNBTEUonoNft— Wft«rc  there,  is  a  Conflict  in  the  Testitnony.—'Where 
there  is  a  oontroverBj  in  the  testimony  care  must  be  taken  to  instruct 
the  jury  accurately  upon  the  law  of  the  case. 

2.  Same— JncrecMtTi^  the  Measure  of  Proof,— In  the  trial  of  a  suit  for 
divorce,  where  the  complainant  charges  his  wife  with  adultery,  it  is 
error  to  instruct  the  jury  that  more  devolves  upon  him  than  to  show  by 
a  preponderance  of  the  evidence  that  his  wife  is  guilty  of  the  offense 
charged. 

Bill  for  Divorce.— Appeal  from  the  Circuit  Court  of  Jersey  County, 
the  Hon.  Gborgb  W.  Hebdman,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 2,  1897. 

Erroneous  instructions  given  for  appellee  and  referred  to  in  the  opinion 
of  the  court  : 

No.  4.  You  are  instructed  that  even  though  you  believe  from  the  evi- 
dence that  there  is  a  probability  of  the  guilt  of  the  defendant,  still  yon 
are  instructed  that  you  should  not  for  that  reason  alone  find  the  issue 
for  the  complainant.  In  this  case  it  is  not  sufficient  if  the  evidence 
shows  a  mere  probability  of  the  guilt  of  the  defendant.  The  law  requires 
that  the  proof  should  be  satisfactory  where,  as  in  this  case,  a  divorce  is 
sought  from  the  wife  for  adultery;  and  unless  there  is  satisfactory  proof 
of  the  guilt  of  the  defendant  of  the  actual  offense  of  adultery,  it  is  your 
duty  to  find  the  issues  for  the  defendant 

No.  11.  You  are  instructed  that  it  being  important  to  the  weU-being 
of  society  that  the  marriage  relation  should  not  be  severed,  the  law 
requires  that  the  proof  should  be  satisfactory  when  a  divorce  is  sought 
from  a  wife  for  adultery. 

No.  18.  You  are  instructed  that  while  adultery  may  be  proven  by 
circumstantial  evidence,  still  the  law  requires  that  the  proof  should  be 
satisfactory  in  order  to  establish  the  charge. 

No.  2.  You  are  further  instructed  for  the  defendant  that  the  law 
requires  that  the  complainant,  in  order  to  entitle  him  to  a  verdict,  should 
establish  his  case  by  a  preponderance  of  the  evidence;  and  if  the  jury 
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find  the  testimony  so  contradictory,  or  so  evenly  balanced,  that  they  are 
unable  to  arrive  at  a  satisfactory  conclusion  as  to  the  truth  or  falsity  of 
the  charge  against  the  defendant,  then  the  jury  should  find  the  issue  for 
th^  defendant. 

Ed.  J.  Yauohn  and  Bell  &  Bubton,  attorneys  for  appel« 
lant. 


Martin  J.  Dolan  and  Henay  T.  Bainet,  attorneys  for 
appellee. 

It  is  impossible  to  lay  down  beforehand  in  the  form  of  a 
rule,  what  circumstances  shall  and  what  shall  not  constitute 
satisfactory  proof  of  the  act  of  adultery,  because  the  same 
facts  may  constitute  such  proof  or  not,  as  they  are  modified 
and  influenced  by  different  circumstances.  Bishop  on  Mar- 
riage and  Divorce,  Vol.  2,  Sec.  616. 

The  circumstances  from  which  adultery  may  be  inferred 
must  be  such  as  to  satisfy  a  reasonable  and  just  man  almost 
beyond  reasonable  doubt;  that  is  to  say,  that  while  the  same 
amount  of  evidence  is  not  required  as  in  criminal  cases, 
adultery  is  in  fact  a  crime,  and  is  the  most  serious  of  all 
offenses  against  marriage,  and  can  be  proved  only  by  the 
clearest,  most  positive  and  most  satisfactory  evidence,  and 
will  not  be  held  as  proved  if  the  facts  on  which  the  charge 
is  based  are  consistent  with  innocence.  Am.  &  'Eng.  Ency. 
of  Law,  Vol.  5,  785;  Bitzman  v.  The  People,  110  111.  362. 

An  instruction  which,  standing  alone,  might  mislead,  but, 
is  connected  with  others,  which  properly  limit  and  qualify 
its  meaning,  so  that  it  is  clear  that  the  jury  were  not  misled, 
is  not  ground  for  a  reversal.  Illinois  Cent.  B.  B.  Co.  v. 
Swearingen,  47  111.  206. 

Although  part  of  the  instructions  given  may  be  open  to 
criticism,  yet  if,  taking  them  together,  as  a  whole,  the  law 
of  the  case  is  fairly  presented,  and  justice  is  done  by  the 
verdict,  the  judgment  will  not  be  reversed.  Gilchrist  v. 
Gilchrist,  76  111.  281. 

Although  one  instruction  was  not  technically  accurate, 
yet,  as  other  instructions  upon  the  same  point  stated  the  law 
very  fully  and  fairly  and  as  the  same  verdict  would  un- 
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doubtedly  have  been  rendered  had  the  instruction  been  prop- 
erly modified  or  wholly  refused,  the  judgment  is  affirmed. 
O'Halloran  v.  Kingston,  16  Bradw.  659. 

Entire  accuracy  in  expressing  the  law  in  instructions 'is 
not  to  be  expected  in  every  case,  and  it  is  a  rule  of  general 
application  that  every  slight  error  that  may  appear  will  not 
be  sufficient  warrant  for  reversing  the  judgment  Massa- 
chusetts M.  L.  Ins.  Co.  V.  Robinson,  98  111.  324. 

Mb.  Presiding  Justice  Haskeb  deltvebsd  the  opinion 
OF  the  Court. 

This  was  a  bill  for  divorce,  filed  by  appellant,  charging 
his  wife  with  adultery  with  one  Frank  W.  Warren.  Appellee 
answered,  denying  the  charge,  and  upon  that  issue  the  case 
went  to  trial  by  a  jury  which  resulted  in  a  verdict  of  not 
guilty. 

The  evidence  was  circumstantial  and  voluminous.  Inas- 
much as  we  shall  be  compelled  to  reverse  the  decree  because 
of  error  in  instructions  and  remand  the  cause  for  another 
trial,  we  shall  refrain  from  discussing  it  in  this  opinion.  A 
sharp  controvers3'  is  shown  from  an  inspection  of  it  and 
hence  there  was  great  necessity  of  giving  instructions 
which  accuratelv  stated  the  law  of  the  case. 

In  the  fourth  instruction  given  forappellee  the  court  told 
the  jury  that  "  The  law  requires  that  the  proof  should  be 
satisfactory  where,  as  in  this  case,  a  divorce  is  sought  from 
the  wife  for  adultery,  and  unless  there  is  satisfactory  proof 
of  the  guilt  of  the  defendant  of  the  actual  offense  of  adul- 
tery it  is  your  duty  to  find  the  issue  for  the  defendant." 

The  same  was  repeated  in  the  eleventh  and  thirteenth 
instructions  given  for  her;  and  in  the  second  they  were 
told  that  if  the  testimony  was  so  contradictory  or  evenly 
balanced  that  they  were  unable  to  arrive  at  a  satisfactory 
conclusion  as  to  the  guilt  of  the  defendant  it  was  their 
duty  to  return  a  verdict  for  her. 

The  effect  of  these  instructions  was  to  take  the  case  out 
of  the  rule  governing  civil  cases  as  to  the  degree  of  proof 
required  of  a  complainant  or  plaintiff  to  entitle  him  to 


Third  District— May  Term.  1897.        503 

— ^      -I-  ■  I  !■         

Pittman  v.  Pittman. 

recover.  They  told  the  jury  in  effect  that  in  the  trial  of  a 
divorce  case  where  the  complainant  charges  his  wife  with 
adultery,  more  devolves  upon  him  than  to  show  by  a  pre- 
ponderance of  the  evidence  that  his  wife  is  guilty  of  the 
offense.  The  word  "  satisfactory,"  as  defined  by  Webster, 
means  "giving  or  producing  satisfaction;  yielding  content; 
especially  relieving  the  mind  from  doubt  or  uncertainty 
and  enabling  it  to  rest  with  confidence."  In  the  light  of 
that  definition  jurors  in  the  trial  of  such  a  case  would 
.understand  by  such  instructions  that  their  minds  must  be 
convinced  of  the  truth  of  the  charge  beyond  a  reasonable 
doubt.  As  we  understand  it  a  divorce  case  where  the 
charge  is  adultery  is  no  exception  to  the  general  rule  gov- 
erning civil  cases  as  to  degree  of  proof. 

Instructions  of  this  character  have  been  repeatedly  con- 
demned by  our  Supreme  Court  as  magnifying  the  burden 
which  the  law  casts  upon  the  plaintiff  in  a  civil  suit.  Her- 
rick  V.  Gary,  S3  111.  85;  Graves  v.  Col  well,  90  111.  612;  Ruff 
V.  Jarrett,  94  111.  475;  Stratton  v.  Central  City  Horse  Rail- 
way Co.,  95  111.  25;  Rolfe  v.  Rich,  149  111.  436. 

In  a  line  with  these  instructions  was  also  the  following : 

16.  The  jury  are  further  instructed '  for  the  defendant, 
that  even  though  it  appears  from  the  evidence  that  the 
defendant  and  Frank  W.  Warren  were  in  a  position  where 
it  was  possible  for  them  to  commit  adultery,  still,  in  order 
to  find  for  the  complainant  in  this  case  on  that  issue,  they 
must  be  seen  together  not  only  under  circumstances  which 
would  make*  it  possible  for  them  to  commit  adultery,  but 
also  under  circumstances  which  can  not  be  accounted  for 
reasonably,  under  the  evidence,  unless  they  had  that  design. 

Because  of  the  error  of  the  court  in  these  instructions  the 
decree  must  be  reversed  and  the  cause  remanded  for  another 
trial.    Reversed  and  remanded. 
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1.  Fraud — In  Procuring  the  Execution  of  a  Note. — The  fraud  neces- 
sary to  defeat  a  recovery  by  a  bona  fide  assignee  of  a  promissory  note 
before  maturity,  must  relate  to  tlie  execution  and  not  to  the  considera- 
tion upon  which  the  note  is  bas<Hl. 

2.  Samb — Of  What  it  Must  Consist, — Such  fraud  must  consist  of  some 
trick  or  device  that  induces  the  giving  of  one  kind  of  instrument  under 
the  belief  of  the  maker  that  he  is  giving  one  of  a  dififerent  kind. 

8.  Nbgotiablb  IssTBxmESTS— Assignee  Before  Maturity  Protected.— 
The  assignee  of  .commercial  paper  before  maturity,  for  value,  who 
takes  without  knowledge  of  any  defense  and  in  good  faith,  will  be  pro- 
tected against  the  defenses  of  the  maker,  even  though  he  purchased 
imder  circumstances  sufficient  to  excite  suspicion  in  the  mind  of  a  pru- 
dent man,  and  was  guilty  of  negligence  in  not  making  an  inquiry. 

4.  CoMMEBClAL  Papek — Defenses  in  the  Hands  of  Purchasers  Before 
Maturity, — Commercial  paper  has  become  such  an  important  factor  of 
exchange  that  its  sanctity  and  integrity,  as  a  medium  of  exchange,  can 
not  be  successfully  attacked  in  the  hands  of  a  purchaser  before  maturity, 
by  anything  short  of  bad  faith,  and  the  burden  of  showing  this  rests 
with  the  attacking  party. 

Assompsit,  on  a  promissory  note.  Error  to  the  Circuit  Court  of 
Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  ffied 
December  2,  1897. 

J.  B.  Seaect,  attorney  for  plaintiflf  in  error. 

The  assignee,  equally  with  the  maker,  is  bound  to  use 
proper  diligence;  that  when  agents  for  the  sale  of  patent 
rights  and  such  matters,  who  are  strangers,  offer  to  sell 
promissory  notes,  a  prudent  man  would  have  his  suspicions 
aroused  from  that  fact,  and  should  protect  himself  by  in- 
quiry of  the  apparent  maker.  Sims  v.  Bice,  67  111.  88;  Taylor 
V.  Atchison,  64  lU.  196. 

Knotts  &  Tkrby,  attorneys  for  defendant  in  error. 

It  is  earnestly  contended,  in  effect,  by  counsel  for  plaint- 
iff in  error,  that  the  law  of  commercial  paper  as  enunciated 
in  Gill  V.  Cubitt,  3  Barn.  &  Cress.  466,  by  Lord  Tenterden, 
in  1824,  where  it  was  held  "  that  circumstances  which  ought 
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to  excite  the  suspicion  of  a  pradent  and  careful  man  about 
to  receive  a  note  or  bill,  rendered  inquiry  on  his  part  neces- 
sary, and  if  he  failed  to  make  such  inquiry  he  was  guilty 
of  negligence,  which  destroyed  his  character  as  a  honafide 
holder,"  is  the  law  of  this  State  and  should  govern  in  this 
case,  and  in  support  thereof  Russell  v.  Hadduck,  3  G-ilm. 
233;  Murray  et  al.  v.  Beck  with,  48  III.  391;  Taylor  v.  Atch- 
ison, 54  III.  196;  Sims  v.  Bice,  67  111.  88,  and  Hodson  v. 
Eugene  Glass  Co.,  156  111.  397,  are  cited. 

Upon  a  careful  investigation  of  these  several  authorities, 
we  think  it  will  be  found  that  they  do  not  establish  the 
doctrine  of  Lord  Tenterden,  manifestly  relied  upon  by  coun- 
sel for  plaintiff  in  error,  to  be  the  rule  of  law  in  Illinois. 

The  promulgation  of  the  Tenterden  doctrine  in  England, 
in  1824,  was  a  striking  innovation  in  the  law  of  commercial 
paper  as  it  had  theretofore  existed,  and  is  responsible,  we 
take  it,  for  any  and  all  uncertainties,  confusion  and  conflict 
of  authorities  which  have  since  arisen  upon  the  question. 
Its  duration  there,  however,  was  so  short,  and  its  express 
and  unqualified  repudiation  by  Lord  Denman,  in  1834,  in 
the  same  tribunal,  in  the  case  of  Goodman  v.  Harvey,  4  Ad. 
&  Ell.  870,  wherein  it  is  said — "  I  believe  we  are  all  of 
opinion  that  gross  negligence  only  would  not  be  a  sufficient 
answer  where  the  party  has  given  a  consideration  for  the 
bill.  Gross  negligence  may  be  evidence  of  inala  fides^  but 
it  is  not  the  same  thing.  We  have  shaken  off  the  last  rem- 
nant of  the  contrary  doctrine.  Where  the  bill  has  passed  to 
the  plaintiff,  without  any  proof  of  bad  faith  in  him,  there  is 
no  objection  to  his  title," — was  so  decisive  and  effective,  and 
so  consonant  with  reason  and  the  necessities  of  commerce, 
that  it  has  since  prevailed  there  without  question  or  modifi- 
cation to  this  day,  and  is  now  the  accepted  doctrine  in  all 
the  leading  American  Jurisdictions.  Amer.  &  Eng.  Ency. 
of  Law  (1st  Ed.),  Vol.  2,  393;  Goodman  v.  Simonds,  20  How. 
343,  and  authorities  there  cited;  Murray  v.  Lardner,  2  Wall. 
U.  S,  110;  Magee  v.  Badger  et  al.,  34  X.  Y.  247;  Seybel 
V.  National  Currency  Bank,  54  N.  Y.  288;  Chapman  v 
Eose,  56  N.  Y.  137;    Hamilton  v.  Vought,  5  Vr.  (N,  J.) 
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187;  Phelan  v.  Moss,  67  Pa.  St  59;  Farrell  v.  Lovett,  68 
Me.  326;  Trastees  v.  Hill,  12  Iowa,  462;  Fox  v.  Bank  of 
Kansas  City,  30  Kans.  441;  Colson  v.  Arnot,  57  N.  Y.  253; 
Bank  of  Sherman  v.  Apperson  &  Co.,  4  Fed.  Hep.  25;  Frank 
V.  Lilienfeld,  33  Gratt.  (Va.);  377  Schoen  v.  Houghton, 
50  Cai.  523. 

We  have  purposely  omitted  from  the  above  list  of  author- 
ities all  Illinois  citations  in  support  of  the  Denman  doc- 
trine, for  the  reason  that  we  believe  it  will  better  aid  the 
court  if  they  are  presented  and  considered  en  mousey  sepa- 
rate and  apart  from  the  other  authorities. 

There  may  be  found  some  decisions  of  this  court,  as  in 
Unssell  V.  Hadduck,  3  Gilm.  233,  and  other  cases,  where 
there  has  been  a  seeming  recognition  of  the  opposite  doc- 
trine, as  asserted  in  the  instructions,  at  least  to  the  extent 
that  a  purchaser  of  negotiable  paper,  with  knowledge  of  any 
facts  and  circumstances  which  would  excite  the  suspicion  of 
a  prudent  and  careful  man,  is  bound  to  make  inquiry,  and 
in  neglect  thereof  will  take  the  paper  subject  to  any  equities 
which  may  exist  between  the  previous  parties  to  it.  But 
there  never  has  been  more  than  an  incidental  assumption, 
without  discussion,  that  such  was  the  rule.  It  has  never 
been  presented  before  the  court  as  a  subject  of  question, 
and  as  such  discussed  and  considered,  and  a  direct  adjudica- 
tion made  thereon,  and  we  find  nothing  in  previous  decisions 
which  should  conclude  us  from  adopting  what,  upon  inves- 
tigation, we  are  satisfied  is  correct  doctrine  in  principle,  and 
the  prevailing  rule  of  law.  See  Comstock  v.  Hannah,  76  111. 
530;  Shreeves  v.  Allen,  79  111.  553,  which  expressly  sanc- 
tions and  liberally  quotes  therefrom ;  Murray  v.  Beckwith, 
81  111.  43,  which  follows  its  reasoning ;  Matson  v.  Alley,  141 
111.  284,  which  unqualifiedly  approves  and  follows  the  three 
preceding  cases ;  see  also  Siegel,  Cooper  &  Co.  v.  The  Chicago 
Trust  and  Savings  Bank,  131  111.  569;  Stevenson  v.  O'Neal 
et  al.,  71  111.  314;  Clarke  v.  Johnson,  54  HI.  296;  Sherman  et 
al.  V.  Blackman,  21  III.  347;  Lampson  et  al.  v.  111.  Trust  & 
Savings  Bank,  62  111.  App.  371;  Mahon  v.  Gaither,  59  111. 
App.  583;  Webber  et  al.  v.  The  Indiana  National  Bank,  49 
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111.  App.  336,  which  is  strongly  in  point;  DeLong  v. 
Schroeder,  45  111.  App.  236,  also  strongly  in  point ;  Matson 
V.  Alley,  41  111.  App.  72;  Smith  v.  Culton,  5  111.  App.  422. 

Ms.  PsEsiDiNQ  Justice  Habkeb  deliveked  the  opinion  of 

THE  OOUET. 

This  suit  is  based  upon  a  promissory  note  executed  by 
plaintiff  in  error  to  one  W.  S.  Bernard  and  assigned  to 
defendant  in  error  before  maturity.  It  was  tried  in  the 
court  below  upon  the  following  agreed  state  of  facts : 

"That  W.  S.  Bernard,  the  original  payee  of  the  note  in 
controversy,  was  a  patent  right  vendor  of  a  wire  and  slat 
fence,  which,  with  the  appliances  for  making  same,  were  to 
enable  the  vendee  to  build  said  fence  in  certain  specified 
territory  for  a  certain  consideration  from  the  persons  for 
whom  said  fence  was  built;  that  said  note  was  given  for 
the  right  to  build  said  fence  in  the  township  of  North 
Otter,  in  said  county;  that  the  defendant,  after  the  making 
of  said  note  received  the  appliances  or  machinery  for  mak- 
ing said  fence,  and  at  his  own  expense  built  about  one- 
quarter  of  a  mile  of  said  fence  on  his  own  farm.  Defendant 
then  received  knowledge  that  one  Eke  Chapman,  of  said 
county,  had  purchased  the  patent  right  for  building  said 
fence  in  said  township  from  said  Bernard,  prior  to  date  of 
said  sale  of  same  to  defendant.  The  defendant,  finding 
that  said  Chapman  had  the  prior  right  of  said  township, 
ceased  to  build  said  fence,  and  abandoned  all  further  rights 
therein  in  said  township. 

It  is  further  agreed  that  the  plaintiff,  by  his  agent,  H.  C. 
Hamilton,  knew  that  said  Bernard  was  a  vendor  of  patent 
fencing  rights  at  the  time  of  the  purchase  and  assignment 
of  said  note;  and  that  he  bought  said  note  at  a  discount  of 
twenty-five  per  cent  soon  after  its  execution. 

That  said  note  was  assigned  before  it  was  due  and  that 
said  plaintiff  had  no  knowledge  of  the  want  or  failure  of 
the  consideration  of  said  note  at  the  time  of  said  assign- 
ment, and  did  not  receive  such  knowledge  until  shortly 
before  said  note  was  due.  That  said  note  was  made, 
executed  and  delivered  by  the  defendant." 
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It  was  tried  by  the  court  without  a  jury  and  judgment 
rendered  against  Gray  for  one  hundred  and  five  dollars  and 
costs. 

It  is  the  contention  of  plaintiff  in  error  that  there  was 
fraud  in  the  procurement  of  the  note,  want  and  failure  of 
consideration,  'and  facts  within  the  knowledge  of  the  de- 
fendant in  error  at  the  time  he  purchased  it,  sufficient  to 
put  him  on  inquiry  of  the  maker  in  reference  to  the  consid- 
eration. 

There  was  no  such  fraud  in  procuring  the  execution  of 
the  note  as  would  defeat  a  recovery  by  a  bonafde  assignee 
before  maturity.  The  fraud  or  covin  necessary  to  accom- 
plish that  must  relate  to  the  execution  of  the  note  and  not 
to  the  consideration  on  which  it  is  based.  The  fraud  must 
consist  of  some  trick  or  device  that  induces  the  giving  of 
one  kind  of  instrument  under  the  belief  of  the  maker  that 
he  is  giving  one  of  a  different  kind.  Woods  v.  Hynes,  1 
Scam.  103;  Easter  v.  Minard,  26  111.  494;  Latham  v.  Smith, 
45  111.  25. 

Whether  the  taking  of  negotiable  paper  for  value  before 
maturitv,  under  circumstances  sufficient  to  excite  the  sas- 
picions  of  a  prudent  man,  takes  the  purchaser  out  of  the 
pale  of  *'^  bona  fide  holder,"  has  been  a  mooted  question  in 
this  country  and  England.  About  seventy*  years  ago  it 
was  the  prevailing  doctrine  of  English  courts  that  the  pur- 
chaser of  negotiable  paper  for  value  before  maturity  was 
not  entitled  to  the  privileges  of  a  *''' bona  fide  holder"  when 
he  took  the  paper  under  circumstances  that  should  have 
excited  the  suspicions  of  a  cautious  man.  And  the  Supreme 
Court  of  Illinois  at  an  early  day  recognized  that  doctrine,  as 
will  be  seen  from  an  examination  of  Bussell  v.  Hadduck,  3 
Gilm.  233.  It  receded  from  it  several  years  ago,  however, 
and  is  now  planted  upon  the  furthermost  limit  of  the  oppo- 
site doctrine.  It  is  now  held  as  the  law  of  this  State  that 
the  assignee  of  commercial  paper  before  maturity,  for  value, 
who  takes  without  knowledge  of  any  defense,  and  in  good 
faith,  will  be  protected  against  the  defenses  of  the  maker, 
even  though  he  purchased  under  circumstances  sufficient  to 
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excite  suspicion  in  the  mind  of  a  prudent  man  and  was 
guilty  of  negligence  in  not  making  inquiry.  Gommei^ial 
paper  has  become  such  an  important  factor  of  exchange  and 
trade  that  it9  sanctity  and  integrity  as  a  medium  of  exchange 
can  not  be  successfully  attacked  in  the  hands  of  a  purchaser 
before  maturity  by  anything  short  of  bad  faith,  and  the 
burden  of  showing  bad  faith  rests  with  the  party  attacking. 
Comstock  et  al.  v.  Hannah,  76  111.  530;  Shreeves  y.  Allen, 
79  111.  553;  Murray  v.  Beckwith,  81  111.  43;  Matson  et  al.  v. 
Alley,  141  111.  284. 

Under  the  authorities  above  cited  defendant  in  error  was 
entitled  to  recover.    Judgment  affirmed. 


Horace  Dollarhide  v.  John  H.  Hopkins. 

1.  Pbohissory  Notes— Pwrgrtngr  of  Defenses  by  Assignment—The 
holder  of  a  promissory  note  having  knowledge  of  an  equitable  defense 
which  the  maker  may  have  had  to  it  at  the  time  he  received  it,  can  not 
purge  it  of  such  defense  by  merely  assignihg  it  to  a  third  party  and  receiv- 
ing it  back,  at  a  subsequent  time. 

2.  "SonoR^Waived  by  Conduct  of  the  Parties, — A  notice  required 
by  the  terms  of  a  warranty  upon  the  sale  of  a  machine,  nny  be  waived 
by  the  conduct  of  the  parties  entitled  to  such  notice. 

Assumpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Court  of 
Edgar  County;  the  Hon.  Febdinakd  Bookw alter.  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
Decemb^  2, 1897. 

J.  W.  Howell  and  J.  E.  Dyas,  attornej's  for  appellant. 

DuNDAS  &  O'Haib  and  H.  S.  Tavneb,  attorneys  for 
appellee. 

M|t.  Pbesidino  Justice  Habkeb  delivebed  the  opinion 

OF  THE  COUBT. 

This  is  a  suit  on  two  promissory  notes,  executed  by  appel- 
lee to  M.  Bumely  &  Co.,  and  assigned  to  appellant  before 
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maturity.  June  23,  1892,  appellant,  as  agent  of  Ramely  & 
Co.,  an  Indiana  corporation  engaged  in  mannfactaring  grain 
separators,  sold  to  appellee,  for  $430,  a  separator  for  thresh- 
ing small  grain,  for  which  the  notes  saed  on  were  executed. 
There  was  a  general  warranty  that  the  machine  properly 
handled  would  thresh  and  clean  grain  as  well  as  any  other 
separator  of  like  size  in  the  United  States.  It  was  also 
provided  in  the  said  instrument  that  if  the  machine  failed 
to  perform  in  accordance  with  the  warranty,  notice  in 
writing  of  such  failure  should  be  given  to  M.  Rumely  &  Co. 
at  LaPorte,  Indiana,  and  to  the  local  agent,  Dollarhide, 
within  one  week  from  the  time  of  starting  it,  when  an 
opportunity  should  be  given  to  remedy  defects,  etc. 

The  machine  was  put  up  and  started  in  the  threshing  of 
wheat  about  the  5th  of  Julv,  and  in  that  work  seemed  to 
perform  quite  well.  But  when  appellee,  on  the  20th  day  of 
July,  began  threshing  oats  he  found  it  not  suited  to  that 
kind  of  work.  It  would  not  clean  properly,  and  wasted 
great  quantities  of  grain.  Appellee  at  once  notified  appel- 
lant, who  wrote  Rumely  &  Co.,  and  a  man  was  sent  to 
examine  the  machine  and  put  it  in  condition  for  good  serv- 
ice about  August  1st.  The  machine  failing  to  do  the  work 
properly,  appellee  again  notified  appellant,  and  about  Sep- 
tember 15tli  Rumely  &  Co.  sent  a  second  man  who  attempted 
to  make  the  machine  Avork  properly,  but  he  failed.  Appel- 
lee again  notified  appellant  and  insisted  upon  the  machine 
being  put  in  working  order.  He  saw  him  several  times,  and 
told  him  that  unless  it  was  made  to  do  work  properly,  he 
would  not  keep  it.  No  further  attempts  were  made  by 
appellant  or  Rumely  &  Co.  to  make  it  work,  and  appellee 
returned  it  to  appellant  and  demanded  his  notes. 

The  suit  was  defended  upon  the  ground  that  there  was  a 
breach  of  the  warranty  whereby  the  consideration  for  the 
notes  had  failed,  and  that  appellant  knew  it  at  the  time  he 
purchased  the  notes.  The  defense  prevailed  and  judgment 
was  entered  against  the  plaintiff  for  costs.  The  evidence 
abundantly  shows  there  was  a  breach  of  the  warranty  and 
that  appellant  knew  it  at  the  time  he  purchased  the  notes; 
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but  it  is  contended  that  appellee  could  not  avail  of  such 
defense,  because  he  failed  to  take  advantage  of  the  war- 
ranty and  notify  Rumely  &  Co.  in  writing  within  one  week 
after  starting  the  machine. 

It  seems  that  he  did  notify  appellant,  and  Eumely  & 
Compan)'^  were  also  notified  immediately  after  appellee 
ascertained  that  the  machine  would  not  properly  thresh 
oats.  It  also  appears  from  the  testimony  of  appellee  that 
appellant  promised  him  that  he  would  not  deliver  the  notes 
that  he  had  executed  to  Rumely  &  Company  until  after 
appellee  had  had  a  full  opportunity  of  testing  the  efficiency 
of  the  separator  in  all  kinds  of  small  grain.  In  other  words, 
that  the  written  contract  between  appellee  and  Rumely  & 
Company  was  not  to  take  effect  until  after  appellee  had  had 
full  opportunity  to  test.  This  was  denied  by  appellant,  but 
it  was  the  peculiar  province  of  the  jury  to  decide  where  the 
truth  was  on  that  matter.  If  appellant  did  make  such  a 
promise,  it  may  properly  be  replied  that  the  condition  for 
furnishing  a  written  notice,  within  the  week  after  starting 
the  machine,  was  waived. 

No  objection  was  made  by  Rumely  &  Company  either  in 
July,  August  or  September,  that  no  notice  in  writing  had 
been  given  of  the  failure  of  the  machine,  but  they  acted  on 
the  notice  received,  arid  appellant  acted  as  though  the  w^ar- 
ranty  was  in  full  force. 

The  notes  in  question  were  endorsed  by  Rumely  &  Com- 
pany to  appellant  September  1,  1892,  and  endorsed  by  him 
to  the  First  National  Bank  of  Paris  about  11th  or  12th  of 
September,  Tjut  were  afterward,  and  before  the  commence- 
ment of  this  suit,  re-endorsed  to  the  bank  by  appellant.  It 
is  contended,  therefore,  that  even  if  it  be  held  that  there 
was  a  failure  of  consideration  by  reason  of  the  breach  of  the 
warranty,  and  the  condition  for  notifying  Rumely  in  writ- 
ing within  one  week  after  starting  the  machine  was  waived, 
then  such  defense  can  not  prevail  because  appellant,  when 
he  received  the  notes  from  the  bank,  received  them  purged 
of  all  defense.  In  other  words  the  position  is  that  a  part3'' 
having  full  knowledge  of  the  defense  which  a  maker  may 
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hare  to  a  promissory  note  at  the  time  he  received  it,  may 
purge  it  of  an  equitable  defense  by  merely  assigning  the  notes 
to  a  third  party  and  receiving  them  back  at  a  subsequent 
time.  We  can  not  give  our  countenance  to  such  a  doctrine. 
Judgment  affirmed. 


George  Hammond  v.  Hary  E.  Stewart. 

1.  Slander — Actionable  Words.— To  say  to  the  husbaod  of  a  woman 
that  her  last  child  was  not  his  child,  but  was  the  child  of  one  Clint 
Mobery,  is  actionable.  • 

2.  Same— Sufficient  Pvblioation, — Calling  a  woman  a  whore  in  the 
presence  of  her  small  children,  the  oldest  being  six  years  old,  is  a  suffi- 
cient publication'of  the  slander. 

k 

Trespass  on  the  Case  for  Slander.— Error  to  Circuit  Coart  of  Fulton 
County.  The  Hon.  Jeffebson  Obr,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.    Opinion  filed  December  2,  1897. 

Chables  F.  Eobison  and  H.  W.  Masters,  attorneys  for 
plaintiff  in  error. 

BoYER  &  Taylor,  attorneys  for  defendant  in  error. 

Mr.  Prestdino  Justice  Hareer  drliyered  the  opiition 
OF  THE  Court. 

This  suit  was  brought  by  defendant  in  error  to  recover 
damages  for  the  uttering  of  slanderous  words'  concerning 
her  by  plaintiflf  in  error. 

The  first  count  of  the  declaration  charged  him  with  say- 
ing to  her  husband  that  her  last  child  was  not  that  of  her 
husband  but  was  the  Child  of  one  Clint  Mobery,  meaning 
thereby  and  charging  that  she  had  been  guilty  of  adultery 
with  the  said  Clint  Mobery.  The  second  count  charged  him 
with  saying  to  her,  in  the  presence  of  others,  that  she  was 
a  whore. 

There  was  a  trial  upon  the  issue  of  not  guilty  and  a  verdict 
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of  guilty  returned,  with  damages  for  defendant  in  error 
of  61,  on  which  judgment  was  entered. 

As  grounds  for  reversal  it  is  contended :  First,  that  the 
words  in  the  first  count  claimed  to  have  been  spoken  are 
not  actionable.  Second,  that  the  proofs  do  not  justify  the 
conclusions  that  the  plaintiflf  in  error  uttered  the  words 
charged  against  him  in  either  count.  Third,  that  if  it  be 
conceded  that  he  called  defendant  in  error  a  whore  as 
charged  in  the  second  count,  it  was  not  slander,  because  not 
published,  he  having  applied  that  epithet  to  her  in  the  pres- 
ence only  of  her  three  small  children. 

We  are  clearly  of  the  opinion  that  the  words  charged  in 
the  first  count  are  actionable  and  were  proven  substantially 
us  charged.  The  husband  of  defendant  in  error  testified  to 
the  uttering  of  them  by  plaintiff  in  error.  The  defendant 
in  error  testified  to  the  plaintiff  in  error  calling  her  a  whore, 
and  that  it  was  done  in  the  presence  of  her  three  small  chil^ 
dren.  The  plaintiff  in  error  contradicted  her  and  her  hus- 
band in  his  testimony,  but  his  reputation  for  truthfulness 
was  shown  to  be  bad.  The  jury  believed  the  woman  and  her 
husband,  and  were  justified  in  so  doing. 

As  to  the  third  point  urged  we  hold  that  the  uttering  of 
the  vile  epithet  which  plaintiff  in  error  applied  to  defendant 
in  error  in  the  presence  of  her  three  small  children  whs 
sufficiently  published  to  make  him  liable  on  a  charge  of 
slander,  even  if  the  oldest  of  the  children  was  but  six  years 
of  aga 

The  only  error  that  we  see  in  the  record  is  in  the  jury 
fixing  the  damages  at  the  insignificant  sum  of  $1,  but  defend- 
ant in  error  has  not  complained  of  it  and  we  therefore  affirm 
the  judgment. 


Engene  J.  Chamberlain  v.  Bessie  Chamberlain, 

1.  Alimony— ^n  Order  in  Regard  to,  Held  Not  Jiuiifled  by  the 
Faef«.— This  court  holds  that  the  evidence  In  regard  to  the  income  and 
property  of  the  defendant,  and  his  treatment  of  complainant  since  the 

V0L.LXXI1» 


614  Appellate  Courts  op  Illinois. 

Vol.  72.]  Chamberlain  v.  Chamberlain. 

first  order  of  the  trial  court,  and  in  regard  to  the  removal  of  complainant 
to  another  house,  did  not  warrant  the  change  made  in  the  order  in  regard 
to  alimony  previously  made  by  said  court  with  the  consent  of  both 
parties. 

Separate  Maintenance. — Appeal  from  the  Circuit  Court  of  Pike 
County;  the  Hon.  Jeffbbson  Orr,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed 
December  2,  1897. 

Matthews,  Higbbb  &  Obigsbt,  attorneys  for  appellant. 

A.  G.  Cbawpobd,  attorney  for  appellee;  W.  E.  Williams 
and  W.  H.  Cbow,  of  counsel. 

Mr.  Justiob  Burbouohs  dbliybbed  thk  opimoK  of  the 

COUBT. 

On  February  21,  1895,  appellee  filed  in  the  Circuit  Court 
of  Pike  County,  her  bill  of  complaint  in  chancery  against 
appellant,  setting  up  their  marriage  on  February  17, 1877, 
and  the  birth  to  them  of  six  children,  naming  them,  the 
oldest  over  eighteen  feafB  oI8,  the  youngest  six  years  old; 
then  follow  allegations  of  cruel  treatment  of  appellee  by 
appellant,  then  separation  from  each  other  and  a  failure  on 
tlie  part  of  appellant  to  support  appellee.  She  prays  for  a 
decree  of  separate  maintenance. 

At  the  April  term,  1895,  of  said  court,  on  application  of 
appellee,  that  court  ordered  appellant  to  pay  the  solicitors 
of  appellee  fifty  dollars  as  a  solicitor's  fee,  to  enable  her  to 
prepare  and  try  her  said  proceeding,  and  also  ordered 
appellant  to  pay  appellee,  as  Silimony  pendente  lite^  fifty  dol- 
lars on  the  first  day  of  each  month  thereafter,  for  the  sup- 
port of  herself  and  children,  and  requiring  appellant  to  pay 
twelve  dollars  a  month  as  rent  for  a  certain  dwelling  house 
where  appellee  and  the  said  children  were  then  living,  and 
also  ordered  that  appellant  should  have  the  right  to  room 
at  said  dwelling  house  and  to  take  his  meals  at  the  table 
therein  with  the  rest  of  the  family.  This  order  of  court 
was  made  by  consent  of  appellant  and  appellee. 

On  January  30,   1897,   being  one  of  the  days  of  the 
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November  term,  1896,  of  said  court,  on  motion  of  appellee, 
supported  by  the  testimony  given  in  court  by  her,  that 
court,  over  appellants  objection  '^  ordered  that  appellant,  in 
addition  to  the  sixty-two  dollars  to  be  paid  appellee  on  the 
first  day  of  each  month,  as  ordered  prior  to  that  time,  pay 
to  appellee  within  twenty  days  from  that  date  an  additional 
sum  of  twenty-five  dollars,  either  to  her  or  her  solicitor; 
and  a  like  sum  of  twenty-five  dollars  within  forty  days 
from  this  date,  the  said  payment  to  be  in  addition  to  the 
sixty-two  dollars  per  month  heretofore  ordered  to  be  paid 
her  by  the  court."  And  it  was  further  ordered  by  that  court 
that  all  said  children  of  appellee  and  api>ellant  be  kept  in 
attendance  at  school  during  school  sessions,  until  the 
further  order  of  the  court.  It  was  also  further  ordered  by 
the  court  that  the  former  order  of  the  court,  permitting  the 
defendant  to  room  in  the  house  of  appellee  and  family  and 
eat  his  meals  with  appellee  and  family,  be  modified  and 
changed,  so  that  appellant  should  not  room  or  eat  his  meals 
at  the  house  of  appellee  and  said  family.  And  the  cause 
was  then  continued  to  the  next  term  of  that  court. 

From  this  last  order  of  the  Circuit  Court,  appellant  prays 
an  appeal  to  this  court  and  asks  this  court  to  reverse  said 
last  order  of  the  Circuit  Court.  We  are  satisfied  that  there 
were  no  sufficient  facts  shown  by  the  testimony  of  appellee 
(upon  which  alone  the  court  acted  in  making  its  said  last 
order)  to  warrant  that  court  to  make  the  same. 

The  income  and  property  of  appellant,  and  his  treatment 
Qf  appellee  since  the  said  first  order  of  that  court,  together 
with  the  removal  of  appellee  and  said  children  to  another 
house  which  appellee  procured  at  ten  dollars  per  month,  as 
sworn  to  by  appellee  herself,  did  not  warrant  in  our  opin- 
ion the  change  in  the  order  of  the  Circuit  Court,  before 
made  by  it  with  the  consent  of  both  parties. 

Hence  we  reverse  the  order  of  the  Circuit  Court  of  Pike 
County,  made  in  this  proceeding  January  30,  1897,  and 
remand  the  same  to  that  court  for  further  proceedings 
therein,  as  equity  and  justice  may  require.  Beversed  and 
remanded. 
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John  H.  Helm  t.  John  W,  Richmond  et  al. 

1.  Drainage — Right  to  Have  Water  Run  in  Natural  Channel  Not 
Restricted  by  Act  of  lS89.—l!he  own^  of  a  higher  tract  of  land  has  the 
right  to  have  the  water  failing  or  naturally  coming  on  his  premises  pass 
off  through  the  natural  drains  upon  or  over  the  lower  or  servient  lands 
adjoining,  and  to  construct  ditches  or  drains  on  his  own  land  to  conduct 
such  water  into  the  channel  provided  hy  nature,  and  this  right  is  not 
restricted  or  abridged  by  the  drainage  act  of  1889. 

Ii^anetion. — Appeal  from  the  Circuit  Court  of  Champaign  County; 
the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1897.    Affirmed.    Opinion  filed  December  2,  1897. 

J.  L.  Rat,  attorney  for  appellant. 

Thos.  J.  Roth,  attorney  for  appellee  J.  W.  Richmond. 

Cloud  &  Esrb,  attorneys  for  appellee  Emma  C.  Johnson; 
White  &  Dobbins,  of  counsel. 

Mb.  Justice  Bubroughs  delivsbed  the  opinion  of  the 

COUBT. 

Appellant  filed  in  the  Circuit  Court  of  Champaign 
County  his  bill  in  chancery  against  appellees,  stating 
therein  that  about  two  years  prior  to  filing  his  bill,  defend- 
ant therein,  Richmond,  together  with  the  commissioners  of 
highways  of  the  township  where  appellant's  land  is  situ- 
ated, and  one  Dunnon,  owning  the  southwest  quarter  of 
section  three,  and  one  Helgeland,  owning  the  northwest 
quarter  of  section  three,  agreed  with  appellant  that  they 
would  pay  certain  sums  of  money,  as  follows :  Richmon<l 
$25,  Dunnon  $25,  Helgeland  $20,  commissioners  $10, 
toward  a  fund  to  dig  a  large  open  ditch  from  the  north  side 
of  section  ten,  being  at  the  highway  north  of  said  section, 
and  construct  the  same  for  a  certain  distance  into  lands  of 
appellant,  and  appellant  was  to  construct,  dig  and  deepen 
the  ditch  the  rest  of  the  distance  across  his  land  to  the  west 
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line  thereof,  so  as  to  furnish  an  outlet  for  the  tile  proposed 
to  be  put  in  on  the  lands  of  said  Richmond,  Dunnon  and 
Helgeland,  and  an  open  ditch  of  the  commissioners  of  high- 
ways, all  of  whom  were  given  the  privilege  to  drain  their 
lands  through  tile  opening  into  said  ditch;  and  that  in  pur- 
suance of  said  agreement,  said  parties  did  aid  in  the  construc- 
tion of  said  ditch;  that  afterward,  without  the  consent  of 
appellant,  said  Richmond  contracted  with  and  permitted 
appellees  Dobbins  and  Emma  C.  Johnson,  to  connect  cer- 
tain tiles  draining  their  lands,  with  his  tiles  emptying  into 
said  ditch,  without  the  consent  of  appellant,  thereby  greatly 
increasing  the  amount  of  water  thrown  in  said  ditch  upon 
appellant's  land,  to  his  injury,-and  burdening  the  said  ditch 
and  lands  of  appellant  with  additional  waters,  and  some 
waters  that  did  not  naturally  flow  there;  and  praying  that 
appellees  be  required  to  answer  as  to  the  number  and  size  of 
tiles  so  connected  with  the  tiles  of  Richmond,  when  placed 
there;  and  that  upon  a  hearing,  said  tiles  of  Johnson  and 
Dobbins  be  ordered  cut  off  and  disconnected  from  said  tiles 
of  said  Richmond,  and  they,  Johnson  and  Dobbins,  prevented 
and  enjoined  from  emptying  their  said  tiles  into  and  through 
the  tiles  of  said  Richmond,  into  the  said  ditch  of  appellant, 
and  permanently  enjoined  from  connecting  the  same,  except 
by  the  mutual  agreement  of  appellant  and  said  Richmond, 
Dunnon,  Helgeland  and  commissioners  of  highways,  as 
provided  by  law. 

Appellees  answer  said  bill,  setting  up  that  their  lands  are 
higher  than  appellant's,  and  that  a  natural  water-course 
extends  through  their  lands  and  appellant's,  and  that  the 
water  from  their  lands,  by  nature,  drained  along  said  water- 
course into  and  through  that  part  of  said  water-course  that 
is  situated' upon  the  lands  of  appellant,  described  in  his  said 
bill  as  being  injured  by  such  water;  that  said  large  ditch 
mentioned  in  said  bill  is  bttt  the  deepening  and  cleaning  out 
of  said  natural  water-course;  and  that  the  tiles  of  appellees 
complained  of  bring  no  more  water  upon  appellant's  land, 
described  in  the  bill,  than  always  went  there  when  the  lands 
were  in  a  state  of  nature. 
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Said  answers  also  denied  substantially  all  the  allegations 
of  the  bilL  Appellant  filed  a  general  replication  to  said 
answers.  Upon  a  hearing  in  the  court  below  the  evidence 
introduced  upon  both  sides,  disclosed  that  the  lands  of  appel- 
lees Richmond,  Dobbins  and  Johnson  were  all  north  of 
appellant's,  and  that  the  water  that  fell  upon  the  lands  of 
appellees  when  they  were  in  a  state  of  nature,  all  flowed 
from  a  northerly  to  a  southerly  direction,  accumulating  into 
a  natural  depression  (although  slight)  which  passed  through 
the  lands  of  appellees,  and  extended  on  through  that  of 
appellant;  that  from  time  to  time  open  ditches  had  been 
made  along  this  natural  water-course,  to  expedite  the  flow 
of  the  water  through  the  same ;  and  such  ditches,  as  they 
became  clogged  up,  or  obstructed,  were  deepened  and 
cleaned  out ;  that  that  part  of  said  natural  water-course 
passing  through  appellant's  farm  was  dug  out  and  deepened 
into  a  large  ditch  by  appellant,  and  by  contributions  from 
said  Richmond,  Dunnon,  Helgeland  and  the  Commissioners 
of  Highways,  being  the  ditch  described  in  said  bill,  and 
made  by  contributions  as  set  up  in  said  bill;  that  tiles  were 
put  into  the  lands  of  appellees,  and  they  emptied  in  said 
ditch,  but  that  said  tiles  brought  no  more  water  into  said 
ditch  than  would  come  there  without  such  tiles,  and  that 
appellant  was  in  no  wise  injured  by  reason  of  the  placing  of 
said  tiles  there,  in  the  lands  of  appellees,  and  connecting 
them  so  as  to  discharge  the  water  therefrom  into  said  ditch. 
Upon  the  evidence  disclosing  these  facts,  the  court  below, 
after  the  hearing,  dismissed  appellant's  bilLand  taxed  him 
with  the  costs. 

Appellant  appeals  to  this  court  and  insists  that  under 
the  statute  of  June  4,  1889,  in  force  July  1,  1889,  Hurd's 
Statutes  of  Illinois,  1895,  p.  656,  appellee  Richmond 
would  have  no  right  to  connect  the  tiles  of  said  Dobbins 
and  Johnson  with  his,  and  then  cause  the  waters  there- 
from to  flow  through  this  ditch  in  his  land,  without  the 
consent  of  all  those  who  contributed  to  the  construction 
of  the  ditch.  But  we  do  not  so  understand  the  law  to  be. 
We  are  satisfied  from  the  facts    proven  on  the  hearing 
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of  this  proceeding,  that  the  lands  of  appellees  were  the 
dominant  lands,  aud  that  of  appellant  was  the  servient 
land,  and  on  that  account  appellees  had  a  clear  rigl^t 
to  drain  the  waters  that  fell  upon  their  lands  and  natu- 
rally flowed  upon*  the  lands  of  appellant,  through  tiles  laid 
into  their  land  opening  into  a  ditch  upon  appellant's  land, 
which  ditch  was  opened  along  the  natural  water-course 
through  appellant's  land ;  especially  as  the  evidence  shows 
that  appellant's  land  was  not  injured  by  having  the  water 
brought  to  said  ditch  by  tiles,  instead  of  open  ditches  as 
before  the  tiles  were  laid.  See  Peck  et  al.  v.  Herrington, 
109  111.  611 ;  Wilson  v.  Bondurant  et  al.,  142  111.  645;  Lam- 
bert et  aL  v.  Alcorn,  144  111.  813. 

Therefore  we  think  the  court  below  committed  no  error 
in  dismissing  appellant's  bill  herein,  and  we  affirm  its  decree. 


Joseph  0.  Snydacker  et  a),  v.  Melbourne  E.  Blatch- 

ley  et  al. 

1.  Wabbhouses— Certain  Receipts  Held  to  be  Warefumse  Receipts 
and  on  Agreement  Held  to  be  a  Mortgage. — The  court  revinwB  the  evi- 
dence in  this  case  and  holds  that  certain  of  the  appellees  were  holders 
of  warehouse  receipts  signed  by  insolvent,  and  that  the  written  instru- 
ment constituting  the  contract  between  insolvent  and  appellants  was 
not  a  warehouse  receipt  but  a  sale  by  way  of  mortgage. 

Petitions,  in  assignment  proceedings.  Appeal  from  the  County 
Court  of  Greene  County;  the  Hon.  J.  C.  Bowman,  Judge,  presiding. 
Heard  in  this  Qourt  at  the  May  term,  1807.  Affirmed.  Opinion  filed 
December  2, 1897. 

Statement  of  the  Case. 

On  July  30, 1896,  Melbourne  E.  Blatchley  filed  in  the 
County  Court  of  Greene  County  a  deed  of  assignment  to 
appellee  Frank  E.  Stubblefield,  for  the  benefit  of  his  cred- 
itors, and  as  a  part  of  the  property  conveyed  by  this  deed  of 
assignment  there  were  3,461  bushels  of  wheat  at  White  Hall 
in  said  county.    Said  assignee  gave  bond  as  such  assignee 
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and  took  possession  of  said  wheat.  On  August  3, 1S96,  said 
assignee,  on  his  petition,  procured  an  order  of  the  County 
Court  aforesaid,  for  him  to  sell  said  wheat,  the  proceeds  to 
be  retained  by  him  subject  to  the  further  order  of  the  court ; 
and  he  did  sell  the  same  through  a  St.  Louis  commission 
house  for  the  following  prices : 

No.  2  wheat,  506  bu.  10  lbs.  at  59c.  per  bu $298.64 

Less  expenses 27.81 

Net  amount  for  No.  2  wheat $270.83 

No.  3  wheat,  1,848  bu.  10  lbs.  at  54c $998.01 

Less  expenses 100.58 

Net  amount  for  No.  3  wheat $897.43 

No.  4  wheat,  1,106  bu.  40  lbs.  at  52c $564.40 

Less  expenses 60.53 

Net  amount  for  No.  4  wheat $503.87 

Total  amount  of  wheat 3461  bu. 

Net  amount  realized $1,672.10 

On  August  1,  1896,  appellants  filed  in  said  County  Court 
their  petition,  as  follows : 

Petition  of  Snydacker,  Fyflfe  &  Co.,  filed  August  1, 1896. 
represents  that  petitioners  Joseph  G.  Snydacker,  John  L. 
Fyflfe  and  William  J.  Fyflfe,  are  partners  doing  business 
under  the  firm  name  of  Snydacker,  Fyffe  &  Co.,  in  Chicago; 
that  on  October  12, 1895,  Melbourne  E.  Blatchley,  being  in- 
debted to  petitioners  in  the  sum  of  about  $3,000  for  advances 
made  by  petitioners  on  6,000  bushels  of  wheat,  executed 
and  delivered  to  petitioners  an  instrument  in  writing  con- 
veying and  delivering  to  them  6,000  bushels  of  wheat  stored 
in  his  elevator,  in  the  city  of  White  Hall,  Greene  county, 
Illinois,  which  said  elevator  was  then  and  there  a  public 
warehouse  of  clas^  '*  B,"  and  by  said  instrument  agreed  to 
procure  said  6,000  bushels  of  wheat  to  be  shipped  to  peti- 
tioners, or  their  order,  as  they  might  direct,  which  said 
conve5^ance  and  delivery  of  said  wheat  was  so  made  by  said 
Blatchley,  to  petitioners,  as  security  for  the  indebtedness 
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aforesaid ;  it  being  provided  in  said  instrument  that  peti- 
tioners might  sell  said  wheat  in  Chicago,  or  elsewhere,  and 
from  the  proceeds  thereof,  after  first  paying  freight,  inspec- 
tion, insurance  and  all  other  expenses  incurred  on  account 
of  said  wheat,  should  pay  the  indebtedness  aforesaid,  being 
the  advance  made  on  said  wheat,  and  all  other  sums  owing 
to  petitioners  by  said  Blatchley,  so  far  as  the  balance  of  said 
proceeds  would  go;  it  being  expressly  provided  in  said  in- 
strument that  petitioners  might  at  all  times  deal  with  the 
said  wheat  in  all  respects  as  their  own,  as  would  appear  by 
reference  to  said  instrument  filed  with  said  petition  and 
made  a  part  thereof ;  that  no  part  of  said  indebtedness  has 
been  paid,  and  that  it  now  amounts  to  about  $3,000  after 
allowing  all  credits  and  set-offs;  that  on  July  31,  1896, 
petitioners  demanded  of  said  Blatchley  that  he  procure  the 
6,000  bushels  of  wheat,  so  stored  in  said  elevator,  to  be 
shipped  and  consigned  to  petitioners,  in  accordance  with 
the  terms  of  said  instrument,  but  that  Blatchley  refused  to 
comply  with  said  demand;  that  on  July  30,  1S96,  said 
Blatchley  made  an  assignment  of  all  his  property  to  Stub- 
blefield  for  the  benefit  of  his  creditors ;  that  by  force  of  said 
assignment  said  assignee,  Stubblefield,  took  immediate  pos- 
s3Ssion  of  the  elevator  mentioned  in  said  written  instru- 
ment, and  of  all  the  wheat  therein,  including  wheat  belong- 
ing to  petitioners  by  virtue  of  said  instrument,  and  continued 
in  possession,  and  refused  to  deliver  said  wheat  to  the  peti- 
tioners. 

Petitioners  pray  that  Stubblefield,  as  such  assignee,  may 
be  required  to  procure  and  deliver  to  petitioners  the  said 
wheat  so  stored  in  said  elevator,  to  the  amount  of  6,000 
bushels,  if  so  much  there  be,  to  be  shipped  and  consigned  to 
petitioners  according  to  the  terms  of  said  written  instru- 
ment, and  for  further  relief. 

Prayer  for  summons  against  Stubblefield,  assignee. 

"  Exhibit  A,"  attached  to  the  foregoing  petition  and  being 
the  written  instrument  therein  mentioned : 


522  Appellate  Courts  of  iLLiNOia 

Vol.  72.]  Snydacker  v.  Blatchley. 

*^  Exhibit  A. 

OBAIN  BEOEIPT. 

6,000  bushels.  Octtobee  12,  1895. 

I  have  this  day  conveyed  and  delivered  unto  the  possession 
of  Snydacker,  Fyffe  &  Co.,  of  Chicago,  Illinois,  six  thousand 
bushels  of  wheat  stored  in  good  covered  cribs,  num- 
bered   ,  elevator ,  and  located  on  lots  numbered , 

belonging  to  M.  £.  Blatchley  and  situated  in  the  town  of 
White  Hall,  county  of  Greene,  State  of  Illinois,  each  of  said 
cribs  being  marked  with  the  name .  The  above-men- 
tioned wheat  is  free  from  all  claims  and  incumbrances  except 
those  due  Snydacker,  Fyffe  &  Co.,  and  this  conveyance  is 
made  by  way  of  mortgage  to  secure  the  said  Snydacker,  Fyffe 
&  Co.  for  their  advances  and  interest  on  the  same  at  seven 
per  cent,  per  annum  until  paid,  and  commission  of  not  less 
than  one-half  cent  per  bushel,  and  insurance  at  least  to  the 

amount  of  their  advances, .    I  agree  upon  the  request 

of  said  Snydacker,  Fyffe  &  Co.  to  procure  the  said  wheat  to 
be  shelled  and  shipped,  consigned  to  them  to  their  order,  as 
may  be  directed  by  them,  at  my  cost  and  expense,  and  I 
guarantee  the  quality  to  hold  out  as  stated. 

Said  Snydacker,  Fyffe  &  Co.  may  sell  said  wheat  in  Chi- 
cago or  elsewhere,  and  from  the  proceeds  of  such  sales  pay 
first  the  freight,  inspection,  insurance  and  interest  on  their 
advances,  and  their  commission  for  selling  the  said  wheat 

and  all  expenses  incurred  on  account  of  said ,  and  their 

advances  on  said  wheat  and  all  sums  owin^  them  by  me,  so 
far  as  the  balance  of  proceeds  will  go,  and  account  to  me  for 
balance  of  proceeds,  if  any.  If  the  net  proceeds  of  the  sale 
of  said  wheat  do  not  amount  to  a  sufficient  sum  to  pay  Sny- 
dacker, Fyffe  &  Co.  the  charges,  advances,  interest  and  com- 
mission as  aforesaid,  I  agree  to  pay  such  deficiency  to  them 
on  demand. 

The  said  Snydacker,  Fyffe  &  Co.  may  at  any  and  all  times 
deal  with  said  wheat,  and  any  and  every  part  thereof,  in  all 
respects  as  their  own,  accounting  to  me  only  for  the  net 
proceeds. 

This  receipt,  if  assigned  by  endorsement  in  blank  or  other- 
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wise  on  the  back  thereof,  will  at  once  vest  the  holder  with 
full  title  and  ownership  in  the  property  mentioned,  with  all 
power  herein  contained,  the  same  as  if  issued  to  the  con- 
signee or  subsequent  holder,  subject  only  to  a  return  of 
whatever  the  net  proceeds  may  exceed  the  holder's  claim. 

M.  £.  Blatchlby. 

No. ." 

Intervening  petitions  of  E.  V.  Baldwin,  Loyal  P.  Griswold 
and  Seth  N.  Griswold,  filed  in  said  County  Court  on  Sep- 
tember 7,  1896,  represented  that  the  intervening  petitioner, 
E.  V.  Baldwin,  in  the  months  of  July  and  August,  1894, 
deposited  with  the  insolvent,  Blatchley,  482  bushels  and  40 
pounds  of  Ko.  2  wheat,  and  in  the  month  of  July,  1896, 142 
bushels  and  10  pounds  of  No.  2  wheat — the  wheat  to  be  kept 
in  store  by  said  Blatchley.  Said  intervening  petitioner  to 
pay  a  storage  to  said  Blatchley  of  half  a  cent  per  bushel  per 
month,  commencing  thirty  days  after  the  same  was  depos. 
ited.  That  said  intervening  petitioner,  Loyal  P.  Griswold, 
in  September,  1894,  deposited  for  storage  with  said  insolvent, 
Blatchley,  419  bushels  and  25  pounds  of  No.  2  wheat,  and  in 
July,  1895,  deposited  for  storage  with  said  Blatchley  493 
bushels  and  35  pounds  No.  2  wheat,  and  in  the  month  of 
November,  1895,  deposited  with  said  Blatchley  for  storage 
426  bushels  and  33  pounds  of  No.  2  wheat,  and  was  to  pay 
said  Blatchley  half  a  cent  per  bushel  per  month  after  the 
expiration  of  thirty  days  from  the  time  of  deposit.  That 
said  intervening  petitioner,  Seth  N.  Griswold,  in  July,  1895, 
deposited  for  storage  with  said  insolvent,  Blatchley,  354 
bushels  of  No.  2  wheat,  and  was  to  pay  said  Blatchley,  as 
storage,  half  a  cent  per  bushel  per  month  after  thirty  days 
from  the  time  of  storage;  and  that  at  the  time  of  the  assign- 
ment of  said  Blatchley,  he  had  in  his  possession  in  his  eleva- 
tor 2,318  bushels  and  23  pounds,  being  the  total  amount  of 
said  deposits  which  said  Blatchley  kept  for  said  depositors, 
and  in  lieu  of  the  wheat  so  deposited  by  them;  that  the 
wheat  deposited  by  intervening  petitioners  was  not  sold  to 
Blatchley,  but  stored  in  his  elevator  as  their  wheat  and  at 
their  risk  of  fire  and  subject  to  the  orders  of  said  depositors; 
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that  the  said  Blatchley  delivered  the  possession  of  said 
wheat  to  said  Stabblefield,  his  assignee,  and  that  said  depos- 
itors have  made  demand  upon  Stabblefield  to  deliver  them 
their  respective  amounts  of  said  wheat,  which  Stubblefield 
refused  to  do,  and  depositors  offered  to  pay  storage  on  said 
wheat  and  delivered  to  assignee  the  receipts  therefor. 

Intervening  petitioners  deny  that  said  Snydacker,  Fyffe 
&  Co.  have  any  right  to  said  wheat. 

Prayer  for  relief  makes  Stubblefield,  assignee,  and  Sny- 
dacker, Fyffe  &  Co.  defendants,  and  prays  that  the  assignee 
be  required  to  deliver  to  intervening  petitioners,  respect- 
ively, the  several  amounts  of  wheat  claimed  by  them,  or,  in 
case  said  Stubblefield  has  not  said  wheat  in  his  possession, 
he  may  be  directed  to  pay  to  the  intervening  petitioners, 
respectively,  the  several  amounts  of  money  he  may  have 
received  for  said  amounts  of  wheat,  less  the  storage  thereon, 
and  further  relief. 

Intervening  petition  of  said  Samuel  P.  McCracken,  filed 
October  3, 1896,  represents  that  said  intervening  petitioner, 
on  July  18,  1895,  deposited  with  the  said  insolvent, 
Blatchley,  1,055  bushels  of  No.  3  wheat  to  be  kept  in  store 
by  Blatchley  as  petitioner's  wheat,  and  that  Blatchley  after- 
ward advanced  to  petitioner  $100  on  said  wheat;  that  at  the 
time  of  Blatchley's  assignment,  Blatchley  had  in  his  posses- 
sion in  his  elevator  more  than  1,055  bushels  of  the  wheat 
which  Blatchley  kept  for  petitioner,  and  in  lieu  of  the  wheat 
so  deposited  by  petitioner,  and  not  sold  to  Blatchley,  but 
stored  in  his  elevator  as  the  wheat,  and  at  his  risk  of  fire 
and  subject  to  the  order  of  petitioner;  that  petitioner  made 
demand  upon  the  assignee,  Stubblefield,  todeliver  said  wheat, 
offering  to  pay  the  said  sum  of  $100,  with  interest  and  stor- 
age, and  to  deliver  the  receipt  therefor;  that  said  Stubble- 
field refused  to  deliver  the  wheat  to  petitioner.  Petition 
denies  that  Snydacker,  Fyffe  &  Co.  have  any  right  to  said 
wheat. 

Prayer  for  relief  makes  Stubblefield,  assignee,  and  Sny- 
dacker, Fyffe  &  Co.  defendants,  and  prays  that  the  assignee 
may  be  directed,  upon  the  payment  of  storage  and  delivery 
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of  receipt,  to  deliver  to  petitioner  said  amount  of  wheat 
upon  petitioner  paying  assignee  the  said  sum  of  $100  with 
interest,  or,  in  case  assignee  may  not  have  the  wheat  in  his 
possession,  that  he  pay  the  petitioner  the  amount  which  he 
may  have  received  for  said  wheat  so  stored  for  petitioner, 
less  said  sum  of  $100  and  storage,  and  for  further  relief. 

Answer  of  Frank  B.  Stubblefield,  assignee,  to  the  petition 
of  Snydacker,  Fyflfe  &  Co.,  filed  September  7, 1896,  denies 
any  indebtedness  from  insolvent  to  petitioners  or  that 
insolvent  conveyed  to  petitioners  6,000  bushels  of  wheat  for 
security  or  otherwise;  that  at  the  date  of  the  assignment, 
the  wheat  claimed  to  have  been  conveyed  to  petitioners  was 
not  in  existence;  that  insolvent  was  not  a  keeper  of  a  pub- 
lic warehouse;  that  assignee  at  the  time  of  assignment  took 
possession  of  the  property  of  the  insolvent;  that  as  such 
assignee,  he  never  has  had  in  his  possession  the  wheat  men- 
tioned in  the  petition;  that  the  instrument  in  writing 
mentioned  in  the  original  petition  created  no  lien  on  the 
wheat  described  therein  if  it  ever  existed,  and  denies  that 
petitioners  are  entitled  to  the  relief  sought. 

Answer  of  intervening  petitioners,  E.  V.  Baldwin,  Loyal 
P.  Griswold,  Seth  N.  Griswold  and  Samuel  P.  McCracken, ' 
respectively,  to  original  petition  of  Snydacker,  Fyflfe  &  Co., 
filed  October  3,  1896,  denies  that  the  wheat  in  the  posses- 
sion of  the  insolvent  at  time  of  the  assignment  had  been 
sold  to  Snydacker,  Fyflfe  &  Co.,  or  that  Snydacker,  Fyflfe  cfe 
Co.  had  bought  the  same,  or  had  any  lien  thereon,  or  any 
interest  therein;  that  said  wheat  was  kept  in  store  for  the 
use  of  the  intervening  petitioners,  and  in  lieu  of  wheat  they, 
prior  to  the  assignment,  had  deposited  with  the  insolvent  to 
be  kept  in  store  for  them,  and  deny  that  Snydacker,  Fyflfe 
&  Co.  are  entitled  to  the  relief  prayed. 

Answer  of  Snydacker,  Fyflfe  &  Co.,  to  the  intervening 
petitions  of  E.  Y.  Baldwin,  Seth  N.  Griswold  and  Loyal  P. 
Griswold,  filed  November  23,  1896,  denies  that  said  inter- 
venors  deposited  with  Blatchley  the  several  amounts  of 
wheat  in  their  intervening  petition  specified  to  be  kept  in 
store  by  Blatchley  for  them;  denies  that  said  Blatchley,  at 
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the  time  of  the  assignment,  had  any  quantity  of  wheat 
which  he  kept  for  the  intervening  petitioners,  in  lieu  of  the 
wheat  specified  in  the  intervening  petition;  that  the  said 
wheat  so  alleged  to  have  been  deposited  by  said  petitioners, 
Baldwin  et  al.,  with  said  Melbourne  E.  Blatchley,  was  not 
deposited  but  sold  by  said  petitioners  to  said  Blatchley,  and 
denies  that  intervening  petitioners  are  entitled  to  the  relief 
sought. 

Answer  of  Snydacker,  Fyflfe&Co.  to  intervening  petition 
of  Samuel  P.  McCracken,  filed  November  23,  1896,  denies 
that  said  McCracken  on  July  18, 1895,  or  at  any  other  time 
deposited  with  Blatchley  1,055  bushels  of  wheat,  or  any 
other  quantity,  to  be  kept  in  store  by  Blatchley  as  the  wheat 
of  said  McCracken;  denies  that  Blatchley  at  the  time  of  his 
assignment  had  any  quantity  of  wheat  kept  for  petitioner. 
McCracken  in  lieu  of  the  wheat  alleged  to  have  been 
deposited  by  the  said  McCracken;  that  said  wheat  so  alleged 
to  have  been  deposited  by  the  said  petitioner  McCracken, 
with  the  said  Melbourne  £.  Blatchley,  was  not  deposited, 
but  sold  by  said  petitioner  to  the  said  Blatchley,  and  denies 
that  said  intervening  petitioner  is  entitled  to  the  relief  by 
'  him  sought. 

Answer  of  assignee  to  intervening  petition  of  E.  V.  Bald- 
win, Loyal  P.  Griswold  and  Seth  N.  Griswold,  filed  Novem- 
ber 23,  1896,  denies  that  said  Baldwin  deposited  with 
Blatchley  the  wheat  as  set  forth  in  intervening  petition,  or 
that  such  alleg^  wheat  was  kept  in  store  by  Blatchley  for 
said  Baldwin,  or  that  Baldwin  was  to  pay  any  storage  on 
any  of  said  wheat;  also  denies  that  Loyal  P.  Griswold 
made  any  deposit  of  wheat  for  storage  with  the  said  Blatch- 
ley as  set  forth,  or  that  said  Griswold  was  to  pay  storage 
at  any  time  for  any  of  his  alleged  wheat;  denies  that  inter- 
vening petitioner  Seth  N.  Griswold  made  any  deposit  of 
wheat  for  storage  with  Blatchley  as  alleged,  or  that  he  was 
to  pay  any  storage  for  any  such  alleged  wheat;  denies  that 
at  the  time  of  the  assignment  Blatchley  had  in  store  any  of 
the  wheat  claimed  to  have  been  deposited  by  the  said  inter- 
vening petitioners,  or  that  he  kept  any'  wheat  in  lieu  of  the 
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alleged  wheat  claimed  to  have  been  so  deposited;  denies 
that  the  assignee  took  possession,  or  had  had  at  any  time 
any  of  the  alleged  wheat,  or  any  of  the  proceeds  thereof. 

Answer  of  assignee  to  intervening  petition  of  Samuel  P. 
McCracken,  filed  November  23,  1896,  denies  that  said 
McCracken  on  Jaly  18, 1895,  or  at  any  other  time  deposited 
with  said  Blatchley  1,055  bushels  of  wheat  to  be  kept  in  store 
by  said  Blatchley  for  the  said  McCracken;  denies  that* Blatch- 
ley at  the  ^ate  of  said  assignment  had  in  his  possession  any 
wheat  whatever  kept  for  said  McCracken  in  lien  of  the 
alleged  wheat  claimed  to  have  been  deposited  by  McCracken; 
denies  that  said  McCracken  at  any  time  had  any  wheat 
whatever  in  storage  with  said  Blatchley;  denies  that  Blatch- 
ley at  the  date  of  his  assignment  delivered  to  assignee  any 
wheat  whatsoever  belonging  to  the  said  McCracken. 

General  replication  of  Snydacker,  Fyffe  &  Co.  to  the 
several  answers  of  E.  V.  Baldwin,  Seth  N.  Griswold,  Loyal 
P.  Griswold,  Samuel  P.  McCracken  and  Frank  R.  Stubble- 
field,  assignee,  filed  November  23,  1896. 

Replication  of  E.  V.  Baldwin,  Loyal  P.  Griswold,  Seth  N. 
Griswold  and  Samuel  P.  McCracken  to  answers  of  Sny- 
dacker, Fyffe '&  Co.,  and  Frank  R.  Stubblefield,  assignee, 
filed  November  23, 1896. 

After  hearing  evidence  of  parties  the  County  Court  made 
the  following  final  decree,  entered  December  31,  1896 : 

*'  The  court  finds  that  the  claim  of  the  original  petition- 
ers, Snydacker,  Fyffe  &  Co.,  to  the  proceeds  of  the  wheat 
in  question  is  based  upon  an  instrument  given  by  way  of 
mortgage  to  secure  them  in  the  payment  of  the  sum  of 
$3,000,  loaned  by  them  to  assignor  Blatchley.  That  the 
wheat  that  came  into  the  possession  of  the  assignee,  and  bjr 
order  of  the  court  was  sold  by  him,  was  not,  nor  was  any 
part  of  it,  the  wheat  covered  by  such  mortgage  instrument, 
nor  was  any  part  of  such  wheat  purchased  with  the  money, 
or  any  part  of  it,  advanced  or  loaned  to  the  assignor  by 
Snydacker,  Fyffe  &  Co. 

As  to  the  claim  of  the  intervening  petitioners,  L.  P. 
Griswold,  S.  N.  Griswold,  E.  Y.  Baldwin  and  Samuel  P. 
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McCracken,  the  court  finds  that  the  assignor  was  keeping  a 
public  warehouse  within  the  meaning  of  the  constitution 
and  statute,  that  the  intervening  petitioners  deposited  with 
the  assignor  for  storage  the  wheat  represented  by  the  instru- 
ments held  by  them  and  introduced  in  evidence,  and  that 
such  instruments  are  warehouse  receipts. 

And  the  court  further  finds  that  the  wheat  deposited  by 
S.  N.  Griswold,  L.  P.  Griswold  and  E.  V.  Baldwin  was  of 
grade  two,  and  by  S.  P.  McCrackpn,  grade  three. 

The  court,  therefore,  holds  that  the  original  petitioners, 
Snydacker,  Fyflfe  &  Co.,  with  reference  to  the  fund  arising 
from  the  sale  of  the  wheat  by  assignor,  stand  in  the  sam& 
relation  as  general  creditors. 

The  court  holds  that  the  intervening  petitioners  should 
be  reimbursed  as  far  as  possible  out  of  the  proceeds  of  the 
wheat  of  like  kind  and  grade  as  that  deposited  by  them, 
after  deducting  expenses,  commission,  etc.,  and  for  that  pur- 
pose should  prorate,  and  that  the  assignee  should  retain 
from  each  of  the  intervening  petitioners  the  amount  of 
storage  due  from  each  of  them;  that  is  to  say,  E.  V. 
Baldwin,  S.  N.  Griswold,  and  L.  P.  Griswold  should  each 
pay  his  proportionate  share  of  the  amount  of  storage  due 
on  506  bushels,  and  S.  P.  McCracken  the  amount  due  from 
him  on  1,055  bushels,  and  the  assignee  should  retain  from 
the  said  McCracken  the  sum  of  $100,  the  amount  advanced 
to  him  by  assignor  prior  to  the  assignment. 

It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  original  petition  of  Snydacker,  Fyffe  &  Co.  be  dis- 
missed, and  that  they  pay  the  costs  occasioned  thereby. 

It  is  further  ordered  and  adjudged  that  the  assignee, 
after  deducting  seven  per  cent  of  the  gross  receipts  of  all 
the  wheat  in  question  for  commissions,  expenses,  etc.,  and 
after  making  all  the  other  reductions  as  directed  above,  pay 
to  each  of  the  intervening  petitioners  the  following  sums  of 
money,  to  wit : 

To  S.  N.  Griswold $  83  51 

To  L.  P.  Griswold 1 11  56 

To  E.  V.  Baldwin 52  08 
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(To  which  finding  and  orders  as  to  the  question  of  storage 
and  amount  of  wheat  belonging  to  these  last  named  parties 
and  amounts  ordered  to  be  paid  to  them,  the  said  S.  N. 
Griswold,  L.  P.  Griswold  and  E.  V.  Baldwin  except.) 

And  to  8.  P.  McC'racken $310  77, 

and  that  the  assignee  pay  the  costs  occasioned  by  the  inter- 
vening petitioners  as  far  as  the  assets  charge  him. 

To  all  of  which  findings,  judgments  and  decree  of  the 
court,  the  petitioners  Snydacker,  Fyffe  &  Co.,  and  the 
assignee,  Frank  R.  Stubblefield,  severally  except  and  jointly 
and  severally  pray  an  appeal  to  the  Appellate  Court  for  the 
Third  District  of  this  State,  which  appeal  is  by  the  court 
hereby  granted  upon  said  petitioners  or  said  assignee,  or 
either  of  them,  entering  into  bond  in  the  sum  of  two  hun. 
dred  dollars,  with  security  to  be  approved  by  the  court, 
within  forty  days  from  this  date,  the  certificate  of  evidence 
to  be  signed  and  sealed  within  sixty  days  by  consent. 

John  C.  Bowman,  Judge." 

In  this  court  only  appellants  have  assigned  on  the  record 
any  error,  although  appellee  Stubblefield,  assignee,  fil6d  a 
brief. 

Colin  C.  H.  FrFFE,  attorney  for  appellants, 

Mark  Metkrstein,  attorney  for  appellee  Frank  R.  Stub- 
blefield, assignee. 

Thomas  Henshaw,  attorney  for  appellees  8.  N.  Griswold, 
L.  P.  Griswold,  E.  V.  Baldwin  and  S.  P.  McCrackon. 

Mb.  Justice  Bubboughs  delivered  the  opinion  of  the 
Court. 

Upon  examination  of  the  record  in  this  case  we  are  sat- 
isfied that  appellees  E.  V.  Baldwin,  Loyal  P.  Griswold,  S.  N. 
Griswold  and  S.  P.  McCracken  established  on  the  trial  in 
the  court  below  the  material  facts  alleged  in  their  petition, 
and  therefore  were  the  holders  of  warehouse  receipts  for  the 
grades  of  wheat  they  delivered  to  insolvent,  Blatchloy,  to  be 

▼okLXXn  M 
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stored  in  his  public  warehouse  of  grade  ^^  B  "  at  White  Hall, 
Illinois,  at  a  storage  charge  of  half  a  cent  per  bushel  per 
month  for  the  term  stated,  except  the  first  month,  said 
wheat,  or  the  like  grade  of  wheat,  to  be  by  said  Blatchlej 
delivered  to  them  on  demand,  as  contended  for  by  them  in 
the  pleadings  filed  in  the  trial  court,  and  were  therefore 
entitled  to  a  lien  on  the  wheat  in  question  in  this  case.  We 
are  also  satisfied  that  appellants'  written  instrument  set  out 
in  his  petition  to  the  County  Court,  constituting  the  contract 
between  them  and  insolvent,  Blatchley,  was  not  a  "  ware- 
house receipt,"  as  contended  by  them,  but  a  sale  by  way  of 
mortgage,  by  insolvent,  Blatchley,  to  them,  of  6,000  bushels 
of  wheat,  at  the  date  of  said  writing,  then  in  his  elevator 
at  White  Hall,  and  that  from  the  evidence  it  appears  that 
said  Blatchley,  long  before  said  assignment,  had  delivered 
to  appellants  the  wheat  described  in  said  writing,  but  that 
said  Blatchley  still  owes  appellees  the  indebtedness  con- 
tended for  by  them,  but  they  have  no  lien  on  the  wheat  in 
question. 

W'e  are  of  the  opinion  that  the  final  order  and  decree 
rendered  herein  by  the  County  Court  of  Greene  County  is 
in  accordance  with  the  law  and  the  evidence  in  this  case, 
therefore  we  affirm  it. 

Decree  affirmed. 


L.  HL.  Fairbanks  v.  Owensboro  Wagon  Company. 

1 .  CONTBAGTB — Intention  of  the  Parties  Should  Control,  — Courts  look 
to  the  substance  rather  than  the  form  of  contracts  and  seek  for  the  real 
intention  of  the  parties,  as  gathered  from  all  its  facts;  and  this,  when 
ascertained,  is  the  essence  of  the  contract,  and  to  this  legal  effect  is 
given. 

2.  HAXR—Inaccurcuiy  in  the  Use  of  Words. — ^This  court  thinks  that 
the  sense  in  which  the  parties  to  this  suit  understood  the  word  * 'notes," 
used  in  a  letter  from  appellant  to. appellee,  is  plain,  and  that  appeUant 
should  not  be  permitted  to  escape  liability  in  tl^is  action  because  no  note 
for  the  debt  referred  to  was  actually  given. 

3.  GUARANTT— -A  Contract  of.  Construed,— Thia  court  thinks  a  fair 
constructicm  of  the  contract  of  sale  and  guaranty  sued  on  in  this  case. 
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as  it  appears  from  the  evidence,  is  that  appellant  undertook  personally 
to  see  to  the  prompt  payment  of  the  amount  due  appellee  for  the  articles 
sold. 

Assampsit,  on  a  guaranty.  Appeal  from  the  Circuit  Court  of  Piatt 
County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  December 
2,  18»7. 

C.  F.  Mansfield,  8.  R.  Eeed  and  A,  C.  Edie,  attorneys 
for  appellant. 

M.  R.  Davidson,  attorney  for  appellee. 

Mb.  Justice  Burroughs  deliysred  the  opinion  of  the 
Court. 

This  is  a  suit  in  assumpsit,  brought  by  appellee  against 
appellant,  in  the  Circuit  Court  of  Piatt  County,  to  recover 
the  sum  of  $1,032.25  for  a  bill  of  wagons,  sold  by  appellee 
to  one  E.  E.  Garver,  upon  a  written  guaranty  by  appellant 
that  said  Garver  would  pay  appellee  for  the  said  wagons. 

The  contract  between  appellant  and  appellee  is  contained 
in  the  written  order  and  letters  hereinafter  copied  in  this 
opinion. 

On  July  12, 1895,  a  representative  of  appellee  called  on 
said  Garver  at  his  place  of  business  in  Mansfield,  111.,  and 
took  from  him  an  order  as  follows  : 

"Mansfield,  III.,  July  12,  1895. 
Owensboro  Wagon  Co.,  Owensboro,  Ky. : 

Please  ship  at  once,  or  as  soon  thereafter  as  possible,  to 
E.  E.  Garver,  via  cheapest  route,  terms  four  months  note, 
or  five  off  thirty  days  (here  follows  description  of  wag- 
ons), which  I  agree  to  pay  for,  four  months  note,  or  five 
discount  for  cash  in  thirty  days  from  invoice,  in  accordance 
with  the  following :  No  agreements  with  agents  will  be 
recognized  unless  so  stated  in  order.  The  title  of  all  goods 
shipped  on  this  order  shall  be  and  remain  in  Owensboro 
Wagon  Co.  until  they  receive  the  money  therefor.  Taken 
subject  to  approval  of  Wagon  Co. 

(Signed)        E.  E.  Garver, 

J.  L.  Adams,  Salesman.  Mansfield,  111." 
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On  the  same  day  this  order  was  taken,  the  representative 
of  appellee,  who  took  the  same,  went  into  the  banking  house 
of  the  Farmers  and  Merchants  Bank,  at  Mansfield,  111.,  and 
had  a  talk  with  appellant,  its  cashier,  touching  the  finan- 
cial standing  of  said  Garver;  and  thereupon  appellant  wrote 
across  said  order  the  following,  to  wit :  "  We  would  say 
this  account  is  good  and  will  be  promptly  met  when  due." 
(Signed)        ^^  Farmers  &  Merchants  Bank, 

L.  M.  Fairbanks,  Cashier." 

The  order  was  then  sent  to  appellee  at  Owensboro,  Ken- 
tucky, and  it  wrote  appellant  the  following  letter,  to  wit : 

OwKNSBORO,  Kentucky,  7-18-95. 
Mr.  L.  M.  Fairbanks,  Cashier,  Farmers  &  Merchants  Bank, 
Mansfield,  111. 

Dear  Sir:  We  are  in  receipt  of  an  order  for  twenty-five 
wagons  from  Mr.  E.  E.  Garver,  and  we  note  the  fact  that 
you  state  in  writing,  across  the  face  of  the  order,  that 
"  This  account  will  be  good,  and  same  will  be  promptly  met 
at  maturity."  We  find,  upon  investigation,  that  Mr .  Garver 
has  no  credit  rating  in  Dunn  or  Bradstreet,  so  we  beg  to 
ask  whether  or  not  we  are  to  understand  that  you  will  be 
responsible  for  the  amount  of  this  sale.  We  understand  that 
Mr.  Garver  is  a  fine  young  man,  though  we  simply  do  in 
this  case  as  you  would  likely  do  by  us,  and  hope  to  have 
your  early  reply,  stating  that  you  will  see  that  this  claim  is 
paid  promptly  at  maturity.  We  are  anxious  to  sell  Mr. 
Garver,  and  our  representative  has  made  him  such  prices 
that  will  place  him  on  a  competitive  basis  with  any  other 
dealer  in  your  section  of  the  country,  and  the  low  prices 
were  made  with  the  view  of  getting  our  work  properly 
introduced  there.    We  remain, 

Owensboro  Wagon  Co." 

To  which  letter  appellant  replied  on  July  19th  as  follows : 

^* Mansfield,  III.,  7-19-95. 
Owensboro  Wagon  Co. 

Gentlemen:  Tours  of  the  18th  to  hand.  We  have  known 
Mr.  Garver  for  a  long  time,  also  his  people,  and  they  are 
honorable  and  honest  people.    We  have  no  hesitancy  in 
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saying  to  you  we  will  see  to  the  prompt  payment  of  his 
notes  to  you.  Yours  truly, 

L.  M.  Fairbanks,  Oashier." 

Upon  the  receipt  of  this  letter  from  appellant,  appellee 
shipped  Garver  the  wagons,  on  his  said  order.  Garver  not 
paying  appellee  for  the  wagons,  it  brought  this  suit  against 
appellant  on  March  11<  1896,  which  resulted  in  a  judgment 
in  the  court  below  in  favor  of  appellee  and  against  appel- 
lant for  $988  and  costs.  And  appellant  brings  the  case  here 
by  appeal. 

In  his  brief  in  this  court,  appellant  contends,  ^r*^,  that  he 
ought  not  to  be  held  personally  liable  in  this  case,  because 
he  says  the  contract  of  guaranty  does  not  by  its  terms  pur- 
port to  bind  him  personally.  But  we  think  a  fair  construc- 
tion of  the  contract  of  sale  and  guaranty,  as  it  appears  in 
said  written  order,  the  endorsement  thereon,  and  the  cor- 
respondence between  appellant  and  appellee,  and  all  the 
evidence  contained  in  this  record,  is  that  appellant  under- 
took personally  to  see  to  the  prompt  payment  by  Garver 
for  the  wagons  he  bought  of  appellee,  under  said  order. 
See  Williams  et  al.  v.  Miami  Powder  Co.,  36  111.  App.  107; 
Stobie  et  al.  v.  Dills,  62  111.  432;  Hypes  v.  Griffin,  Adm'r, 
etc.,  89  111.  134;  Sperry  v.  Fanning  et  al,  80  111.  371. 

Appellant  contends,  aeoondly^  that  the  evidence  does  not 
show  his  liability  under  this  contract  c>f  guaranty,  because 
the  undertaking  is  "  To  secure  the  prompt  payment  of  his 
(Garver's)  notes,"  and  inasmuch  as  Garver  never  gave 
appellee  any  notes,  hence  he  is  not  liable  in  this  action. 

To  so  hold,  we  think  would  be  too  narrow  a  construction 
of  this  contract,  because  when  the  order,  and  letters  of 
appellee  and  appellant  are  fully  read,  it  is  clearly  manifest 
that  before  appellee  approved  Garver's  order  for  the  wagons 
and  shipped  the  same  to  him,  it  wanted  to  know  of  appel- 
lant if  he  would  become  responsible  for  the  amount  of  the 
sale  of  wagons  to  appellee  (if  it  should  fill  Garver's  order 
for  the  wagons).  And  appellant's  reply  to  this  request  was, 
"  We  have  no  hesitancy  in  saying  to  you  we  will  see  to  the 
prompt  payment  of  his  (Garver's)  notes  to  you."    And  inas- 
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much  as  by  the  terms  of  the  order  signed  by  Garver  and 
known  to  the  appellant  before  he  wrote  his  letter  to  appel- 
lee, Garver  was  to  give  his  note  to  appellee  due  in  four 
months  or  pay  cash  in  thirty  days  with  five  per  cent  discount, 
we  think  the  term  ''  notes,"  us^d  in  appellant's  letter  to 
appellee,  is  easily  understood,  and  when  understood,  ought 
not  to  permit  appellant  to  escape  liability  in  this  action. 
See  Kinsley  v.  Charnley,  33  111.  App.  553. 

'^Courts  look  at  the  substance  rather  than  the  form  of 
contracts,  and  seek  for  the  real  intention  of  the  parties,  as 
gathered  from  all  its  facts;  and  this,  when  ascertained,  is 
the  essence  of  the  contract,  and  to  this,  legal  effect  is  given." 
Smith  et  al.  v.  Riddell,  87  111.  169. 

Finding  no  reversible  error  in  the  proceedings  in  the  court 
below,  and  fully  concurring  with  that  court  in  its  construc- 
tion of  the  contract  of  guaranty  sued  on,  we  affirm  its 
judgment  in  this  case.    Judgment  affirmed. 


Frederick  H.  HiU  v,  James  E.  Hatfield. 

1.  CONTRACTS— Jn  Writing,  Can  Not  be  Varied  by  Parol  Evidence. — 
AU  verbal  agreements  made  before  or  at  the  time  of  the  execution  of  a 
written  contract  concerning  the  subject-matter  thereof,  are  conclu- 
sively merged  into  the  written  instrument,  and  it  can  not  be  added  to 
or  changed  by  parol  evidence. 

Assampsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  McLean  County;  the  Hon.  Thos.  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Reversed  and  req^anded.  Opin- 
ion aied  December  2,  1897. 

N.  W.  Bbandioan  and  Lillabd  &  Williams,  attorneys 
for  appellant. 

If  the  written  contract  between  appellant  and  appellee 
was  not  the  true  contract  they  intended,  then  the  remedy 
was  not  to  sue  at  law  for  the  breach  of  an  agreement 
dehors  the  written  contract,  but  by  bill  in  equity  to  reform 
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the  written  oontract  to  the  trae  intent  of  the  parties. 
Hunter  v.  Bilyea,  30  III.  228;  MoCornaok  v.  Sage,  87  III. 
484;  Sapp  v.  Phelps,  92  111.  588. 

All  antecedent,  and  all  contemporaneous  verbal  agree- 
ments, and  all  conversations  and  declarations  made  before, 
at  the  time  of,  and  immediately  after  the  execution  of  the 
written  contract,  are  merged  into  the  written  instrument. 
Smith  V.  Price,  38  111.  29;  Mosher  v.  Rogers,  117  111. 
446;  Coey  v.  Lehman,  79  111.  173;  Packard  v.  Van  Schoick, 
58  111.  79;  Purinton  v.  Northern  Illinois  R.  R.  Co.,  46  111. 
297;  Abrams  v.  Pomeroy,  13  IlL  133;  Pickrel  v.  Rose,  87 
III.  263;  Clark  v.  Crandall,  3  Barb.  612;  Frost  v.  Everett, 
5  Cowan,  497;  Wadhams  v.  Swan,  109  111.  60. 

Jacob  P.  Lindley,  attorney  for  appellee. 

Evidence  is  admissible  to  show  that  a  part  only  of  a  writ- 
ten contract  was  reduced  to  writing  and  parol  evidence  may 
be  introduced  to  supply  the  rest  of  the  agreement.  Peter- 
son V.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  80  Iowa,  92;  Covel  v. 
Benjamin  et  al.,  35  111.  App.  297;  Nissen  v.  Oenesee  Gold 
Min.  Co.,  104  N.  C.  309;  Cumming  v.  Barber,  99  N.  C.  332; 
Terry  v.  Danville,  M.  &  S.  W.  R.  R.  Co.,  91  N.  C.  236; 
Sherrill  v.  Hagan,  92  N.  C.  345. 

Evidence  to  show  a  verbal  collateral  promise  is  admissible 
to  show  an  additional  consideration  for  the  execution  of  a 
written  contract.  Rice  on  Evidence,  Vol.  1,  288;  Wood 
V.  Moriarty,  15  R.  I.  518;  Kickland  v.  Menasha  Wooden 
Ware  Co.,  68  Wis.  34;  Ludeke  v.  Sutherland,  87  111.  481. 

A  collateral  agreement  made  prior  to  or  contempora- 
neous with  a  written  agreement,  but  not  inconsistent  with 
or  affecting  the  terms  may  be  given  in  evidence.  Erskine 
V.  Adeane,  8  L.  R.  Ch.  App.  756;  Morgan  v.  Griffith,  6  L.  R. 
Exch.  69. 

Parol  evidence  is  admissible  to  establish  a  contempo- 
raneous oral  agreement  which  induced  the  execution  of  a 
written  contract  though  it  may  vary,  change  or  reform 
the  instrument.  Ferguson  v.  Rafferty,  6  L.  R.  A.  33,  128 
Pa.  St.  337;  Rice  on  Evidence,  Vol.  1, 318;  Nissen  v.  Genesee 
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Gold  Min.  Co.,  104  N.  C.  309;  Wanner  v.  Landis,  137  Pa. 
61;  Hal  pin  V.  Stone,  78  Wis.  183;  Peterson  v.  Chicago  B. 
I.  &  P.  E.  R.  Co.,  80  Iowa,  93. 

Wliile  it  is  a  general  rule  that  written  contracts  which 
are  complete  and  which  contain  the  whole  contract  can  not 
be  varied  by  parol,  this  rule  is  not  universal  except  in 
respect  to  contracts  relating  to  personal  property.  But 
contracts  in  respect  to  the  sale  and  conveyance  of  land 
form  an  exception  to  this  general  rule.  Rice  on  Evidence, 
Vol.  1,  283,  Sec.  174;  Green  v.  Batson,  71  Wis.  54;  Hahn 
V.  Doolittle,  18  Wis.  206;  Chapin  v.  Dobson,  78  K  Y.  74; 
Ludeke  v.  Sutherland,  87  111.  481. 

An  oral  agreement  of  warranty  of  the  quality  or  quantity 
of  land  sold  is  collateral  to  the  Contract  of  sale.  And  where 
an  oral  contract  of  sale  was  made  which  contained  such  a 
warranty  and  the  agreement  was  reduced  to  writing  not 
including  the  warranty,  parol  evidence  of  the  warranty  was 
admitted.  Rice  on  Evidence,  Vol.  1,  264;  Chapin  v.  Dob- 
son,  78  N.  Y.  74;  Ludeke  v.  Sutherland,  87  111.  481. 

The  rule  that  parol  evidence  is  not  admissible  does  not 
apply  where  the  contract  was  verbal  and  entire  and  only  a 
imrt  was  reduced  to  writing,  nor  does  it  apply  to  collateral 
undertakings.  Greenleaf  on  Evidence,  Vol.  1,  Sec.  284a; 
Rice  on  Evidence,  Vol.  1,  264;  Potter  v.  Hopkins,  25  Wend. 
417;  Batterraan  v.  Pierce,  3  Hill,  171;  Filkins  v.  Whyland, 
24  N.  Y.  344^  Chambers  v.  Livermore,  15  Mich.  381. 

Mb.  Justice  Bubboughs  delivebed  the  opinion  of  the 

COUET. 

Appellant  and  appellee,  at  the  date  thereof,  entered  into 
a  contract  in  writing  as  follows : 

"  This  agreement  made  and  entered  into  this  26th  day  of 
August,  1895,  by  and  between  Fi'ed.  H.  Hill  of  the  one  i>art, 
and  J.  E.  Hatfield  of  the  other  part,  witneaaeth: 

That  the  said  Fred.  H.  Hill  agrees  to  sell  to  said  J.  E. 
Hatfield  the  west  half  (i)  of  section  thirty-five  (35),  town 
twenty-four  (24)  north,  range  six  (6)  east  of  the  3d  P.  M., 
McLean  county,  Illinois,  for  the  sum  of  twenty-two  thou- 
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sand  six  hundred  and  eighty  ($22,680)  dollars.  As  a  part  of 
the  purchase  price,  the  said  Hatfield  is  to  assume  a  mort- 
gage thereon  for  the  sum  of  eleven  thousand  and  two  hun- 
dr^  ($11,200)  dollars,  the  interest  on  the  same  to  be  paid  by 
the  said  Hill  up  to  March  1,  1896;  and  by  this  agreement 
the  said  Hatfield  agrees  to  sell  to  sa'.d  Hill  193.29  acres  of 
land  in  section  four  (4),  town  twenty-one  (21)  N.,  R.  2  E.,  3d 
P.  M.,  being  the  same  land  deeded  by  John  C.  Short  to  the 
said  Hatfield,  for  the  sum  of  fourteen  thousand  five  hundred 
($14,500)  dollars.  The  said  Hill  is  to  assume  as  part  of  the 
purchase  price,  a  mortgage  of  four  thousand  and  five  hun- 
dred ($4,500)  dollars  on  said  land  with  interest  from  March 
1,  1896.  The  balance  of  purchase  money  due  to  said  Hill, 
$1,480,  is  to  be  paid  by  said  Hatfield  to  said  Hill  December 
1,  1896,  the  said  Hatfield  giving  to  said  Hill  his  note  for  the 
same  with  interest  at  six  per  cent  after  March  1,  1896;  the 
said  note  to  be  with  approved  security;  the  said  Hill  is  to 
execute  to  said  Hatfield  a  good  and  sufficient  warranty 
deed  for  the  land  herein  provided  to  be  deeded  to  Hatfield, 
and  furnish  abstract,  showing  good  title  to  the  same.  The 
said  Hatfield  is  to  give  to  said  Hill  a  quit-claim  deed  for  the 
north  half  of  the  southwest  quarter  (J)  of  section  four  (4), 
and  twenty  (20)  acres  off  the  south  side  of  the  northwest 
quarter  (i)  of  section  four  (4),  and  a  warranty  deed  for  the 
remainder  of  the  Short  farm,  and  furnish  abstract  showing 
good  title  to  such  remainder.  Deeds  are  to  be  executed  by 
both  parties  September  21,  1895,  and  left  in  the  hands  of 
Rowell,  Neville  &  Lindley,  to  be  held  in  escrow,  and  deliv- 
ered to  the  parties  respectively,  on  the  1st  of  March,  1896, 
upon  the  presentation  of  evidence  showing  the  interest  paid 
on  the  mortgages  respectively  mentioned  in  this  agreement. 

£ach  party  is  to  retain  possession  of  the  lands  herein  sold 
until  March  1,  1896,  and  have  the  rents  and  profits  thereof, 
and  each  to  pay  taxes  on  his  lands  for  the  present  year;  that 
is  to  say,  taxes  due  for  1895-6  and  payable  in  the  spring  of 
1896. 

Each  party  agrees  to  forfeit  the  sum  of  one  thousand 
dollars  as  agreed  and  liquidated  damages,  payable  to  the 
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other,  in  case  of  a  failare  on  his  part  to  comply  with  the 
terms  of  this  contract. 
Signed  in  duplicate  the  day  and  year  above  written. 

(Signed)        Fred.  H.  Hill, 

J.  E.  Hatfield.'' 

After  the  making  and  delivery  of  said  contract  the  parties 
thereto,  in  compliance  with  the  terms  thereof,  executed  and 
delivered  the  deeds,  paid  the  interest  and  took  possession 
of  the  premises  in  said  contract,  as  therein  provided,  giving 
the  note  also  in  said  contract  provided.  After  this  was  done 
appellee  brought  this  suit  against  appellant  in  assumpsit, 
and  on  the  trial  thereof  contended  that  appellant,  prior  to 
the  execution  and  delivery  of  said  contract,  had  represented' 
the  west  half  of  section  35  aforesaid  contained  830  acres; 
when  in  fact,  upon  a  survey  thereof,  after  the  execution  of 
said  contract  and  delivery  of  the  deeds  and  taking  posses- 
sion of  the  said  lands  by  appellee  and  appellant,  respectively, 
it  was  found  by  actual  survey  that  it  contained  only  323.43 
acres,  making  it  short  just  6.57  acres;  claiming  also  that 
appellant,  at  the  time  he  made  said  representation,  promised 
appellee  to  pay  him  back  the  value  of  this  shortage,  if  any. 
Appellant's  contention  in  the  court  below  and  in  this  court 
is,  that  he  never  represented  his  land  he  traded  to  appellee 
contained  330  acres,  and  that  appellee  and  appellant  having 
made  the  written  contract  aforesaid,  which  is  complete,  full 
and  unambiguous,  the  same  can  not  be  varied,  changed  or 
added  to  by  any  antecedent  or  contemporaneous  verbal 
agreement,  but  that  all  conversations  and  declarations  made 
before,  or  at  the  time  of  the  execution  of  the  written  con- 
tract, are  merged  into  it. 

On  the  trial  the  court  below  admitted,  over  the  objections 
of  appellant,  evidence  tending  to  show  that  appellant,  before 
and  at  the  time  of  the  execution  of  said  contract,  had  repre- 
sented to  appellee  that  said  half-section  of  land  contained 
330  acres,  and  promised,  in  case  of  a  resurvey  thereof  by 
appellee,  if  it  was  found  to  be  short  of  that  number  of  acres, 
appellant  would  refund  the  value  of  said  shortage  to  appellee; 
and  instructed  the  jury,  at  the  request  of  the  appellee,  in 
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case  they  believed  from  the  evidence  that  appellant  had  so 
represented  and  promised,  and  that  there  was  such  shortage, 
then  they  should  find  for  appellee,  etc.;  to  the  giving  of  these 
instructions  appellant  objected  and  excepted.  This,  we 
think,  was  error,  because  this  eviiience  and  these  instruc- 
tions permitted  appellee  to  vary  and  add  to  the  written 
contract  of  sale,  by  parol  evidence  of  what  was  said  by  the 
parties  before  and  at  the  time  of  making  said  written  con- 
tract, which,  in  our  opinion,  ought  not,  under  the  law,  to 
have  been  done  by  the  court  below. 

The  jury,  upon  considering  this  erroneous  evidence,  thus 
admitted,  and  following  the  erroneous  instructions  given  by 
the  court,  found  a  verdict  for  appellee  for  $444.18;  upon 
which,  after  overruling  appellant's  motion  for  a  new  trial, 
the  court  gave  judgment  for  appellee. 

In  his  brief  appellee  insists  that  this  judgment  ought  to 
be  sustained,  on  the  doctrine  laid  down  in  the  case  of  Ludeke 
V.  Sutherland,  87  111.  481.  But  we  think  the  facts  in  this 
case  do  not  bring  it  within  the  rule  as  laid  down  in  that 
case;  in  that  case  the  parties  had  verbally  agreed  to  a  sale 
of  a  tract  of  land,  thought  to  contain  140  acres,  at  the  price 
of  $27  per  acre;  but  they  further  agreed  verbally,  at  the 
time  the  sale  was  agreed  upon,  ^^  that  after  the  deed  was 
made  and  the  consideration  paid  (the  same  being  computed 
at  140  acres  at  $*;i7  per  acre),  that  the  parties  were  to  have 
the  land  measured,  and  if  there  was  more  than  140  acres  in 
the  tract  of  land  thus  conveyed,  then  the  excess  should  be 
paid  for  at  the  rate  of  $27  per  acre."  The  deed  was  made 
and  the  consideration  of  $3,780  (being  $27  per  acre  for  140 
acres)  was  paid  in  exact  conformity  with  the  verbal  agree- 
ment of  the  parties.  In  the  deed,  as  made,  the  land  was 
described  as  "containing  140  acres,  more  or  less."  The 
land  being  afterward  measured,  as  provided  for  in  the  verbal 
agreement,  was  found  to  contain  8.74  acres  more  than  140 
acres;  upon  refusal  to  pay  for  this  excess,  suit  was  brought 
therefor  at  $27  per  acre,  and  judgment  obtained;  which  was 
sustained  by  the  Supreme  Court  upon  the  ground  that  the 
making  of  the  deed  was  but  a  part  fulfillment  of  the  parol 
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agreement,  and  that  the  further  agreement  to  pay  for  this 
excess  of  140  acres  might  be  proved  by  parol,  as  the  proof 
thereof  did  not  vary  or  modify  the  terms  and  legal  effect  of 
the  deed  which  had  been  made  in  part  fulfillment  of  the 
original  agreement  of  sale. 

But  how  is  it  with  the  case  at  bar?  Here  the  contract  of 
the  sale  of  the  lands  described  therein  is  in  writing,  and 
contains  all  the  terms  and  provisions  of  siiid  contract.  Yet, 
appellee  insists  that  he  ought  to  be  permitted  to  show  that 
appellant,  during  the  parol  negotiations  precedinp^  the 
written  contract,  had  represented  that  the  said  half  section 
contained  330  acres,  and  by  reason  thereof  appellee  had 
paid  more  for  it  than  he  would  have,  had  he  then  known  it 
only  contained  323.43  acres,  and  that  he  had  secured  ver- 
bally an  agreement  from  appellant  to  refund  the  price  of 
deficit  in  case,  on  measurement,  it  was  short  of  330  acres.  If 
this  was  so  represented  and  agreed  at  the  time  of  the  nego- 
tiations agreed  upon,  why  was  it  not  incorporated  into  the 
written  contract  of  sale,  in  evidence  in  this  case  ?  To  permit 
it  to  be  shown  now  would  undoubtedly  vary  and  add  to  this 
written  contract  of  sale,  which  can  not  be  done,  as.  all  ante- 
cedent contemporaneous  verbal  agreements  made  before,  or 
at  the  time  of  the  execution  of  a  written  contract,  concern- 
ing the  same  subject-matter  thereof,  are  conclusively  merged 
into  the  written  instrument.  Smith  v.  Price,  39  111.  28; 
Mosher  et  al.  v.  Rogers,  117  111.446;  Coey  v.  Lehman  et  al., 
79  111.  173;  Packard  et  al.  v.  Van  Schoick,  58  111.  79;  Pick- 
rel  V.  Rose,  87  111.  263. 

Inasmuch  as  the  court  below  committed  reversible  error 
in  admitting  the  improper  evidence  complained  of  in  this 
case,  and  followed  it  up  by  giving  to  the  jury  erroneous 
instructions,  based  upon  this  erroneous  evidence,  the  judg- 
ment herein  based  thereupon  must  be  reversed,  and  we  do 
reverse  the  same,  and  remand  the  case  to  the  court  below 
for  such  further  proceedings  herein  as  do  not  conflict  with 
the  views  in  this  opinion  expressed.  Reversed  and  re- 
manded. 
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Henley  Wilkinson  t.  John  H.  Adams. 

1.  YESLDlCTS-^ustained  by  the  Evidence, — It  is  the  province  of  the 
jury  and  the  trial  court  to  reconcile  conflicting  evidence,  and  in  this 
case  the  court  can  not  say  that  their  findings  are  against  the  weight  of 
the  evidence. 

2.  Instructions— ITrror  WUhotd  77^/wry.— Where  a  verdict  is  in 
accordance  with  the  clear  weight  of  the  evidence,  minor  inaccuracies 
in  an  instruction  will  not  he  ground  for  a  reversal. 

Assampstt,  for  board,  lodging,  etc.  Appeal  from  the  Circuit  Court  of 
Greene  County;  the  Hon.  Gborob  W.  Herdman,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  AflOrmed.  Opinion  filed  Decem- 
ber 2,  1897. 

Mark  Meyerstein,  attorney  for  appellant. 

H.  O.  TuNisoN  and  Thomas  Hbnshaw,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  deliybred  the  opinion  of  the 
Court. 

This  is  an  action  of  assumpsit  brought  by  appellee  against 
appellant  to  recover  for  boarding  and  lodging  of  one  George 
Collins,  and  livery  hire  furnished  said  Collins  by  appellee, 
all  at  the  procurement  and  direction  of  appellant,  and  at  a 
price  agreed  to  between  appellee  and  appellant  before  the 
same  was  furnished.    Appellant  pleaded  the  general  issue. 

Upon  the  trial  of  this  case  in  the  court  below,  appellee 
swore  to  the  contract  made  between  himself  and  appellant 
under  which  he  furnished  his  salesman,  Collins,  the  board, 
lodg:ing  and  livery  teams  in  question,  used  by  said  Collins 
while  canvassing  for  appellant  to  sell  nursery  stock  for  him 
in  Bond  county,  Illinois,  where  appellee  lives ;  he  was  also 
corroborated  as  to  the  material  facts  in  issue,  on  the  trial, 
by  one  Armstrong,  a  friend  of  appellant,  who  lives  in  Bond 
county,  Illinois,  and  upon  whose  recommendation  appellant 
took  his  salesman,  Collins,  to  appellee's  hotel  in  Greenville, 
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Illinois,  to  board.  Now  against  these  two  witnesses  wo 
have  the  evidence  of  appellant  alone,  denying  that  he  prom- 
ised appellee  to  pay  for  Collins'  board,  lodging  and  livery 
while  canvassing  for  him.  To  reconcile  this  conflict  in  the 
evidence,  is  the  province  of  the  jury  and  trial  court,  and  in 
this  case,  we  can  not  say  their  findings  are  against  the 
weight  of  the  evidence,  but  in  accordance  therewith. 

Appellant  complains  of  the  court  below  giving  to  the  jury 
improper  instructions  at  the  request  of  appellee.  We  have 
examined  the  said  instructions  complained  of,  and  find  none 
of  them  contain  reversible  error ;  it  is  true  that  plaintiflTs 
fourth  instruction  contains  some  inaccuracies,  and  it  ought 
not  to  have  been  given,  but  we  are  satisfied  the  jury  were 
not  misled  by  it,  inasmuch  as  their  verdict  is  in  accordance 
with  the  clear  weight  of  the  evidence. 

Inasmuch,  therefore,  as  the  judgment  of  the  court  below, 
in  our  opinion,  on  the  whole  record  is  right,  we  affirm  it. 
Judgment  affirmed. 


J.  B.  Harris  v.  Wm.  Dozier, 

1.  Con^TRkcrs—Different  Papers  Forming  a  Single  Agreement— It 
matters  not  out  of  how  many  different  papers  an  agreement  is  to  be 
collected,  so  long  as  they  can  be  sufficiently  connected  in  sense  and  are 
reduced  to  writing,  they  constitute  one  and  the  same  contract;  and  in 
this  case,  although  the  party  wall  contract  was  not  made  until  some 
days  after  the  making  of  the  promissory  note  and  the  execution  of  the 
bond  for  a  deed,  they  should  be  construed  together  and  regarded  as  one 
transaction. 

2.  Same— -4.  Contract  Held  to  be  the  Contract  of  a  Bank  and  Not  of 
its  President  ae  an  Individual, — ^The  court  holds,  in  view  of  the  evidence, 
that  at  the  time  of  the  execution  of  the  contract  sued  on  the  person 
with  whom  appellee  contracted  was  acting  for  the  bank  of  which  he  was 
president,  and  not  in  his  individual  capacity,  although  the  contract  was 
signed  by  him  individually,  with  the  word  '*  president  '*  written  after 
his  name. 

8.  Party  Walls— Con^rocte  Relating  to.  Binding  on  Purchasers. 
—An  agreement  between  the  owners  of  adjoining  premises,  whereby 
one  is  to  build  a  party  wall,  one-half  on  the  ground  of  each,  and  the 
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other  IS  to  pay  for  one-half  the  cost  of  its  construction  when  he  uses 
the  same,  will  create  cross-easements  as  to  each  owner,  running  with 
the  land,  which  will  bind  all  persons  succeeding  to  the  estates  to  which 
such  easements  are  appurtenant,  and  a  purchaser  of  the  estate  of  an 
owner  so  contracting  will  be  required  to  pay  one-half  of  the  cost  of  the 
wall,  if  he  avails  himself  of  its  benefits. 

4.  Same— ^  Contract  in  Regard  to,  Applied,-^The  court  holds  that 
the  use  to  which  the  defendant  in  this  case  put  the  party  wall  to  which 
this  controversy  relates  made  him  liable  within  the  terms  of  the  party 
wall  agreement  between  his  grantor  and  the  complainant. 

5,  Gbjlsckry— Relief  Under  a  General  Prayer  where  Allegations  are 
Sufficient  to  Admit  Necessary  Proof, — The  court  holds  that  the  averments 
of  the  bill  filed  in  this  case  are  bro&d  enough  to  justify  the  admission  of 
proof  that  the  party  wall  contract  sued  on  was  intended  as  a  contract 
of  the  bank  owning  the  land  affected,  and  not  of  its  president  individ- 
ually, and  that  the  prayer  for  general  relief  is  sufficient  to  allow  the 
court  to  give  the  relief  that  was  granted  without  a  specific  prayer  for 
reformation  of  the  contract. 

Bill,  to  enforce  a  party  wall  agreement  Appeal  from  the  Circuit 
Court  of  Coles  County;  the  Hon.  Francis  M.  Wright,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  December  2,  1897. 

J.  F.  Hughes,  attorney  for  appellant. 

The  contract  in  evidence  is  the  individual  contract  of  Mr. 
Dunlap,  the  word  "president"  added  to  his  name  being 
mere  description.     Hately  v.  Pike,  162  111.  241. 

There  are  no  apt  words  implying  an  understanding  on 
the  part  of  the  bank.    Powers  v.  Briggs,  79  111.  493. 

If  this  were  a  proceeding  by  Dozier  against  the  bank 
directly  for  the  purpose  of  holding  the  bank  liable  upon  the 
agreement,  it  might  be  admissible  to  show  by  parol  evidence 
that  Dunlap  was  in  fact  acting  for  and  on  behalf  of  the  bank 
in  executing  the  agreement,  and  that  the  bank  was  alone 
interested,  and  that  the  credit  was  given  to  the  bank  by 
complainant,  thus  giving  the  instrument  a  different  legal 
effect  from  what  appears  upon  its  face;  but  this  is  not  com- 
petent or  admissible  against  an  innocent  third  party,  a  sub- 
sequent purchaser  for  value  without  notice.  Hypes  v. 
Griffin,  89  111.  134;  Molony  v.  Rourke,  100  Mass.  190. 

The  construction  of  an  independent  wall  which  touched 
the  party  wall  at  several  points,  but  of  -sufficient  strength 
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to  stand  for  years,  although  there  may  be  incidental  lateral 
support,  was  not  such  a  use  of  the  party  wall  as  was  con- 
templated by  a  contract  providing  where  a  party  should 
make  use  of  the  wall  for  a  new  building,  he  should  pay  half 
of  it.     Kingsland  v.  Tucker,  116  N.  Y.  574. 

J.  W.  &  E.  0.  Craig,  attorneys  for  appellee. 

There  is  no  question  but  that  this  party  wall  contract 
runs  with  the  land.  Roche  v.  Ullman,  104  111.  11;  Gibson 
V.  Holden,  115  111.  199;  Holden  v.  Gibson,  16  111.  App.  411; 
Tomblin  v.  Fish,  18  111.  App.  439;  Behrens  v.  Hoxie,  26  111. 
App.  417. 

The  bill  containing  a  prayer  for  general  relief  the  specific 
praver  for  reformation  of  the  contract  was  unnecessarv. 
Vol.  3,  Ency.  Pleading  &  Practice,  347;  Walker  v.  Con- 
verse, 148  111.  622;  Hopkins  v.  Snedaker,  71  111.  449;  Holden 
V.  Holden,  24  111.  App.  106;  Davidson  v.  Burke,  143  111.  139. 

The  contract  was  properly  reformed  against  a  subsequent 
purchaser  with  notice.  West  v.  Madison  Co.  Agl.  Bd.,  82 
111.  205;  Bent  v.  Coleman,  89  111.  364;  Erickson  v.  Raflferty, 
79  111.  209;  Merrick  v.  Wallace,  19  111.  486. 

Appellant  had  sufficient  notice,  the  contract  being  in  his 
apparent  line  of  title  and  recorded.  Bent  v.  Coleman,  89 
111.  364;  Erickson  v.  Raflferty,  79  III.  209;  Babcock  v.  Lisk, 
57  111.  327;  Parker  v.  Merritt,  105  111.  293;  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Kennedy,  70  111.  350;  Grundies  v.  Reid,  107  111. 
304. 

The  visible  appearance  of  the  property  was  enough  to  put 
appellant  on  inquiry  and  therefore  to  give  him  notice. 
Rock  Island  &  P.  Ry.  Co.  v.  Dimick,  144  111.  628;  Russell 
V.  Hubbard,  69  lU.  335. 

Appellant  made  use  of  the  wall  within  the  meaning  of  the 
contract.  McEwen  v.  Nelson,  40  111.  App.  272;  Greenwald 
V.  Kappes,  31  Ind.  216;  Kingsland  v.  Tucker,  44  Hun 
(N.  T.),  91. 

Mr.  Justice  Glenn  delivered  the  opinion  op  the  ooitbt. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 

Coles  County  rendered  against  James  B.  Harris,  W.  B. 


a 
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Danlap  and  the  First  National  Bank  of  Mattoon,  defendants 
in  the  cOurt  bel&w,  and  in  favor  of  William  Dozier,  com- 
plainant, wherein  the  appellant  is  charged  with  one-half  of 
the  cost  of  the  construction  of  a  party  wall,  constructed  by 
appellee,  under  a  written  contract  with  the  First  National 
Bank  of  Mattoon,  upon  the  dividing  line  between  adjacent 
lots  in  the  city  of  Mattoon. 

From  this  decree  Jamas  B.  Harris,  the  presant  appellant, 
prayed  an  appeal  to  this  court,  W.  B.  Dunlap  and  the  First 
National  Bank  of  Mattoon  not  joining  in  the  appeal. 

The  facts  in  this  case  seem  to  be  as  follows :  The  First 
National  Bank  of  Mattoon  being  the  owner  of  the  west 
twenty  feet  of  lot  4,  in  block  118,  in  the  city  of  Mattoon, 
sold  on  the  28th  of  June,  1890,  these  premises  to  appellee 
for  the  sum  of  $900,  and  in  payment  for  this  lot  appellee 
gave  his  note  payable  on  or  before  five  years  from  dlate. 
The  bank  gave  him  a  bond  for  a  deed,  by  which  the  bank 
bound  itself  to  make  him  a  deed  for  the  premises  upon  the 
payment  of  the  note.  At  the  time  of  the  making  of  this 
sale,  and  the  making  and  the  delivery  of  the  bond  and  prom- 
issory note,  appellee  and  "W.  B.  Dunlap,  representing  him- 
S3lf  to  be  acting  for  the  First  National  Bank,  made  a  verbal 
contract  for  the  building  of  a  party  wall  on  the  line  between 
lots  4  and  5  in  block  118,  to  be  built  of  stone  and  brick,  and 
to  be  built  by  appellee  at  his  expense.  Dunlap  at  this  time 
represented  to  him  that  the  bank  owned  both  the  lots. 
Subsequently  on  the  6th  day  of  August  1890,  this  verbal 
asrreement  was  reduced  to  writinor,  and  is  as  follows: 

"  This  agreement  made  this  6th  day  of  August,  1890, 
between  William  Dozier  of  the  first  part  and  William  B. 
Dunlap,  president  of  the  First  National  Bank  in  said  county 
.and  State,  of  the  second  part,  witnesseth : 

That  William  Dopier  doth  covenant  and  agree  to  and 
with  said  W.  B.  Dunlap  that  he  will  erect  a  brick  wall,  stone 
foundation,  on  the  line  between  lots  4  and  5  in  block  118, 
original  town  of  Mattoon,  one-half  of  the  wall  to  be  on  each 
of  said  lots,  to  be  erected  at  the  expense  solel}'^  of  said  Dozier 
and  to  be  entirely  under  his  control  until  the  party  of  the 
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second  part,  their  heirs  and  grantees,  shall  desire  to  build 
to  the  same  as  hereinafter  provided. 

And  W.  B.  Dunlap  doth  covenant  and  agree  to  and  with 
said  Dozier  that  the  party  of  the  second  part  will  allow  him 
to  build  the  aforesaid  wall  one-half  each  on  lots  4  and  5,  and 
if  the  party  of  the  second  part,  their  heirs,  assigns  or  grant- 
ees, desire  to  build  on  to  the  said  wall  they  are  to  pay  to 
the  said  Dozier,  his  heirs,  assigns  or  grantees,  one-half  of 
the  value  of  said  wall  at  the  time  such  joint  is  desired,  and 
if  the  value  of  such  half  can  not  be  agreed  upon,  each  party 
shall  elect  one  disinterested  person,  and  the  two  so  selected 
shall  select  a  third,  and  their  determination  shall  be  binding, 
such  payment  to  be  made  before  any  use  of  the  wall  is 
made  by  the  second  party,  and  when  so  paid  for  said  one- 
half  wall  shall  be  the  property  of  second  party. 

Witnesseth  our  hands  and  seals  the  day  and  year  aboye 

written. 

William  Dozier,  [Seal.] 

W.  B.  Dunlap,  President.  [Seal.]  " 

This  contract  was  filed  for  record  August  26,  1890. 
Although  this  contract  is  signed  by  W.  B.  Dunlap  as 
"  president,"  and  he  describes  himself  in  the  body  of  the 
instrument  as  "  president  "  of  the  First  National  Bank, 
there  is  no  doubt  from  the  proofs  in  the  case  but  he  was 
acting  for  the  First  National  Bank  of  Mattoon,  and 
appellee  so  understood  the  matter  at  the  time. 

James  B.  Harris,  the  appellant,  purchased  of  the  First 
National  Bank  of  Mattoon,  for  $1,800,  the  east  half  of  lot 
5,  block  118,  original  town  of  Mattoon,  on  the  13th  day  of 
September,  1892,  and  the  bank  made,  executed  and  delivered 
to  him  a  deed  for  the  premises  the  same  day. 

On  the  24th  day  of  March,  1892,  W.  B.  Dunlap  and  wife 
conveyed  to  the  First  National  Bank  of  Mattoon  twenty 
feet  off  of  the  west  side  of  lot  4  and  lot  5,  and  the  east  half 
of  lot  6,  all  in  block  118,  original  town  of  Mattoon. 

On  the  24th  day  of  June,  1895,  the  First  National  Bank 
of  Mattoon  conveyed  to  William  Dozier  twenty  feet  off  of 
the  west  side  of  lot  4  in  block  118,  original  town  of  Mattoon. 
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The  appellant  commenced  the  erection  of  a  building  on 
the  east  half  of  lot  deeded  to  him  by  the  First  National 
fiank,  in  April,  1895,  and  completed  the  same  dnring  that 
summer.  The  rear  and  west  walls  of  this  building  were 
brick.  The  first  story  of  the  front  was  iron,  the  second 
brick.  On  the  east  of  this  building,  and  next  to  the  party 
wall  he  built  what  he  styles  a  ^'  studded "  wall,  made  of 
four  by  fours,  placed  fourteen  inches  apart,  lining  the 
first  story  with  boards,  and  lathing  and  plastering  the 
second  story.  At  places  it  touched  the  party  wall,  at  others 
it  was  cemented  to  the  same  to  keep  the  water  out,  and  at 
one  place  the  brick  were  chipped  oflf  the  party  wall  to  get 
the  timbers  of  the  ^^  studded  wall "  in  place  and  up  to  the 
party  wall.  It  protects  his  wall  from  the  rain,  storm, 
snow,  sleet,  wind,  cold  and  heat. 

At  the  time  appellant  erected  his  building  the  party  wall 
was  worth  $250.  The  bill  filed  set  forth  the  facts  substan. 
tially  as  herein  stated,  and  asked  that  appellant  be  made 
personally  liable  therefor,  and  that  the  value  thereof  be 
declared  a  lien  on  the  east  half  of  lot  5,  block  118,  original 
town  of  Mattoon. 

Appellant  and  the  First  National  fiank  of  Mattoon  an- 
swered, denying  the  allegations  of  the  bill.  W.  B.  Dunlap 
was  defaulted. 

The  court,  among  other  things,  found  that  the  contract 
entered  into  for  the  erection  of  the  party  wall  was  the  con- 
tract of  the  First  National  Bank  of  Mattoon;  that  appel- 
lant as  the  assignee  was  personally  liable  for  the  value 
thereof,  the  sum  of  $250.  The  court  also  found  that  he 
had  erected  a  building  on  the  east  half  of  lot  5  and  had 
joined  to  the  party  wall.  A  personal  decree  was  rendered 
against  him  for  the  payment  of  the  amount  found  due  within 
thirty  days,  and  in  default  of  payment  it  was  ordered  that 
a  sale  be  made,  as  in  cases  of  foreclosure. 

It  is  urged  that  the  court  erred  in  finding  that  the  party 
wall  contract  was  one  between  the  First  National  Bank  of 
Mattoon  and  appellee.  It  seems  the  legal  title  to  the  east 
half  of  lot  5y  block  118,  original  town  of  Mattoon,  was  in 
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W.  B.  Dunlap,  and  the  equitable  title  was  in  the  First 
National  Bank  of  Mattoon.  By  the  evidence  it  stands 
uncontradicted  that  at  the  time  the  bank  sold  the  west  half 
of  lot  4  to  appellant,  the  contract  for  the  party  wall  was 
entered  into  between  appellee  and  Dunlap  acting  for  the 
bank;  that  appellee  would  not  purchase  unless  the  con- 
tract for  the  party  wall  was  made.  Although  the  party 
wall  contract  was  not  made  until  some  days  after  the  mak- 
ing of  the  promissory  note  and  the  execution  of  the  bond 
for  a  deed,  yet  they  should  be  construed  together  and 
regarded  as  one  transaction.  It  matters  not  out  of  how 
many  different  papers  it  is  to  be  collected,  so  long  as  they 
can  be  sufficiently  connected  in  sense,  and  are  reduced  to 
writing,  they  constitute  one  and  the  same  contract.  This 
principle  is  elementary.  Construing  this  party  wall  con- 
tract and  the  bond  for  a  deed  and  the  promissory  note  as 
one  contract  or  transaction,  it  would  seem  evident  that 
Dunlap,  at  the  time  of  the  making  and  delivery  of  the  bond 
for  a  deed,  the  promissory  note,  and  the  party  wall  con- 
tract, was  acting  for  the  bank. 

The  fact  that  he  described  himself  in  the  body  of  the 
party  wall  contract  as  "  William  B.  Dunlap,  president  of 
the  First  National  Bank,"  and  signed  his  name  to  the  same 
as  "  W.B.  Dunlap,  president,"  is  a  circumstance  tending  to 
show  that  he  was  acting  for  the  bank.  This  m  connection 
with  the  fact  that  at  the  time  the  sale  was  made,  and 
during  their  negotiations,  he  told  Dozier  that  these  lots 
belonged  to  the  bank,  make  it  evident  he  intended  and 
thought  he  was  acting  for  the  bank,  and  not  in  his  individ- 
ual capacity  when  he  signed  the  contract.  It  is  averred  in 
the  bill  that  Dunlap,  who  was  president  of  the  bank,  signed 
his  individual  name  to  the  contract  as  president  by  mistake 
and  error,  when  he  should  have  signed  it  by  the  corporate 
name,  the  "First  National  Bank  of  Mattoon." 

The  averments  in  the  bill  are  broad  enough  to  allow  this 
proof,  and  the  prayer  of  the  bill  for  general  relief,  that  appel- 
lee may  have  such  other  and  further  relief  as  to  equity  may 
seem  meet,  is  sufficient  to  allow  the  court  to  grant  the  relief 
that  was  granted. 
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It  is  next  urged  that  the  court  erred  in  finding  appellant 
personally  liable  on  the  party  wall  contract,  and  in  making 
the  amount  found  due  thereon  a  lien  on  the  east  half  of  lot 
5,  because  he  bad  no  notice  of  the  existence  of  such  contract. 

The  question  as  to  whether  the  covenants  and  stipula- 
tions in  a  party  wall  contract,  for  the  construction  of  a 
party  wall  between  the  adjacent  proprietors,  such  as  entered 
into  by  the  parties  in  this  case,  are  such  as  run  with  the 
land,  is  no  longer  an  open  question. 

The  Supreme  Court  say  in  the  case  of  Boche  v.  UUman, 
104  111.  11 :  "  We  think  the  decided  weight  of  authoritv 
establishes  the  position  that  an  agreement  under  the  hands 
and  seals  of  such  parties,  containing  covenants  and  stipula- 
tions like  those  found  in  the  instrument  we  are  considering, 
will,  when  duly  delivered  and  acted  upon,  as  was  done  in 
this  case,  create  cross-easements  in  the  respective  owners 
of  the  adjacent  lots,  with  which  the  covenants  in  the  agree- 
ment will  run  so  as  to  bind  all  persons  succeeding  to  the 
estates  to  which  such  easements  are  appurtenant.  This  being 
so,  it  follows  that  Roche,  in  succeeding  to  the  east  half  of 
the  lot,  whereby  he  acquired  an  easement  in  the  west  half, 
became  bound  for  the  performance  of  the  covenant  to  pay 
one-half  the  costs  of  constructing  the  wall.  We  do  not 
think  it  necessary  to  enter  upon  a  review  of  the  authorities 
upon  the  subject,  but  will  content  ourselves  with  a  refer- 
ence to  the  following  cases,  which  are  believed  to  sustain 
the  conclusion  reached :  Keteltas  v.  Penfold,  4  £.  D.  Smith, 
122;  Savage  v.  Mason,  8  Cifsh.  (Mass.)  504;  Maine  v.  Cum- 
ston,  98  Mass.  317;  Standish  v.  Lawrence,  111  Mass.  Ill; 
Dorsey  v.  St.  Louis,  Alton  &  Terre  Haute  R.  R.  Co.,  58  111. 
68;  Rindge  v.  Baker,  57  N.  Y.  2u9;  note  to  Spencer's  case, 
Smith's  Leading  Cases,  68;  Weyman's  Ex'rs  v.  Ringold,  1 
Bradf.  40;  Giles  v.  Dugro,  1  Duer,  331." 

One-half  of  the  party  wall  rested  on  the  east  half  of  lot 
5,  block  118,  original  town  of  Mattoon.  Appellee  was  in 
the  open,  notorious  and  exclusive  possession  of  the  party  wall 
at  the  time  appellant  purchased  the  east  half  of  lot  5.  The 
party  wall  contract  was  recorded  on  the  public  land  records 
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of  Coles  county  at  the  time  and  for  some  time  before  appel- 
lant's purchase.  These  circumstances  establish  the  fact  tliat 
appellant  had  constructive  notice,  which  is  suflScient  in  this 
case.  In  fact  this  notice  has  the  same  force  and  effect  as 
actual  notice.  These  principles  are  so  well  settled  that  a 
^  citation  of  authorities  would  seem  unnecessary. 

It  is  contended  by  appellant  that  when  he  erected  his 
building  on  the  east  half  of  lot  6,  he  did  not  "  build  to"  or 
"  build  onto  "  said  party  wall,  or  did  not  join  to  it. 

It  is  clear  by  the  terms  of  this  party  wall  contract  that 
the  parties  in  entering  into  it,  contracted  for  the  use  of  a 
party  wall,  that  it  would  be  used  and  joined  to  in  the  usual 
manner  that  such  connection  is  made.  The  appellee  would 
not  enter  into  a  contract  for  the  purchase  from  the  bank  of 
the  west  twenty  feet  of  lot  4  for  the  consideration  of  $900 
unless  the  bank  would  make  the  party  wall  contract.  By 
the  terms  of  the  contract  appellee  built  such  party  wall,  one. 
half  on  his  premises  and  the  other  half  on  the  premises  of 
the  bank.  It  was  built  of  stone  and  brick,  and  it  was  a  good 
and  substantial  wall  for  the  purposes  for  which  it  was  built. 
The  bank  or  its  assignee  was  to  pay  him  what  it  was  worth 
when  they  should  come  to  use  it.  It  was  never  intended  to 
be  used  as  the  appellant  has  attempted  to  use  it,  as  a  protec- 
tion against  the  rain  and  snow  and  wind  and  cold  and  heat, 
and  built  as  close  to  appellant's  building  as  his  ingenuity 
could  build  it  without  being  actually  attached  to  it,  and  by 
lashing  the  two  walls  together  with  cement  to  keep  the  water 
out  of  the  cracks  between  them! 

This  the  proofs  show  is  what  appellant  did.  Under  this 
proof  he  is  liable  under  the  contract,  for  he  has  used  the 
party  wall. 

He  can  not  avoid  liability  by  the  shift  or  device  resorted 
to  as  a  defense  in  this  case. 

The  chief  purpose  of  party  walls  is  to  avoid  expense  and 
save  space. 

The  contract  should  receive  such  construction  as  will  carry 
out  the  intention  of  the  parties. 

Counsel  for  appellant  rely  on  the  case  of  Eingsland  et  al. 
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V.  Lucker  et  al.,  115  N.  Y.  574,  as  sustaining  their  contention. 
That  case  is  distinguishable  from  this.  In  that  case  the 
party  wall  was  found  not  to  be  in  a  proper  or  fit  condition 
to  be  used.  In  this  case  the  preponderance  of  the  evidence 
shows  the  party  wall  built  by  appellee  was  in  a  proper  and 
fit  position  to  be  used. 

Our  holding  in  this  case  is  sustained  by  the  case  of 
Greenwald  v.  Eappes,  81  Ind.  216;  McEwen  v.  Nelson,  40 
111.  App.  272. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 


Chicago^  Peoria  &  8t.  Lonis  R.  B.  Co.  t.  Gbarlotte 

Woolridge^  Adm'x. 

1.  Dama^qes— 7b  Next  of  Kin,  by  a  Death  Caused  by  Negligence.  —In 
order  to  permit  the  next  of  kin  to  recover  more  than  nominal  damages, 
in  a  suit  by  an  administrator  to  recover  for  'the  wrongful  kiUing  of  bis 
intestate,  the  proof  must  show  that  they  were  supported,  in  whole  or  in 
part,  by  the  deceased,  or  that  he  was  bound  by  law  to  support  them  be- 
cause they  were  in  a  state  of  dependence. 

2.  Samb— i>ea</i  Caused  by  Negligence— Evidence  to  be  Considered. — 
In  a  suit  by  an  administrator  to  recover  for  the  wrongful  killing  of  hie 
intestate,  it  is  proper  to  admit  evidence,  to  show  that  a  son  of  the 
deceased,  over  twenty-one  years  of  age,  was  at  the  time  his  father  was 
killed,  BO  crippled  with  rheumatism  in  his  right  hip  that  he  was  unable 
to  work  and  earn  a  living,  and  that  he  was  dependent  on  his  father  for 
his  support. 

8.  Verdicts— TFTwn  They  Should  Stand.— XJn\eBa  a  verdict  is  clearly 
contrary  to  the  evidence,  and  can  be  considered  only  as  the  result  of 
passion,  prejudice  or  a  palpable  misapprehension  of  the  facts,  it  is  not 
the  province  of  a  court  of  appeal  to  interfere.  If  the  record  contains 
evidence  upon  which  the  finding  can  be  fairly  and  reasonably  based,  it 
should  not  be  set  aside  though  there  is  other  ^d  adverse  testimony 
which,  as  it  appears  in  the  record,  seems  to  a  court  of  appeal  to  prepon- 
derate. 

4.  Railroads— jRunninflf  Train  Backxoard  Where  Many  Persons  are 
Passitig.— The  dictates  of  common  prudence  should  admonish  the  em- 
ployes of  a  railroad  company  that  to  run  a  train  backward  at  a  speed  of 
eight  or  ten  miles  an  hour,  at  a  place  where  many  persons  are  passing 
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to  a&d  fro,  and  there  is  much  conf uaion  and  noise,  is  an  exceedingly  haz- 
ardous thing  to  do. 

4.  Same — Failure  to  Look  and  Listen  Not  Negligence  Per  Se. — The 
failure  of  a  person  going  upon  a  railroad  track  to  look  and  listen  for  an 
approaching  train,  is  not  negligence  per  ae;  it  is  for  the  jury,  under 
pi-oper  insttructions  and  considering  all  the  attending  circuoistances,  to 
decide  whether  such  a  failure  is  negli^nce  or  not. 

5.  Same — Presumption  as  to  Movements  of  Persons  On  or  Near  lYacIr, 
— ^Whether  the  presumption  obtains  that  a  man  will  not  go  on  or  will 
get  off  a  railroad  track  in  front  of  an  approaching  train,  depends  upon 
the  circumstances  surrounding  the  parties  at  the  time.  Such  a  presump- 
tion does  not  exist  as  an  abstract  proposition  of  law. 

6.  Instructions — An  Instruction  ojs  to  Damages  in  a  Personal  In-- 
jury  Case  Sustained, — An  instruction  in  a  personal  injury  case,  telling 
the  jury  that  if  the  evidence  shows  that  the  person  injui^  was,  at  the 
time  of  the  accident,  in  the  exercise  of  due  care  for  his  own  safety,  that 
the  defendant  was  guilty  of  the  negligence  charged  in  the  declaration, 
and  that  such  negligence  was  the  cause  of  the  injuries  complained  of, 
'*  then  the  plaintiff  is  entitled  to  recover  in  such  sum  as,  in  your  judg- 
ment, the  evidence  warrants,"  is  not  subject  to  the  objection  that  it 
places  no  limitation  on  the  damages  which  may  be  recovered. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  Robert  B.  Shirlet,  Judge,  pre* 
siding.  Heard  in  this  court  at  the  May  term,  1897.  Afltoned.  Opinion 
filed  December  2,  1897. 

Wilson  &  Warren,  attorneys  for  plaintiff  in  error. 

S.  H.  Cummins,  attorney  for  defendant  in  error;  Conklino 
&  Grout,  of  counsel. 

Mr.  Justice  Glenn  deliykrbd  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  by  the  defendant  in  error, 
as  administratrix,  to  recover  damages  from  plaintiff  in  error 
for  negligently  causing  the  death  of  her  husband,  John  A. 
Woolridge.  Upon  a  trial  of  the  cause  the  issues  were  found 
for  defendant  in  error,  and  her  damages  assessed  at  three 
thousand  dollars.  A  motion  for  new  trial  was  overruled  by 
the  court  and  judgment  rendered  upon  the  verdict. 

The  plaintiff  in  error  operated  a  branch  track  which  runs 
along  and  parallel  with  the  Chicago  &  Alton  branch 
track,  both  going  into  the  Illinois  State  Fair  Grounds,  at 
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the  southeast  corner  thereof,  the  same  only  being  operated 
during  the  time  the  Illinois  State  Fair  is  being  held,  when 
they  only  operate  the  road  for  the  purpose  of  conveying  pas- 
sengers to  and  from  the  fair  grounds.  Since  said  railroad 
companies  have  been  operating  their  tracks  as  aforesaid,  the 
deceased,  John  A.  Woolridge,  who  had  resided  in  the  city 
of  Springfield  for  many  years,  was  employed  by  the  Chicago 
&  Alton  Railroad  Company;  not  as  a  regular  switchman  or 
flagman  for  the  company,  nor  had  he  ever  been  in  the 
employment  of  the  Chicago  &  Alton  Railroad  Company 
except  for  the  one  week  that  the  Illinois  State  Fair  was 
held.  At  this  time  he  had  been  employed  by  the  Chicago 
&  Alton  Railroad  Company  as  a  flagman  for  that  company, 
and  stationed  at  and  near  to  the  place  where  the  said 
Chicago  &  Alton  Railroad  Company  enters  the  fairground. 
He  had  onlv  been  on  dutv  one  day  and  a  half  when  he  was 
struck  by  the  train  of  plaintiff  in  error  and  killed.  The 
plaintiff  in  error  also  had  a  flagman  stationed  at  the  south 
side  of  Sangamon  avenue,  a  distance  of  about  one  hundred 
feet  from  where  the  deceased  was,  and  for  the  purpose  of 
flagging  trains  on  its  road.  These  two  fle^men  were  all 
that  were  there  for  that  purpose. 

The  facts  further  are  that  it  was  Soldiers'  Day,  Tuesday; 
that  it  was  one  of  the  main  entrances  to  the  State  Fair 
Grounds,  both  for  foot  passengers  and  vehicles;  that  there 
were  many  stands,  vendors  of  various  articles,  both  inside 
of  the  Illinois  State  Fair  Grounds  and  the  outside;  that 
trains  were  constantly  passing  and  repassing  in  and  out  of 
said  fair  grounds;  that  just  a  moment  before  the  deceased  was 
struck  he  had  been  on 'the  east  side  of  the  tracks,  had  eaten 
his  dinner,  picked  up  his  flag  and  started  to  his  post  of  duty. 

When  he  arrived  there  he  stopped  about  eighteen  feet 
south  of  the  gate  entrance  of  the  fair  grounds  and  flagged 
for  the  Chicago  &  Alton  train,  which  was  at  that  time  leav- 
ing the  fair  grounds  for  the  city,  and  that  while  he  so  flagged 
for  that  train,  with  his  attention  directed  to  the  safety 
of  travel  from  the  place  where  he  was  stationed  as  flagman, 
he  was  struck  from  behind  on  the  head  by  a  train  of  the 


554  Appellate  Courts  op  Illinois. 

Vol.  72.]  C,  P.  &  St.  L.  R.  R.  Ck).  v.  Woolridge. 

plaintiff  in  error andreceived  injuries  from  which  he  shortly 
thereafter  died.  The  only  experience  the  testimony  in  this 
case  shows  he  had,  was  the  one  and  a  half  days'  previous 
work;  that  he  had  each  year  flagged  for  the  Chicago  & 
Alton  Railroad  Company  for  the  six  days  while  the  fair  was 
in  session. 

The  court  below  allowed  defendant  in  error  to  prove  over 
the  objection  of  plaintiff  in  error,  by  Clarence  Woolridge,who 
was  over  twenty-one  years  of  age,  that  at  the  time  his  father 
was  killed  he  was  so  crippled  with  the  rheumatism  in  his 
right  hip  that  he  was  unable  to  work  and  earn  a  living  and 
was  dependent  upon  his  father  for  his  support.  The  admis- 
sion of  this  proof  it  is  claimed  was  error.  The  gravamen  of 
this  action  as  defined  by  the  statute  is,  in  every  such  action, 
the  jury  may  give  such  damages  as  they  shall  deem  a  fair 
and  just  compensation,  with  reference  to  the  pecuniary  inju- 
ries resulting  from  such  death  to  the  wife  and  next  of  kin 
of  such  deceased  i^erson,  not  exceeding  the  sum  of  $5,000. 

When  the  relation  of  husband  and  wife  or  parent  and 
child  exists  the  law  presumes  pecuniary  loss  from  the  fact 
of  death.  Holton  v.  Daly,  Administrator,  106  111.  131;  City 
of  Chicago  v.  Scholten,  75  111.  468;  Chicago  &  N.  W.  R.  R. 
Co.  V.  Swett,  45  111.  197. 

Where  the  relation  of  parent  and  child  exists,  although 
the  law  presumes  pecuniary  loss  from  the  fact  of  death,  yet 
these  damages  may  be  enhanced  by  evidence  of  the  mental 
and  physical  capacity  of  the  child  to  be  of  service  to  his 
father  in  his  business,  and  his  habits  of  industry  and  sobri- 
ety, where  he  is  old  enough  to  have  established  a  character; 
these  are  elements  to  be  considered  in  assessing  the  pecun- 
iary loss  sustained.     City  of  Chicago  v.  Scholten,  supra. 

In  case  the  relation  of  husband  and  wife  exists  the  same 
rule  obtains  in  estimating  the  pecuniary  loss  sustained  by 
the  wife.  The  husband's  capacity  and  ability  to  earn  money, 
his  habits  of  industry  and  sobriety,  the  amount  of  his  usual 
earnings,  and  that  the  deceased  was  her  husband  in  life,  and 
that  they  had  minor  children  whom  he  was  by  law  bound 
to  support  and  who  usually  shared  his  income,  are  proper 
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matters  of  proof  to  be  considered  in  fixing  the  damages. 
Chicago  &  N.  W.  K.  R.  v.  Moranda,  93  111.  302,  304. 

Where  suit  is  brought  by  the  next  of  kin  who  are  collat- 
eral kindred  of  the  deceased,  and  have  not  been  receiving 
from  him  pecuniary  assistance,  and  are  not  in  a  situation  to 
require  it,  only  nominal  damages  can  be  recovered,  no  dif- 
ference how  close  such  collateral  relationship  may  be.  £ut 
if  on  the  other  hand,  the  next  of  kin  consists  of  collaterals 
whom  the  deceased  in  life  was  not  bound  to  support,  unless  in 
a  state  of  dependence,  and  who  have  received  pecuniary  aid 
from  him  in  whole  or  in  part  for  their  support,  there  is  no 
difference  howremote  the  relationship,  there  has  been  a  pe- 
cuniary loss  for  which  damages  must  be  given.  C.&N.  W. 
R.  R.  Co.  V.  Swett,  supra;  Chicago  &  A.  R.  R.  Co.  v.  Shan- 
non, 43  111.  338;  City  of  Chicago  v.  Scholten,  sujyra;  C.  &  N. 
W.  R.  R.  Co.  V.  Moranda,  supra.  It  therefore  follows,  for 
the  next  of  kin  to  recover  more  than  nominal  damages,  the 
proof  must  show  the  next  of  kin  were  supported  in  whole 
or  ill  part  by  the  deceased,  or  that  he  was  bound  by  law  to 
support^  them  because  they  were  in  a  state  of  dependence. 
This  is  the  character  of  the  evidence  complained  of.  The 
witness  testifies  that  at  the  time  of  his  father's  death,  he 
was  entirely  dependent  on  him  for  his  support;  this  state  of 
his  dependency  was  created  by  his  physical  condition.  With- 
out this  state  of  dependency  his  father  would  not  have  been 
bound  by  law  to  support  him,  as  he  was  over  twenty-one 
years  of  age.  His  father  being  bound  to  support  him, 
any  fact  or  circumstance  which  tended  to  establish  the  exist- 
ence of  this  state  of  dependency  was  material  and  proper. 
Without  this,  only  nominal  damages  could  be  recovered. 
Even  if  this  evidence  were  improper,  the  admission  of  it  is 
not  error  for  which  this  case  should  be  reversed.  It  could 
only  affect  the  amount  of  the  verdict,  and  as  the  amount  is 
not  excessive,  the  verdict  of  the  jury  should  not  be  disturbed 
for  this  reason. 

It  is  claimed  on  the  part  of  plaintiff  in  error  that  the  ver- 
dict of  the  jury  is  contrary  to  the  manifest  weight  of  the 
evidence.    To  maintain  this  contention  we  are  referred  to 
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the  case  of  Chicago  &  N.  W.  R.  R.  Co.  v.  Sweeney,  52  111. 
325,  as  being  in  all  respects  like  the  case  at  bar. 

^^  In  that  case  the  deceased,  with  his  shovel  in  hand,  with 
a  cap  upon  his  head  drawn  closely  down  over  his  ears,  and 
without  looking  to  the  right  or  left  or  behind  him,  stepped 
upon  the  track  of  the  Ft.  Wayne  road,  a  few  feet  north  of 
the  point  where  the  '  Y'  joins  it,  and  while  cars  pushed  by 
an  engine  were  being  backed  over  the  '  Y'  onto  the  track 
of  the  road,  was  run  over  and  killed,  deceased  having  his 
back  to  the  car  when  he  was  killed.'-  In  this  case  the 
deceased  was,  at  the  time  he  met  his  death,  surrounded  by 
a  very  different  set  of  circumstances.  The  place  was  at  the 
intersection  of  two  public  streets,  at  which  place  the  plaint- 
iff in  error  and  the  C.  &  A.  R.  R.  Co.  had  parallel  tracks 
running  over  such  intersection  into  the  Illinois  State  Fair 
Grounds.  The  deceased  was  the  flagman  for  the  C.  &  A. 
road.  The  C.  &  A.  train  was  coming  out  of  the  fair 
grounds;  plaintiff  in  error's  train  was  backing  in,  with  an 
engine  with  two  or  three  passenger  cars  attached,  at  a  speed 
of  from  eight  to  ten  miles  an  hour.  The  place  where 
deceased  was  struck  was  some  fifteen  or  eighteen  feet  from 
the  gate  or  entrance  to  the  fair  grounds,  where  the  cars  or 
persons  on  foot  and  in  vehicles  passed  in  and  out.  At  this 
time  there  were  a  number  of  persons  passing  in  and  out  In 
close  proximity  to  this  place  there  were  two  saloons,  vend- 
ors of  various  kinds  of  merchandise,  and  fakirs,  who  con- 
tributed to  make  considerable  noise.  Just  the  instant  before 
the  deceased  was  struck  he  was  flagging  back  a  man  who 
was  about  to  cross  the  C.  &  A.  track  on  which  a  train  was 
coming  out  of  the  fair  grounds.  As  this  train  passed,  he, 
being  between  the  tracks,  stepped  back  a  step  or  two 
toward  the  track  of  the  plaintiff  in  error,  and  the  train  of 
plaintiff  in  error  struck  him  and  killed  him,  without  his 
knowing  it  was  approaching. 

While  flagging  the  man  back  who  was  approaching  the 
C.  &  A.  track,  there  were  several  calls  ''  Look  out  I "  These, 
no  doubt,  the  deceased  did  not  hear,  or  if  he  did  hear  them, 
supposed  they  were  addressed  to  the  man  he  was  flagging. 
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That  this  case  is  not  like  the  Sweeney  case,  snpra^  is  quite 
apparent  to  ns.  The  dictates  of  common  prudence  should 
have  admonished  the  employes  of  plaintiff  in  error  that  to 
run  a  train  backward,  when  so  many  persons  were  passing 
to  and  fro,  and  where  there  was  so  much  confusion  and 
noise,  and  also  when  meeting  a  train  on  the  C.  &  A.  road, 
at  a  speed  of  from  eight  to  ten  miles  an  hour,  was  an  exceed- 
ingly hazardous  thing  to  do.  The  train  should  have  been 
slowed  up  and  been  under  the  complete  control  of  the  em- 
ployes of  plaintiff  in  error  at  this  place. 

It  is  a  well  settled  rule  in  this  State,  that  unless  the  ver- 
dict of  the  jury  is  clearly  against  the  evidence,  and  can  be 
considered  only  as  the  result  of  passion,  prejudice,  or  a  pal- 
pable misapprehension  of  the  facts,  it  is  not  the  province  of 
the  court  for  that  reason  to  interfere.  If  the  record  contains 
evidence  upon  which  their  finding  can  be  fairly  and  reasona- 
bly based,  we  are  not  at  liberty  to  set  it  aside,  though  there 
is  other  and  adverse  testimonv  which,  as  we  read  it  in  the 
record,  seems  to  us  rather  to  preponderate.  Chicago  &  A. 
R  E.  Co.  V.  Shannon,  Adm'r,  43  111.  338. 

It  is  claimed  that  the  refusal  by  the  court  to  give  the 
thirty-sixth,  thirty-eighth  and  thirty-ninth  instructions  of 
plaintiff  in  error  was  error.  These  instructions  announce 
the  doctrine  that  it  was  the  duty  of  the  deceased  to  look 
and  listen  for  the  approaching  train,  and  if  he  failed  to  do 
this,  or  take  any  means  whatever  to  ascertain  whether  he 
could  safely  enter  upon  the  track,  then  he  could  not  recover. 
The  rule  laid  down  in  these  instructions  amounts  simply  to 
this:  the  failure  to  look  and  listen  for  the  approaching 
train  is  negligence  j?^r  %e.  This  view  is  not  sustained  by  the 
authorities. 

In  the  case  of  Terre  H.  &  I.  R.  R.  Co.  v.  Voelker,  129 
111.  540,  it  is  said :  "  It  is  doubtless  a  rule  of  law  that  a 
person  approaching  a  railway  crossing  is  bound  in  so  doing 
to  exercise  such  care,  caution  and  circumspection  to  foresee 
danger  and  avoid  injury  as  ordinary  prudence  would  require, 
having  in  view  all  the  known  dangers  of  the  situation;  but 
precisely  what  such  requirements  would  be  must  manifestly 
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differ  with  the  ever-varying  circumstances  under  which  such 
approach  may  be  made.  Ordinarily,  of  course,  the  diligent 
use  of  the  senses  of  sight  and  hearing  is  the  most  obvious 
and  practicable  means  of  avoiding  injury  in  such  cases,  but 
occasions  may  and  often  do  arise  where  the  use  of  those  senses 
would  be  unavailing  or  where  their  non-use  may  be  excused. 
The  view  may  be  obstructed  by  intervening  objects  or  by  the 
darkness  of  the  night.  Other  and  louder  noises,  as  is  often 
the  case  in  a  city,  may  confuse  the  sense  of  hearing  and 
render  its  use  impracticable.  The  railway  company,  by  its 
flagman  or  other  agent  or  agency,  may  put  the  person  oflf 
his  guard  and  induce  him  to  cross  the  track  without  resort- 
ing to  the  usual  precautions.  The  duty  may  be  more  or 
less  varied  by  the  age,  degree  of  intelligence  and  mental 
capacity  of  the  party,  and  by  a  variety  of  other  circumstances 
by  which  he  may  be  surrounded.  It  follows  that  no  inva- 
riable rule  can  be  predicated  upon  the  mere  act  of  failing 
to  look  or  listen,  but  a  jury  properly  instructed  as  to  the 
legal  duty  in  respect  to  care  and  caution  of  a  person 
approaching  a  railway  crossing  must  draw  from  such  act,  in 
connection  with  all  the  attending  circumstances,  the  proper 
conclusion  as  to  whether  he  is  guilty  of  negligence  or  not." 
In  this  case  the  learned  juscice  who  wrote  the  opinion  cites, 
among  many  other  authorities  sustaining  the  view  above 
taken,  the  case  of  Plummer  v.  Eastern  R.  E.  Co.,  73  Me. 
591,  in  which  that  court  said  it  is  held  that  the  fact  that  a 
person,  attempting  to  cross  a  railroad,  does  not  at  the 
instant  of  stepping  on  it,  look  to  ascertain  if  a  train  is 
approaching,  is  not  conclusive  of  a  due  want  of  care  on  his 
part. 

In  the  case  at  bar,  the  noise  of  the  outgoing  train  on  the 
C.  &  A.  track,  and  other  and  louder  noises  than  that  of 
plaintiflE  in  error's  train,  and  the  fact  that  the  deceased  had 
his  attention  riveted  on  the  man  who  was  attempting  to 
come  on  the  C.  &  A.  track  and  flagging  him  back  lest  he 
would  suffer  a  serious  injury  or  be  killed,  were  excuses  for 
the  deceased  for  the  non-use  of  his  senses  of  sight  and  hear- 
ing.   These  instructions  were  properly  refused. 
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It  is  contended  it  was  error  for  the  court  to  refuse  instruc- 
tions numbered  twenty-one,  twenty-two,  twenty-seven, 
thirty-seven  and  forty-one  asked  by  plaintiff  in  error.  These 
instructions  all  relate  to  what  presumption  may  be  enter- 
tained by  the  employes  of  plaintiff  in  error  with  reference 
to  a  man  crossinsr  or  going  onto,  or  getting  off  a  railroad 
track  when  a  train  is  approaching.  When  the  presumption 
obtains  that  a  man  will  not  go  on,  or  will  get  off  a  railroad 
track  in  front  of  an  approaching  train,  depends  upon  the  cir- 
cumstances  surrounding  the  parties  at  the  time  of  the  acci- 
dent. It  does  not  exist  as  an  abstract  proposition  of  law. 
These  instructions  do  not  fall  within  the  rule  announced  in 
the  case  of  Chicago,  B.  I.  &  P.  R.  B.  Co.  v.  Austin,  69  111. 
426.  In  this  case  the  attention  of  the  jury  by  the  instruc- 
tion was  called  to  the  circumstances  surrounding  the  parties 
at  the  time.  If  the  instructions  complained  of  had  been 
given  they  could  only  have  confused  and  misled  the  jury. 
They  were  therefore  properly  refused. 

It  is  claimed  that  the  court  below  erred  in  not  giving 
plaintiff  in  error's  nineteenth^  twentieth  and  fortieth  instruc- 
tions. 

These  instructions  are  liable  to  the  same  criticism  as 
plaintiff  in  error's  refused  instructions  numbered  thirty-six, 
thirty-eight  and  thirty-nine,  and  for  the  same  reasons  should 
have  been  refused. 

The  tenth  and  thirteenth  instructions  asked  by  plaintiff 
in  error,  it  is  contended,  should  have  been  given.  What 
there  is  in  these  instructions  as  to  the  place  being  one  of 
extraordinary  danger  where  the  collision  took  place,  and 
the  care  and  caution  that  should  have  been  exercised  by  the 
deceased,  were  fully  covered  by  other  instructions  given  for 
plaintiff  in  error.  In  fact  these  were  the  only  grounds  these 
two  instructions  covered,  and  there  is  no  reason  why  they 
should  have  been  given. 

The  refusal  to  give  plaintiff  in  error's  refused  instruction 
number  twenty-three  is  assigned  for  error ;  substantially 
what  is  covered  by  this  instruction  was  more  clearly  and 
fully  stated  in  an  instruction  given  for  plaintiff  in  error. 
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It  is  contended  the  refusal  of  plaintiff  in  error's  refused 
instruction  number  sixteen  was  error.  This  contention,  we 
think,  is  not  well  taken.  What  there  is  in  this  instruction, 
well  stated,  is  contained  in  plaintiff  in  error's  fourth  given 
instruction,  and  others  given  on  behalf  of  plaintiff  in  error. 

We  have  examined  all  the  refused  instructions  to  which 
our  attention  has  been  called  by  counsel  for  plaintiff  in  error 
in  their  brief,  and  as  there  are  others  contained  in  their 
assignment  of  errors  to  which  no  reference  has  been  made, 
as  to  these,  we  take  it,  the  assignment  of  error  is  waived. 

Counsel  for  plaintiff  in  error  assign  for  error  the  giving 
of  defendant  in  error's  first  instruction,  which  is  as  follows: 

"  1.  If  the  jury  believe  from  the  evidence  in  this  case  that 
at  the  time  the  deceased  was  struck  by  defendant's  train,  he 
was  himself  in  the  exercise  of  due  care  and  caution  for  his 
own  safety,  and  that  the  defendant  was  guilty  of  the  negli- 
gence charged  in  the  declaration,  and  that  such  negligence 
was  the  cause  of  the  death  of  the  deceased,  then  the  plaint- 
iff is  entitled  to  recover  in  such  sum  as  in  your  judgment 
the  evidence  warrants.'^ 

It  is  objected  by  plaintiff  in  error  that  this  instruction 
places  no  limitation  whatever  on  the  damages  which  might 
be  recovered. 

We  do  not  think  this  objection  to  the  instruction  com- 
plained of  is  tenable.  The  recovery  was  limited  by  the 
instruction  to  such  sum  as  in  their  judgment  was  warranted 
by  the  evidence.  The  instruction  was  quite  different  from 
the  one  referred  to  by  counsel  in  the  case  of  City  of  Chicago 
V.  Scholten,  75  111.  468.  In  that  case  the  jury  were  told,  in 
finding  for  plaintiff,  they  should  assess  the  damages  at  such 
sum  as  will,  in  the  judgment  of  the  jury,  compensate  the 
plaintiff  and  those  in  whose  interest  he  sues  for  the  loss  of 
the  deceased. 

In  the  case  at  bar,  the  jury  are  limited  as  to  the  amount 
warranted  by  the  evidence.  Even  if  this  instruction  were 
not  accurately  correct,  the  error  is  clearly  cured  by  defend- 
ant in  error's  second  instruction,  in  which  the  jury  are  told 
they  are  limited  in  assessing  damages  to  such  sum,  if  any- 


TuiED  District— May  Term,  1897.        661 

Vol.  72.]        Streuter  v.  Willow  Creek  Drainage  District. 

thing,  as  the  jury  may  deem  a  fair  and  just  compensation 
with  reference  to  the  pecuniary  injury,  if  any,  resulting 
from  such  death,  to  the  wife  or  next  of  kin  of  such  deceased 
person.  The  amount  of  the  judgment  for  the  defendant 
in  error,  $3,000,  indicates  there  were  no  damages  assessed 
for  affliction  or  solace. 

From  a  careful  examination  of  the  record  in  this  case,  we 
think  the  verdict  of  the  jury  is  not  the  product  of  passion 
or  prejudice,  but  that  the  damages  assessed  are  fair  and 
reasonable.  Therefore  the  judgment  of  the  Circuit  Court 
is  affirmed. 


Henry  Streuter  et  al.  t.  The  Willow  Greek  Drainage 

District. 

1.  Res  Judicata— T^  Doctrine  Applies  Only  to  Cases  Where  the 
Precise  Question  Involved  was  Previously  Decided.-— Before  a  judgment 
or  decree  in  one  suit  can  operate  as  an  estoppel  in  another  suit,  it  must 
appear  upon  the  face  of  the  record,  or  be  shown  by  extrinsic  evidence 
that  the  precise  question  involved  in  the  latter  suit  was  raised  and 
determined  in  the  former. 

2.  Drainaok— ilcWiium  of  Lands  to  Drainage  District^Res  Judi- 
cata,— An  order  of  a  county  court  establishing  a  drainage  district  and 
fixing  its  boundaries  is  a  final  adjudication  as  to  all  the  lands  mentioned 
in  the  petition  on  which  the  order  is  granted,  but  does  not  bar  future 
proceedings  to  add  to  such  district  other  lands  not  included  in  the  origi- 
nal petition. 

8.  BkW&r-Addition  of  Lands  to  Drainage  District^ Ben^ts.-^The 
object  of  the  levee  and  drainage  act  is  to  reclaim  lands  from  overflow, 
whether  it  comes  from  the  natiiral  lay  of  the  land,  or  whether  it  is  pro- 
duced by  back  water,  and  if  the  work  of  a  district  protects  lands  from 
overflow,  then  they  are  directly  beneflted,  and  may  be  annexed  and 
required  to  share  in  the  burden  imposed  as  well  as  in  the  beneflts  gained, 
and  whether  such  lands  were  left  out  of  the  drainage  district  as  origi- 
nally organized,  by  mistake  or  accident,  or  whether  the  benefits  were  not 
or  could  not  be  anticipated  is  immaterial. 

4.  Samb— Addition  of  Land  to  Drainage  District^How  Secwred,-^ 
It  is  not  necessary  that  the  owners  of  lands  sought  to  be  annexed  to  a 
drainage  district  should  take  any  action  themselves,  as  the  law  provides 
that  persons  whose  lands  are  benefited  shall  be  deemed  to  have  volun- 
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tarily  made  application  to  be  included  in  such  district,  and  directs  how 
the  commiMsioners  shall  proceed  to  have  such  lands  included. 

6.  Appeaxs  and  Errors— Jn  Proceedings  Under  the  Drainage  Act.^^ 
An  appeal  from  an  order  of  the  County  Court  annexing  lands  to  a  drain- 
age district  is  properly  taken  to  the  Circuit  Court 

6.  Costs — In  Proceeding  to  Annex  Lands  to  a  Drainage  District, — 
Tlie  taxation  of  costs  in  proceedings  to  annex  lands  to  a  drainage  dis- 
trict is  a  matter  resting  in  the  discretion  of  the  court,  and  this  court  will 
not  interfere  with  the  exercise  of  such  discretion  unless  there  has  been 
a  plain  and  palpable  abuse  of  it.  And  in  tlus  case  tlie  taxation  of  costs 
against  the  district  is  held  not  to  authorize  the  interference  of  this  court. 

7.  Same — Apportionment  of. — On  an  appeal  by  four  persons  from  an 
order  of  a  county  court  annexing  certain  lands  to  a  drainage  district, 
one  of  the  appellants  was  successful,  and  judgment  was  entered  against 
the  district  for  one-fourth  of  the  costs  of  the  appeal.  HelAy  that 
although  the  interest  of  such  party  in  the  suit  may  not  have  been  as 
great  as  that  of  the  other  parties  concerned,  that  as  the  costs  were  made 
jointly  and  as  there  were  no  data  to  determine  what  items  of  costs  were 
made  by  each,  the  court  was  justified  in  entering  judgment  against  the 
district  for  one-fourth  of  the  costs. 

Petition,  asking  to  have  certain  lands  annexed  to  a  drainage  district. 
Appeal  from  the  Circuit  Court  of  Morgan  County;  the   Hon.   Cyrus' 
Epler,  Judge,  presiding.     Heard  in  this  court  at  the  May  term,  1897. 
Affirmed.    Opinion  filed  December  2,  1897. 

Owen  P.  Thompson  and  Charles  A.  Barnes,  attorneys 
for  appellants, 

Morrison  &  Worthinoton,  attorneys  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Morgan  County  adding  certain  lands  of  the  appellants  to 
the  Willow  Creek  Drainage  District. 

The  Willow  Creek  Drainage  District  was  created  by  an 
order  of  the  County  Court  of  Morgan  County  on  the  5th 
day  of  December,  A.  D.  1892,  under  what  is  known  as  the 
"Drainaofe  and  Levee  Act."  The  lands  included  in  such 
district  were  located  in  township  16  north,  ranges  12  and 
13  west  of  the  3d  P.  M.  The  lands  involved  in  this  con- 
troversy were  not  included  in  the  petition  filed  asking  to 
have  this  district  organized,  nor  in  the  order  establishing  the 
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same,  nor  were  the  owners'  names  mentioned.  It  was 
averred  in  the  petition  that  the  necessity  of  such  drain  was 
that  the  lands  adjacent  thereto  and  those  benefited  thereby 
were  substantially  useless  without  it;  that  the  purpose  of  this 
drainage  was  the  widening  and  deepening  of  Willow  Creek, 
and  of  a  lateral  ditch  running  south  from  such  creek,  and  of  a 
lateral  ditch  running  north  from  such  creek,  and.the  deepen- 
ing and  widening  of  such  other  lateral  ditches  as  the  com- 
missioners of  such  proposed  district  might  direct.  This 
district  comprised  about  2,800  acres  of  low  land  between 
what  is  termed  the  Meredosia  Bluffs  and  Meredosia  Bay  (a 
back  water  of  the  Illinois  river  near  the  town  of  Meredosia), 
that  lies  on  both  sides  of  Willow  Creek.  This  district  com- 
prised all  the  lands  that  naturally  drained  toward  and  into 
Willow  Creek. 

The  lands  of  appellants  by  this  proceeding  sought  to  be 
added  to  this  drainage  district  are  the  east  half  of  north 
east  quarter  of  section  eleven,  which  begins  one-half  mile 
north  of  Willow  Creek,  and  the  southwest  quarter  of  the 
southwest  quarter  of  section  one,  which  lies  one  mile  from 
the  creek.  Both  these  tracts  belong  to  appellant  Streuter, 
and  the  southeast  quarter  of  section  two,  which  lies  directly 
west  of  the  last  named  tract,  and  belongs  to  appellant  Ilil- 
ligg,  and  the  northwest  of  the  southwest  of  section  one  is 
directly  northwest  of  the  Streuter  tract,  and  is  owned  by 
the  appellant  Webber.  The  most  distant  of  these  lands  is 
only  about  one  and  one-fourth  miles  from  the  creek  where 
it  touches  the  section  line  between  sections  eleven  and 
fourteen.  As  to  all  the  land  except  a  ridge  on  the  west 
side  of  appellant  Streuter's  east  half  of  northeast  quarter 
of  section  eleven,  there  is  a  gradual  and  unobstructed  fall 
from  Willow  Creek  to  and  over  appellant's  lands.  The  sur- 
face of  the  ground  on  the  bank  of  the  creek  is  about  three 
feet  higher  than  the  natural  elevation  of  the  ground  at  the 
corner  of  sections  one,  two,  eleven  and  twelve,  where  the 
lands  of  appellants  come  together.  The  water  sometimes 
flowed  from  Willow  Creek  to  and  over  the  lands  of  appel- 
lants two  or  more  feet  deep. 
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The  commissioners  of  the  Willow  Creek  Drainage  Dis- 
trict in  February,  1894,  commenced  the  work  of  deepening 
and  widening  Willow  Creek,  and  connecting  the  lateral 
drains,  and  completed  the  same  in  June,  1894. 

They  dredged  out  Willow  Creek  by  the  use  of  a  dretlge 
boat  for  a  distance  of  about  four  and  one-half  miles,  and  a 
depth  of  eight  feet  below  the  surface  of  the  ground,  and  a 
width  of  twenty  feet  at  the  top  and  not  less  than  ten  feet 
at  the  bottom.  The  main  lateral  drains  opened  directly 
into  Willow  Creek,  but  certain  of  the  smaller  side  drains 
had  a  trap  constructed  at  the  point  where  they  entered  the 
main  channel,  and  when  the  creek  was  high  the  trap  would 
close  so  the  water  would  not  run  back  on  the  lands,  and  as 
the  water  in  the  creek  would  run  down  the  trap  would  open 
and  allow  the  water  on  the  inside  to  flow  out.  In  the  con- 
struction of  this  work  the  commissioners  expended  about 
$9,000. 

The  Willow  Creek  Drainage  District  Company,  by  its 
commissioners,  filed  the  petition  in  this  case  in  the  County 
Court  of  Morgan  County  in  January,  1896,  against  the 
appellants  and  one  Henry  Kuhlman  and  others,  under  the 
provisions  of  Chap,  42,  Sec.  58  of  Hurd's  Rev.  Stat.,  to 
have  certain  lands  annexed  to  the  Willow  Creek  Drainage 
District  that  are  owned  by  them  lying  outside  of  the 
present  boundaries  of  such  district;  that  such  lands  have 
been  and  will  be  benefited  by  the  drainage  work  of  sucli 
district,  and  in  fact  that  such  lands  are  now  drained  by  the 
ditch  constructed  by  said  ditch. 

The  appellants  and  Henry  Kuhlman,  their  co-defendant  in 
this  proceeding  in  the  County  Court,  answered  the  petition, 
denying  among  other  things  that  any  of  their  lands  were 
drained  by  the  ditch  of  such  drainage  district,  or  that  they 
will  be  benefited  by  the  work  of  the  district,  and  alleging 
that  they  had  perfected  a  ditch  of  their  own  to  drain  their 
lands  not  connected  with  the  Willow  Creek  Drainage  Dis- 
trict, and  would  receive  no  benefit  by  having  their  lands 
annexed  to  such  district.  Upon  a  hearing  of  the  case  in 
the  County  Court  the  prayer  of  the  petition  was  granted 
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and  the  appellants  and  Henry  Kablman  took  the  case  to  the 
Circuit  Court  of  Morgan  County  by  appeal. 

Upon  a  hearing  in  that  court  the  order  of  the  County 
Court  was  aflBrmed  except  as  to  Henry  Kuhlraan;  as  to  him 
the  petition  was  dismissed  and  the  lands  of  appellants  were 
added  to  the  district. 

The  appellants  bring  the  case  to  this  court  by  appeal. 

The  counsel  for  the  respective  parties  concede  there  is  no 
substantial  disagreement  as  to  the  facts.  The  first  conten- 
tion on  behalf  of  the  appellants  is,  "  That  when  the  County 
Court  entered  its  order  establishing  the  Willow  Creek 
Drainage  District,  and  fixed  the  boundaries  of/the  same, 
including  all  the  lands  that  would  be  benefited  thereby, 
such  order  became  a  final  adjudication  upon  that  question 
and  no  other  lands  can  be  added  thereto." 

In  applying  the  rule  of  res  adjudicata,  which  the  appel- 
lants invoke  in  this  case,  in  order  that  the  decree  of  the 
County  Court  establishing  the  Willow  Creek'  Drainage  Dis- 
trict should  operate  as  an  estoppel,  it  must  appear  upon  the 
face  of  the  record,  or  be  shown  by  extrinsic  evidence,  that 
the  precise  question  was  raised  and  determined  in  that  pro- 
ceeding. Sawyer  v.  Nelson,  160  111.  629.  These  appellants 
were  not  parties  to  that  proceeding  or  suit;  the  land  men- 
tioned and  described  therein  as  being  benefited  did  not 
include  their  lands  now  sought  to  be  added  to  the  district. 

In  that  proceeding  one  of  the  questions  presented  was, 
will  the  lands  in  the  proposed  district  be  benefited?  In 
this  proceeding  it  is,  have  the  lands  sought  to  be  added  to 
the  district  been  benefited,  and  will  they  hereafter  be  bene- 
fited bv  the  construction  of  the  work  of  such  district  I 
The  decree  of  the  County  Court  settled  the  questions  as  to 
the  lands  being  benefited  that  were  mentioned  therein,  but 
not  as  to  those  not  mentioned.  There  was  no  question 
raised  as  to  whether  these  lands  were  benefited  or  not. 
The  precise  questions  now  raised  as  to  the  lands  sought  to 
be  added  to  the  district  were  not  mooted  then.  Eussell  v. 
Place,  94  U.  S.  600. 

The  second  contention  of  appellants  is  that  this  case  does 
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not  fall  within  the  clause  of  Sec.  58,  Chap.  42,  K.  S., 
which  provides  that  ^^  any  land  lying  outside  the  district  as 
organized,  the  owner  of  which  shall  thereafter  make  con- 
nection with  the  main  ditch  or  drain  within  the  district  as 
organized,  or  whose  lands  are  or  will  be  benefited  by  the 
work  of  such  district,  shall  be  deemed  to  have  made  vol- 
untary application  to  be  included  in  such  district." 

It  is  not  claimed  and  the  evidence  does  not  show  that  the 
appellants  ever  made  any  connection  with  the  main  ditch 
or  drain  in  the  district  as  organized.  The  contention  of  the 
appellee  is,  that  appellants  are  clearly  within  the  clause  of 
the  statute  which  provides  that  those  whose  lands  lie  without 
the  district  as  organized,  and  whose  lands  are  or  will  be  ben- 
efited bv  the  work  of  such  district,  shall  be  deemed  to  have 
made  voluntary  application  to  be  included  in  such  drainage 
district. 

Counsel  for  appellants  in  construing  this  statute  makes  a 
distinction  between  "direct"  and  "indirect"  benefits,  and 
contends,  as  the  work  of  the  drainage  district  only  prevents 
the  land  of  appellants  from  overflow,  consequently  the 
benefits  are  "indirect."  This  contention  is  not  sustained 
by  the  statute  nor  is  it  sound  in  principle.  The  very  object 
of  the  " Levee  and  Drainage  Act"  is  to  reclaim  lands  from 
overflow,  whether  it  comes  from  the  natural  lay  of  the  land, 
or  whether  it  is  produced  by  back-water.  If  the  work  of 
the  district  protects  the  lands  of  appellants  from  overflow, 
then  they  are  benefited. 

Prior  to  the  organization  of  the  Willow  Creek  Drainage 
District,  Willow  Creek  was  the  drain  for  a  largo  scope  of 
country.  It  had  become  so  filled  up  with  drift  and  other- 
wise, that,  at  points,  the  bottom  was  higher  than  the 
natural  surface  of  the  ground,  and  in  case  of  freshets, 
being  a  short  stream,  gathering  the  waters  from  bluffs,  it 
would  rise  rapidly,  and  a  large  portion  of  the  country  was 
flooded,  including  the  lands  of  appellants,  which,  at  times, 
were  overflowed  two  or  more  feet.  Since  the  construction 
of  the  drains  and  ditches  of  the  district,  these  lands  of 
appellants  are  free  from  this  overflow,  and  are  benefited  by 
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the  work  of  the  district.  These  benefits  are  substantial, 
and  the  direct  result  of  the  work  of  the  district. 

If  this  case  does  not  fall  within  that  clause  of  Sec.  58 
of  Chap.  42  which  provides  for  annexing  lands  lying  out- 
side the  district  organized,  which  are,  or  will  be,  benefited 
by  the  work  of  the  district,  then  it  would  seem  it  could 
serve  no  useful  purpose. 

If  the  language  of  the  statute  is  construed  according  to 
the  ordinarily  accepted  meaning  of  the  words  used,  its  con- 
struction is  free  from  difficulty.  It  is  simply  a  provision  to 
annex  lands  lying  outside  the  district  as  organized  that  are 
or  will  be  benefited  by  the  work  of  such  district.  The 
limitations  are  first  as  to  lands  lying  outside  the  district  as 
organized,  and  second,  as  to  the  lands  that  are  benefited  by 
the  work  of  the  district.  Whether  they  were  left  out  by 
mistake  or  accident,  or  whether  the  benefits  were  not  or 
could  not  be  anticipated,  is  not  material.  The  question  is, 
are  they,  or  will  they  be  benefited;  if  so,  then  they  should 
be  annexed  and  share  in  bearing  the  burden  imposed  as 
well  as  in  reaping  the  benefits  gained.  This  seems  to  be 
the  clear  intent  of  the  legislature. 

It  is  suggested  by  counsel  for  appellants  that  the  owners 
of  lands  to  be  annexed  to  a  district  a'lready  organized,  ought 
voluntarily  to  do  something  themselves.  That  they  should 
be  the  moving  agent,  and  not  the  district.  The  legislature, 
however,  anticipating  that  there  might  be  some  persons 
whose  lands  were  benefited  by  the  work  of  the  district 
who  would  be  willing  to  enjoy  these  benefits  without  shar- 
ing the  burdens,  and  who  would  not  care  to  become  the  vol- 
untary moving  agents  to  have  their  lands  so  benefited 
annexed  to  said  district,  provided  that  such  persons  whose 
lands  were  so  benefited  shall  be  deemed  to  have  volun- 
tarily made  application  to  be  included  in  such  drainage  dis- 
trict. The  act  then  provides  how  the  commissioners  of  the 
drainage  district  shall  proceed  to  get  the  owners  of  the  land 
so  benefited  into  court,  and  have  such  lands  included  in 
such  district.  This  provision  of  the  statute  clearly  answers 
the  objection  suggested  by  ap|>ellant's  counsel. 
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The  first  cross-error  assigned  by  appellee  is  that  the  Cir- 
cuit Court  erred  in  overruling  appellee's  motion  to  dismiss 
the  appeal  of  appellants  from  the  County  Court  of  Morgan 
County.  This  error  is  disposed  of  by  the  opin  ion  of  this 
court  in  the  case  of  Allman  v.  Lurasden,  48  111.  App.  17,  in 
which  it  was  held  such  appeal  would  lie. 

The  second  cross-error  assigned  by  appellee  is  that  the 
Circuit  Court  erred  when  the  court  found  for  the  defendant, 
Henry  Kuhlman,  in  that  court,  and  entered  judgment  against 
the  appellee  for  one-fourth  of  the  costs  incurred  in  the  Cir- 
cuit Court  in  said  cause. 

The  costs  made  by  the  defendants  in  the  Circuit  Court 
were  made  by  them  jointly.  Under  the  issues  the  same  wit- 
nesses were  used  by  each,  and  although  Kuhlman's  interest 
in  the  suit  may  not  have  been  as  great  as  his  co-defendants\ 
that  would  not  lessen  his  expenses  in  procuring  the  attend- 
ance of  witnesses  and  other  court  expenses.  Kuhlman  was 
successful  in  the  Circuit  Court  and  was  entitled  to  recover 
his  costs,  not  only  in  the  Circuit  Court  but  in  the  County 
Court.  He  was  wrongfully  made  a  party.  As  the  costs 
were  made  jointly,  and  there  were  no  data  to  determine  what 
items  of  cost  were  made  by  each,  the  court  wixs  justified  in 
entering  judgment  for  him  for  one-fourth  of  the  costs^  and 
we  hold  there  was  no  error  in  entering  a  judgment  for  one- 
fourth  of  the  costs  incurred  in  the  Circuit  Court  against 
appellee. 

The  third  cross-error  is  the  Circuit  Court  erred  in  ren- 
dering judgment  against  appellee  for  all  the  costs  incurred 
in  said  cause  in  the  County  Court. 

Upon  the  hearing  of  this  cause  in  the  County  Court,  when 
the  proceeding  was  commenced,  the  court  found  all  the 
lands  sought  to  be  included  in  the  district  are  or  would  be 
benefited  bv  the  work  of  the  district,  and  entered  an  order 
annexing  them  to  the  district  as  organized;  of  the  defend- 
ants only  the  appellants  and  Henry  Kuhlman  brought  the 
case  to  the  Circuit  Court  by  appeal. 

A  hearing  on  the  appeal  was  h^  in  the  Circuit  Court 
without  the  intervention  of  a  jury,  and  the  Circuit  Court 
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foand  for  Henry  Kublman  and  dismissed  the  proceeding  as 
to  him,  and  for  his  lands  mentioned  in  the  petition,  and 
affirmed  the  order  of  the  County  Court  as  to  appellants  and 
their  land.  This  was  in  effect  a  partial  affirmance  of  the 
order  of  the  County  Court. 

The  taxation  of  costs  in  this  proceeding  was  a -matter 
resting  in  the  discretion  of  the  Circuit  Court,  and  this  court 
will  not  interfere  with  the  exercise  of  such  discretion  unless 
there  has  been  a  plain  and  palpable  abuse  of  it.  Lovell  v. 
Sny.  I.  L.  Drainage  District,  159  111.  188;  Spear  v.  Drainage 
Com'rs,  113  111.  632;  Lee  v.  Quirk,  20  111.  392.  We  do  not 
think  there  has  been  such  an  abuse  of  this  discretion  by  the 
Circuit  Court  that  would  authorize  us  to  interfere  with  it. 

The  order  of  the  Circuit  Court  is  affirmed. 
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and  Ghas.  Ryan. 

1.  Pleading —  Under  Penal  Statutes. — To  authorize  a  recovery  under 
a  highly  penal  statute,  the  averments  of  the  declaration  must  bring  the 
case  clearly  within  the  prohibition  of  the  statute,  and  it  must  be  strictly 
construed.  Every  fact  necessary  to  constitute  the  offense  for  whicli  the 
recovery  of  the  penalty  is  sought,  must  be  averred,  and  no  intendments 
are  allowed  in  favor  of  the  party  for  whose  benefit  the  suit  is  brought. 

8.  Insurance— 4h  Application  for,  is  Not  a  Contract, — An  applica- 
tion for  insurance  is  not  a  contract.  The  policy,  with  all  its  terms  and 
conditions,  with  the  application  as  a  part  of  it,  constitute  the  contract 
of  insurance,  and  until  the  policy  of  insurance  is  issued  there  is  no 
contract. 

8.  Same — Act  of  1891  to  Prevent  Unjust  Discriminations,  Construed, 
— An  averment  that  an  insurance  company  sold  and  offered  to  deliver 
an  insurance  contract  at  a  rate  of  premium  at  variance  with  the  regu- 
lar established  rate,  does  not  charge  a  violation  of  the  act  of  18!)  1,  to 
prevent  unjust  discriminations  of  and  by  life  insurance  companies. 
The  act  is  not  leveled  at  an  offer  to  effect  the  prohibited  insurance,  but 
the  prohibited  insurance  must  have  been  effected. 

4.  Propositions  of  Law— Ifiwi  Not  Call  for  Conclusions  on  Ques- 
tions  of  i^oc^— This  court  holds  that  the  propositions  of  law  submitted 
by  appellants  were  properly  refused,  as  they  simply  called  for  the  opin- 
ion of  the  court  on  questions  of  fact. 
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Debt,  for  a  penalty.  Appeal  from  the  Circuit  Court  of  Morion 
Couuty;  the  Hon.  Cybus  Eplbr,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1897.    Affirmed.    Opinion  filed  December  3,  1897. 

J.  Marshall  Miller,  state's  attorney,  George  W.  Smith 
and  William  N.  Hairqrove,  attorneys  for  appellant. 

Winston  &  Meagher,  attorneys  for  appellee,  The  Mutual 
Life  Insurance  Co.;  Morrison  &  Worthinoton,  of  counsel. 

When  a  so-called  proposition  of  law  is  submitted  to  the 
court  which  is  in  reality  a  question  of  fact,  or  which  calls 
for  the  opinion  of  the  court  upon  a  question  of  fact,  it  is 
properly  refused.  County  of  La  Salle  v.  Milligan,  143  111. 
321  (34:6);  Alexander  v.  Alexander,  52  111.  App.  195  (199); 
Knowles  v.  Knowles,  128  111.  110  (115);  O'Bannon  v.  Vigus, 
32  111.  App.  473  (500). 

Where  a  party  desires  to  avail  himself  of  the  refdsal  of  the 
trial  court  to  admit  certain  exhibits  as  evidence  in  the  case, 
the  exhibits  in  question  must  be  attached  to  and  made  a  part 
of  the  bill  of  exceptions.  Clifford  v.  Drake,  14  IlL  App.  75; 
Same  v.  Same,  110  III.  135;  McLaughlin  v.  Walsh,  3  Scam. 
185;  McBain  v.  Enloe,  13  III.  76;  Warner  v.  Manski,  17  111. 
234;  Deem  v.  Crume,  46  III.  69  (75);  Stack  v.  The  People, 
80  111.  32. 

A  contract  of  insurance  is  not  comolete  until  the  minds 
of  both  parties  meet.  Making  an  application  does  not  make 
a  contract.  Covenant  Mutual  Benefit  Ass'n  v.  Conway,  10 
111.  App.  348  (353);  People's  Ins.  Co.  v.  Paddon  et  al.,  8  111. 
App.  447  (450);  Bloomington  Mut.  Life  B.  Ass'n  v.  Cummins, 
53  III.  App.  530. 

it  is  a  well  settled  rule  of  law  that,  in  actions  to  recover 
a  penalty  under  a  penal  statute,  the  averments  of  the  dec- 
laration must  bring  the  case  clearly  within  the  prohibition, 
and  that  the  provisions  of  the  statute  must  be  strictly  con- 
strued. The  declaration  in  such  a  case  is  to  be  construed 
most  strongly  against  the  pleader,  and  every  fact  necessary 
to  constitute  the  offense  for  which  the  penalty  is  sought  to 
be  recovered  must  be  distinctly  averred,  and  no  intendments 
will  be  allowed  in  favor  of  the  prosecution.  People  v.  Fes- 
ler,  145  111.  150  (155),  and  cases  there  cited. 
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The  object  of  a  penal  statute  is  to  punish  a  wrongdoer, 
as  well  as  to  recompense  the  injured  individual.  To  subject 
any  one,  therefore,  to  the  penalty  for  the  act  it  must  be 
shown  to  have  been  willfully  violated,  by  proof  that  the 
party  committed  the  forbidden  act  himself  or  caused  another 
to  do  it  by  his  act  or  authority. 

The  liability  arising  from  the  relation  of  master  and 
servant  is  founded  in  policy,  but  implication  of  authority  in 
the  servant  that  will  render  the  master  liable,  in  a  civil  suit, 
will  not  be  sufficient  to  convict  him  in  a  criminal  or  penal 
prosecution.  Oushing  v.  Dill,  2  Scam.  460;  Satterfield  v. 
Western  Union  Tel.  Co.,  23  111.  App.  446;  City  of  Chicago 
v.  Rumpflf,  45  III.  90  (99);  Whitecraf t  v.  Vanderver,  12  HI. 
235;  Goodwin  v.  Bishop,  145  111.  421  (426). 

Mr.  Justiob  Glenn  dkliyebrd  the  opinion  of  the  Court. 

This  was  an  action  in  debt  to  recover  a  penalty  under  an 
act  of  the  legislature  to  correct  certain  abuses  and  prevent 
unjust  discriminations  of  and  by  life  insurance  companies 
doing  business  in  this  State,  between  insurants  of  the  same 
class  and  equal  exiiectation  of  life,  etc.  The  declaration 
contained  three  counts.  To  the  first  count  the  Mutual 
Life  Ins.  Co.  of  New  York  demurred.  The  court  sustained 
the  demurrer  and  appellants  stood  by  this  count. 

There  is  a  copy  of  the  act  under  which  this  suit  is  brought 
set  out  in  this  count  which  is  as  follows : 

Comes  now  the  plaintiff  in  the  above  entitled  cause  by 
Felix  D.  McAvoy,  state's  attorney,  and  complains  of  the 
defendants  in  debt,  the  Mutual  Life  Insurance  Company  of 
New  York,  doing  business  in  the  State  of  Illinois,  and 
Charles  Ryan,  agent  of  same,  of  a  plea  that  they  render 
unto  the  plaintiff  the  sum  of  one  thousand  ($1,000)  dollars 
which  they  owe  to  the  plaintiff  and  unjustly  detain  from 
the  plaintiff,  for  that  the  General  Assemblj'^  of  the  State  of 
Illinois,  at  Springfiold,  Illinois,  passed  an  act  approved  on  the 
19th  day  of  June,  1891, and  in  force  July],  1891,  entitled 
"An  act  to  correct  certain  abuses  and  prevent  unjust  discrim- 
inations of  and  by  life  insurance  companies  doing  business 
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in  this  State  between  insurants  of  the  same  class  and  equal 
expectation  of  life  in  the  rates,  amount  or  payment  of 
premiums,  dividends,  rebates  or  other  benefits."  The  above 
entitled  act  is  as  follows : 

Sec.  1.  Be  it  enacted  by  the  people  of  the  State  of  Illi- 
nois represented  in  the  general  assembly,  that  no  life  insur- 
ance company  or  association  organized  under  the  laws  of  the 
State  or  doing  business  within  the  limits  of  the  same,  shall 
make  or  permit  any  discrimination  between  insurants  of  the 
same  class,  and  equal  expectation  of  life  in  its  established 
rates,  nor  in  charging,  collecting,  demanding,  or  receiving  of 
the  amount  of  premiums  for  insurants  of  the  same  class  and 
equal  expectation  of  life,  nor  in  the  return,  ratable,  of  pre- 
miums, dividends,  or  other  benefits  accruing  or  that  may 
accrue  to  such  insurants  aforesaid,  nor  in  the  terms  and  con- 
ditions of  the  contract  between  the  insurants  smd  such  com- 
pany, and  such  contract  of  insurance  shall  be  wholly  expressed 
and  contained  in  the  policy  issued  and  the  application  there- 
for. Nor  shall  any  such  company  nor  its  agents  pay  or 
offer  to  pay,  or  allow  any  person  insured  any  special  rebate 
of  premium,  or  any  special  favor  or  advantage  in  the  divi- 
dends or  other  benefits  to  accrue  on  such  policy,  or  promise 
to  give  any  advantage  or  valuable  consideration  whatever 
not  expressed  or  specified  in  the  policy  of  such  company. 

See.  2.  If  any  life  insurance  company  or  association  or 
its  agent  or  agents  aforesaid,  shall  make  any  unjust  dis- 
crimination as  enumerated  in  section  1  of  this  act,  the 
same  shall  be  deented  guilty  of  having  violated  the  provisions 
of  this  act,  and  upon  conviction  thereof  shall  be  dealt  with 
as  hereafter  provided. 

Sec.  3.  Any  life  insurance  company  or  association  which 
shall  transact  its  business  in  this  State  in  violation  of  the 
provisions  of  this  act,  shall,  together  with  the  agent  or 
agents  so  unlawfully  transacting  said  business  jointly  and 
severally,  be  subject  to  a  penalty  of  not  less  than  five  hun- 
dred dollars,  or  more  than  one  thousand  dollars,  to  be  sued 
for  in  the  name  of  the  people  of  the  State  of  Illinois,  by  the 
state's  attorney  of  the  county  in  which  such  agent  or  agents 
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reside,  or  in  the  county  where  the  offense  was  committed. 
One-half  of  said  penalty  when  recovered  shall  be  paid  into 
the  treasury  of  said  county,  the  other  half  to  the  informer 
of  such  violation,  and  it  is  hereby  made  the.  duty  of  the 
auditor  of  public  accounts  upon  conviction  had  as  aforesaid, 
or  penalty  recovered  against  any  such  company,  or  the  agent 
thereof  for  any  violation  of  this  act,  at  once  to  revoke,  can- 
cel and  annul  the  certificate  of  authority  issued  to  any  such 
a^ent  by  the  auditor  of  public  accounts. 

Sec.  4.  The  provisions  of  this  act  shall  not  apply  to  fra- 
ternal associations  dispensing  aid  or  benefits  to  members  or 
their  heirs  or  legal  representatives. 

On  and  prior  to  the  13th  day  of  September,  1894,  the 
Mutual  Life  Insurance  Company,  a  corporation  doing  bus- 
iness as  such  in  the  State  of  Illinois,  and  having  as  its  author- 
ized agent  for  the  purpose  of  carrying  on  its  business  of  life 
insurance  in  the  State  of  Illinois,  Charles  Ryan;  and  Charles 
Ryan  and  the  Mutual  Life  Insurance  Company  of  New  York, 
were  on  the  13th  day  of  September,  1894,  authorized  to  do 
business  in  the  State  of  Illinois,  the  said  company  as  a  life 
insurance  company,  and  the  said  Charles  Ryan  as  the  agent 
of  said  company;  the  said  company,  having  complied  with 
the  laws  of  the  State  of  Illinois  was  authorized  to  carry  on  its 
business,  and  Charles  Ryan  having  the  proper  certificate  of 
authority  from  the  State  authorities  to  act  as  theagent  for  the 
said  company.  William  N.  Hairgrove  was,  in  1894,  a  citizen 
of  the  State  of  Illinois,  and  had  been  for  a  long  time  prior  to 
1894,  and  was,  and  is  entitled  to  the  benefit  of  the  laws  of 
the  State  of  Illinois.  On  the  13th  day  of  September,  1894, 
the  Mutual  Life  Insurance  Company  of  New  York,  by 
Charles  Ryan,  its  authorized  agent,  sold,  and  offered  to 
deliver  to  J.  Harry  Barto  a  contract  of  insurance  with  said 
company  on  the  life  of  J.  Harry  Barto,  at  Waverly,  Morgan 
county,  Illinois,  and  said  insurance  contract  was  sold  at  a 
rate  of -premium  at  variance  with  the  regular  established 
rate  for  insurants  of  the  same  class  and  equal  expectation 
of  life  in  the  Mutual  Life  Insurance  Company  of  New  York; 
and  J.  Harry  Barto  paid  for  the  said  insurance,  which  was 
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in  the  sum  of  five  thousand  dollars,  one  hundred  dollars  as 
the  first  full  annual  premium;  and  the  regular  rate  for  insur- 
ance of  the  same  class  and  equal  expectation  of  life  in  the 
said  company  was  one  hundred  and  forty  dollars  and  fifty 
cents;  said  insurance  was  only  contingent  upon  a  satis- 
factory medical  examination,  and  J.  Harry  Barto  was 
examined  by  a  medical  examiner  of  the  said  company,  and 
passed  a  satisfactory  examination,  and  the  said  authorized 
agent  of  the  said  company  gave  to  J.  Harry  Barto  a  receipt 
for  the  full  premium  of  one  hundred  dollars  and  fifty  cents, 
having  received  therefor  only  J.  Harry  Barto's  negotiable 
obligation  for  one  hundred  and  forty  dollars,  and  thus  the 
Mutual  Life  Insurance  Company  of  New  York  and  Charles 
Eyan  violated  the  statutes  of  the  State  of  Illinois  by  rebating 
and  giving  a  special  benefit  to  J.  Harry  Barto  over  insur- 
ants of  the  same  class  and  equal  expectation  of  life,  and 
thereby  became  indebted  to  the  people  of  the  State  of  Illi- 
nois in  the  sum  of  one  thousand  dollars  for  the  use  of  the 
said  people  as  well  as  the  informant,  William  N.  Hairgrove, 
and  therefore  they  sue,  etc.,  by  F.  D.  McAvoy,  state's 
attorney. 

It  will  be  observed  from  this  act  that  it  is  highly  penal. 
In  case  any  life  insurance  company  shall  transact  its  busi- 
ness in  violation  of  the  provisions  of  this  act,  the  company 
and  its  agent  or  agents  shall  be  jointly  and  severally  liable 
for  a  penalty  of  not  less  than  five  hundred  dollars,  nor  more 
than  one  thousand  dollars,  and  upon  the  recovery  of  the 
judgment  for  such  penalty,  it  is  made  the  duty  of  the  audi- 
tor of  public  accounts  to  annul  and  cancel  the  certificate  of 
authority  issued  to  the  agent  transacting  such  business  by 
the  auditor  of  public  accounts.  To  authorize  a  recovery  in 
this  class  of  actions,  it  is  well  settled  that  the  averments  of 
the  declaration  must  bring  the  case  clearly  within  the  pro- 
hibition of  the  statute,  and  that  it  must  be  strictly  construed. 
Every  fact  necessary  to  constitute  the  offense  for  which  the 
recovery  of  the  penalty  is  sought,  must  be  averred,  and  no 
intendments  are  allowed  in  favor  of  the  party  for  whose 
benefit  the  suit  is  brought.  The  People  v.  Fesler,  145  IlL 
150  and  cases  cited. 
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The  application  alone  for  insurance  is  not  the  contract. 
The  policy,  with  all  its  terms  and  conditions,  with  the  appli- 
cation as  a  part  of  it,  constitute  the  contract. of  insurance. 
Until  the  policy  of  insurance  is  issued  there  is  no  contract 
of  insurance.  Bloomington  Mutual  Life  Benefit  Associa- 
tion v.  Cummins,  53  111.  App.  530;  Covenant  Mut.  Ben. 
Ass'n  V.  Conway,  10  111.  App.  348. 

The  averment  in  the  first  count  of  the  declaration  charges 
that  appellee  by  its  agent  sold  and  offered  to  deliver  to  J. 
Harry  Barto  at  Waverly,  Morgan  county,  Illinois,  an  insur- 
ance contract,  at  a  rate  of  premium  at  variance  with  the 
regular  established  rate  for  insurants  of  the  same  class  and 
equal  expectation  of  life,  in  the  Mutual  Life  Insurance  Com* 
pany  of  New  York. 

We  do  not  think  this  averment  is  sufficient  to  enable 
appellants  to  recover  the  penalty  provided  by  this  act.  The 
penalty  can  only  be  recovered  when  the  insurance  has  been 
effected,  when  the  contract  has  been  executed,  and  is  no 
longer  executory.  While  simply  executory  no  offense  is 
committed.  It  is  not  sufficient  that  there  was  a  sale  and 
offer  to  deliver.  There  must  have  been  a  delivery.  The  act 
is  not  leveled  at  an  offer  to  effect  the  prohibited  insurance,  but 
the  prohibited  insurance  must  have  been  effected.  The  aver- 
ments in  the  first  count  of  the  declaration  do  not  clearlv 
bring  the  case  within  the  prohibition  of  the  act.  There  is 
no  averment  that  the  policy  was  ever  issued.  The  act  pro- 
vides that  the  contract  of  insurance  shall  be  wholly  expressed 
and  contained  in  the  policy  and  the  application  therefor, 
showing  clearly  that  ic  was  the  intention  of  the  framers  of 
the  act  that  the  policy  should  be  delivered,  and  the  legal 
effect  averred,  so  the  court  could  determine  whether  the 
case  was  clearly  within  the  prohibition  of  the  act.  We 
think  the  ruling  of  the  court  below  in  sustaining  the 
demurrer  was  correct. 

The  case  was  tried  on  its  merits  on  the  second  and  third 
counts  by  the  court,  without  the  intervention  of  a  jury. 
The  counts  were  substantially  the  same.  On  both  it  was 
averred  that  appellee,  by  Charles  Evan,  its  authorized  agent 
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at  Waverly,  Morgan  county,  Illinois,  sold  and  delivered  to 
J.  Harry  Barto  a  contract  of  insurance  on  the  life  of  J. 
Harry  Barto. with  the  Mutual  Life  In^rance  Company  of 
New  York;  that  the  premium  paid  on  such  contract  of 
insurance  by  J.  Harry  Barto  was  at  variance  with  the  rate 
charged  other  insurants  of  the  same  class  and  equal  expec- 
tation of  life  with  said  Barto.  Every  fact  necessary  to  con- 
stitute the  offense,  for  which  the  recovery  of  the  penalty  is 
sought,  must  be  distinctly  averred  and  clearly  proved.  No 
intendment  can  be  indulged  in  in  favor  of  the  appellants. 

Even  if  the  intendment  is  allowed  that  by  the  averment 
appellee,  by  its  agent,  sold  and  delivered  a  contract  of  insur- 
ance to  J.  Harry  Barto,  that  it  is  meant  a  policy  of  insur- 
ance was  delivered  to  him,  the  proof  falls  far  short  of 
establishing  this  fact.  The  evidence  is  of  a  very  unsatis- 
factory character  with  reference  as  to  whether  there  had 
been  a  delivery  of  the  policy  or  not.  It  consisted  of  the 
contents  of  lost  letters,  written  by  persons  claimed  by  appel- 
lant to  be  the  agents  of  appellee,  and  loose  admissions  made 
by  them  with  reference  to  the  issuance  of  the  policy,  with 
but  a  slight  degree  of  accuracy  or  certainty  as  to  what  the 
contents  of  the  letters  or  what  the  admissions  were. 

The  averments  in  these  two  counts  charging  a  delivery 
of  the  policy  of  insurance,  evidently  means  there  was  a 
manual  delivery  of  it  to  Barto.  This  the  proof  fails  to 
clearly  establish.  No  one  testified  to  having  seen  the  policy 
or  of  knowing  what  its  contents  were.  The  proof  having 
failed  to  clearly  establish  the  facts  necessary  to  constitute 
the  offense  charged  in  the  declaration,  the  court  was  justi- 
fied in  finding  for  appellee  and  entering  judgment  on  the 
finding. 

The  refusal  by  the  court  to  give  the  propositions  of  law 
submitted  to  be  held  or  refused  by  the  appellants,  is  assigned 
as  error.  In  this  there  was  no  error.  They  simply  called 
for  the  opinion  of  the  court  on  questions  of  fact,  and  were 
properly  refused. 

The  judgment  of  the  Circuit  Court  is  afl9rmed« 
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James  F.  Leggett  t.  Illinois  Central  B.  B.  Co. 

1.  Trials— Amount  of  Proof  Required  in  dvil  Castes. — ^In  civil  cases 
juries  are  required  to  decide  upon  the  preponderance  of  the  evidence 
and  this,  too,  when  the  proof  does  not  show  the  existence  of  the  facts  in 
question  to  the  satisfaction  of  the  jury,  or  they  may  have  reasonable 
doubts  as  to  the  real  truth;  and  an  instruction  that  the  evidence  must 
show  the  necessary  facts  with  reasonable  certainty  is  erroneous. 

2.  Railroai>s— jFciiow— Ppoo/  cm  to  Point  of  Access  to  Right  of  Way. 
— In  a  suit  against  a  railroad  company  to  recover  tlie  value  of  a  horse 
alleged  to  have  strayed  upon  the  right  of  way  of  the  company  through 
an  insufficient  fence,  an  instruction  requiring  the  plaintiff  to  prove 
"  where  the  horse  actually  did  get  upon  the  right  of  way  "  is  improper. 

8.  FvscES—Rule  as  to  Sufficiency  of.— -A  fence  that  will  turn  ordi- 
nary stock,  or  stock  not  extraordinarily  breachy,  is  a  good  and  sufficient 
fence. 

4.  EvTDVSGE— Of  Events  Happening  After  an  ^Icctctent.— In  a  suit 
for  damages,  based  on  the  insufficiency*  of  a  fence,  evidence  that  the 
fence  was  removed  shortly  after  the  happening  of  the  accident  com- 
plained of  is  not  admissible. 

Trespass  on  the  Case,  for  killing  a  horse.  Appeal  from  the  County 
Court  of  De  Witt  County;  the  Hon.  Oborqb  K.  Inoham,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1807.  Reversed  and 
remanded    Opinion  filed  December  2,  1897. 

Cha8.  R.  Adaib  and  E.  J.  Sweeney,  attorneys  for  ap- 
pellant. 

A  sufficient  fence  is  one  that  will  not  only  turn  ordinary 
stock,  but  stock  somewhat  unruly.  Chicago  &  A.  R.  B. 
Co.  V.  Utley,  38  111.  411. 

The  presumption  is  that  a.  sufficient  fence  would  have 
turned  a  horse  that  was  somewhat  unrulv;  therefore  the 
burden  is  upon  the  defendant  to  show  that  the  animal  was 
breachy  if  the  defendant  insists,  as  a  defense,  that  the  fence 
was  sufficient.  Missouri  Paciiic  Ry.  Co^  v.  Bradshaw,  33 
Kas.  533;  Thornton  on  Railroad  Fences,  Par.  239. 

A  plaintiff  should  be  permitted  to  show  that  a  railroad 
right  of  way  fence  was  removed  shortly  after  the  accident, 
and  a  new  one  built  in  its  stead,  as  showing  the  condition  of 
such  old  fence. 

ToL.  Lxxii  sr 
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In  a  civil  cause  it  i^  error  to  instruct  that  a  party  mast 
prove  tO  the  satisfaction  of  the  jury,  etc.  The  law  does 
not  require  such  a  high  degree  of  proof  for  the  maintenance 
of  an  issue  in  a  civil  cause.  Ruff  v.  Jarrett,  94  111.  475;  Her- 
rick  V.  Gary,  83111.  85;  Graves  et  al.  v.  Colwell,90  111.  612; 
Protection  Life  Ins.  Co.  v.  Dill  et  aL,  91  111.  174;  Strattonv. 
Central  City  Horse  Ry.  Co.,  95  111.  25;  Gooch  v.  Tobias,  29 
111.  App.  268;  Balohradsky  v.  Carlisle  et  al.,  14  111.  App.  289; 
Connelly  v.  SuUivan,  50  111.  App.  627;  Mitchell  v.  Hindman, 
47  111.  App.  431. 

If  it  is  error  to  instruct  that  a  party  must  prove  to  the 
"  satisfaction  "  of  the  jury,  etc.,  then  it  is  error  to  instruct 
the  jury  that  "  unless  you  can  say  upon  your  oaths,"  etc., 
for  the  latter  is  much  stronger  than  the  former. 

MooBE,  Warner  &  Lemon,  attorneys  for  appellee;  James 
Fentrkss  and  C.  V.  Gwin,  of  counsel. 

It  was  not  error  for  the  court  to  refuse  to  permit  the 
appellant  to  prove  that  several  months  after  the  accident 
the  railroad  company  removed  the  old  board  fence  and 
erected  a  new  one.  Hodges  v.  Percival,  132  111.  53;  The 
Village  of  Warren  v.  Wright,  103  lU.  298. 

Mr.  Justice  Glenn  delivered  the  opinion  op  the  Court, 

This  is  an  action  on  the  case  brought  by  appellant  against 
appellee  in  the  County  Court  of  DeWitt  County  to  recover 
the  value  of  a  horse  that  strayed  upon  the  right  of  way  of 
'  appellee,  through  an  insufficient  fence,  and  was  killed  by  the 
train  of  appellee.  The  case  was  tried  by  a  jury  that  found 
for  the  appellee.  Judgment  was  rendered  upon  the  verdict 
for  appellee  for  costs,  and  the  case  brought  by  appeal  by 
appellant  to  this  court. 

There  was  a  close  conflict  in  the  evidence.  But  as  the 
case  must  be  reversed  on  account  of  erroneous  instruqtions 
given  by  the  court  on  behalf  of  appellee,  we  will  refrain 
from  a  discussion  of  the  evidence  with  reference  to  whom 
the  merits  of  this  case  rest. 

One  of  the  errors  assigned  on  the  record  is  that  the  court 
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below  erred  in  overruling  appellant's  motion  for  a  new  trial, 
and  one  of  his  reasons  for  a  new  trial,  is  that  the  conrt 
gave  improper  instructions  on  behalf  of  appellee.  The 
appellant  was  bound  to  make  out  his  case  by  a  preponder- 
ance of  the  evidence;  a  bare  preponderance  is  suflBcient, 
though  the  scales  drop  but  a  feather's  weight  in  his  favor. 

A  very  different  rule  was  adopted  by  the  court  below  in 
this  ci^.  The  court  told  the  jury  in  the  second,  eighth 
and  thirteenth  instructions  given  for  appellee,  that  ^^  if  the 
proof  fails  to  show  with  reasonable  certainty  at  what  place 
the  animal  got  on  the  right  of  way,  then  your  verdict  should 
be  for  the  defendant;"  and  "  if,  after  considering  all  the  evi- 
dence together,  they  are  unable  to  say,  with  reasonable  cer- 
tainty, whether  the  animal  in  entering  the  right  of  way  went 
through  a  sufficient  or  insufficient  fence,  then  the  jury  should 
find  the  defendant  not  guilty;"  and  also  ''  if  you  are  unable 
to  tell  from  the  evidence  with  reasonable  certainty  whether 
the  horse  got  on  to  the  right  of  way  through  the  fence  or 
some  other  fence,  *  ♦  *  then  it  would  become  the 
duty  of  the  jury  to  find  the  defendant  not  guilty."  The 
rule  announced  in  these  instructions  does  not  apply  to  a 
civil  case.  To  establish  a  fact  to  a  reasonable  certainty 
requires  that  degree  of  proof  of  certainty  which  the  jurors 
would  be  willing  to  act  upon  in  their  own  grave  and  impor- 
tant concerns;  that  is,  the  degree  of  proof  should  be  such 
that  the  fact  is  established  beyond  a  reasonable  doubt.  ''A 
reasonable  doubt "  and  "  reasonable  certainty  "  and  "  mora) 
certainty  "  mean  one  and  the  same  thing.  3  Greenleaf  on 
Evidence,  Sec.  29,  n.  2;  Commonwealth  v.  Webster,  6  Cush. 
320. 

The  degree  of  proof  required  to  enable  the  appellant  to 
recover,  as  announced  in  appellee's  fourth  and  first  modi- 
fied instructions  givfen,  is  not  warranted  by  the  law.  In 
these  instructions  the  court  told  the  jury  that  "Unless  you 
can  say,  upon  your  oaths,  where  the  horse  got  upon  the 
right  of  way  of  the  appellee,  and  that  at  that  place  the  rail- 
road company  was  guilty  of  negligence,  your  verdict  must 
be  for  the  defendant."    The  language  used  in  these  instruc- 
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tioQS  is  such  that  it  would  lead  the  ordinary  man  to  believe, 
before  he  could  find  a  verdict  he  must  be  satisfied  as  to 
where  the  horse  got  upon  the  right  of  way  of  appellee,  and 
that  at  that  place  appellee  was  guilty  of  negligence;  he  must 
be  so  well  persuaded  of  the  existence  of  these  facts  from  the 
evidence  that  he  would  under  oath  say  they  existed.  This 
is  requiring  a  higher  degree  of  proof  than  is  required  to 
establish  the  existence  of  a  fact  beyond  a  reasonable  doubt. 

In  civil  cases  juries  are  required  to  decide  facts  upon  the 
preponderance  or  weight  of  the  evidence,  and  this  too  when 
the  proof  does  not  show  the  existence  of  the  fact  in  ques- 
tion to  the  satisf-action  of  the  jury,  or  they  may  have  rea- 
sonable doubts  as  to  the  real  truth.  Stratton  v.  Cent.  City 
Horse  Ey.  Co.,  95  111.  25. 

There  is  quite  a  line  of  decisions  of  the  Supreme  and 
Appellate  Courts  of  this  State  holding  when  the  jury  have 
been  instructed,  that  before  they  can  find  for  the  plaintiff, 
he  must  show  by  the  evidence  in  the  case,  "  to  the  satisfac- 
tion of  the  jur\^; "  "  that  the  jury  must  be  satisfied  by  a  pre- 
ponderance of  the  evidence;"  "  unless  the  jury  are  convinced 
by  a  preponderance  of  the  evidence; "  and  "  facts  must  be 
established  by^  satisfactory  evidence; "  that  the  degree  of 
proof  required  under  these  instructions  is  greater  than  is 
required  by  the  law,  and  the  instructions  should  not  have 
been  given.  Hcrrick  v.  Gary,  83  111.  85;  Graves  v.  Colwell, 
90  111.  612;  Protection  Life  Ins.  Co.  v.  Dill,  91  111.  174;  Kuff 
V.  Jarrett,  94  111.  475;  Stratton  v.  Cent.  City  Horse  Ry.  Co., 
supra;  Brent  v.  Brent,  14  Hi.  App.  256;  Gooch  v.  Tobias, 
29  111.  App.  268;  Connelly  v.  Sullivan,  50  111.  App,  627; 
Mitchell  V.  Hindman,  47  111.  App.  431.  The  degree  of  proof 
required  in  the  foregoing  cases  is  not  nearly  so  great  as 
that  adopted  by  the  court  below  in  the  case  at  bar.  The 
fifth  instruction  given  on  behalf  of  the  appellee  is  erro- 
neous. In  this  instruction  the  jury  are  directed  that  under 
the  law  the  plaintiff  is  bound  to  prove  by  a  preponderance 
of  the  evidence  where  the  horse  actually  did  get  upon  the 
right  of  way.  This  instruction  requires  that  degree  of  proof 
as  to  the  place  whei:e  the  horse  got  on  the  right  of  way,  that 
there  could  be  no  doubt  as  to  the  place. 
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The  court  below  in  the  second  instruction  given  for  appel- 
lant, and  the  ninth  and  twelfth,  and  also  in  the  second  modi- 
fied instruction  given  for  appellee,  attempted  to  announce 
the  nrie  as  to  what  was  a  good  and  sufficient  fence,  but  did 
not  state  it  accurately.  We  would  not  for  this  reason 
reverse  the  judgment.  The  rule  as  now  settled  by  the 
Supreme  and  Appellate  Courts  of  this  State  is,  that  a  fence 
that  will  turn  "  ordinary  "  stock,  or  stock  *'  not  ordinarily 
breachy,"  is  a  good  and  sufficient  fence.  Chicago  &  A.  R. 
R.  Co.  V.  Utley,  38  111.  410;  Scott  v.  Wirshing,  64  111.  102; 
Scott  V.  Buck,  85  111.  334;  Albright  v.  Bruner,  14  111.  App. 
319. 

The  appellant  offered  to  prove  on  the  trial  of  this  case  in 
the  court  below  by  the  witness,  John  Jordan,  that  the  fence 
between  Rilley's  pasture  and  the  right  of  way  of  the  rail- 
road was  removed  shortly  after  the  accident,  and  that  dur- 
ing the  fall  after  the  horse  was  killed  he  hauled  the  old 
fence  away.  The  horse  was  killed  on  the  night  of  August 
19,  1895.  This  the  court  refused  to  allow  him  to  do.  In 
this  ruling  there  was  no  error.  Hodges  v.  Percival,  132 
111.  53;  Village  of  Warren  v.  Wright,  103  111.  302. 

For  the  errors  above  indicated  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 


Stephen  L«  Boley  v.  Louisa  Crabtree. 

1.  Landlord  and  Tenant— Tenant  Holding  Over— Terms  of  Original 
Lease  Continued, — Where  there  is  a  leasing  for  a  definite  lime,  and  the 
tenant  holds  over  without  notice  to  quit,  he  holds  on  the  same  terms  as 
are  provided  in  the  original  contract,  unless  something  is  shown  indicat- 
ing a  change  in  the  covenants  of  the  lease. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Edgar  County;  the  Hon.  Ferdinand  Book  Walter,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  December  2,  1897. 

Geo.  a.  Van  Dyke,  attorney  for  appellant. 
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DuNDAs  &  O'Haul,  attorneys  for  appellee. 

Mb.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  before  a  justice  of  the  peace  of 
Edgar  county,  by  appellant,  to  recover  of  appellee  $7.50, 
one  month's  rent,  for  certain  apartments  rented  by  him  to 
appellee.  Upon  a  trial  in  that  court,  judgement  was  ren- 
dered by  the  justice  in  favor  of  appellant  for  $7.50.  From 
this  judgment  an  appeal  was  prosecuted  to  the  Circuit  Court 
of  Edgar  County  by  appellee.  In  that  court  the  case  was 
tried  by  the  court  with  a  jury  and .  the  finding  was  for 
appellee,  and  judgment  was  rendered  on  the  finding  by  the 
court  for  her  costs  in  that  behalf  expended.  The  case  is 
brought  to  this  court  by  appeal  to  reverse  this  judgment. 

It  is  conceded  by  the  parties  that  the  appellant  rented  to 
appellee  certain  apartments  of  his  in  the  second  story  of  a 
building  of  his,  in  the  city  of  Paris,  in  the  State  of  Illinois, 
consisting  of  three  rooms,  by  the  month,  at  a  rental  of 
$7.50  per  month,  without  fixing  the  time  that  such  lease 
should  terminate.  It  is,  however,  contended  on  the  part  of 
appellee  that  appellant  agreed  at  the  time  of  such  leasing 
that  he  would  keep  the  premises  in  good  repair. 

Appellee  went  into  possession  of  the  premises  under  such 
leasing  October  1,  1891,  and  continued  to  occupy  the  same 
and  pay  the  rent  on  the  first  day  of  each  month,  until  the 
first  day  of  July,  1896,  at  about  which  time  appellant  gave 
her  notice  that  he  bad  determined  to  terminate  the  lease, 
and  for  her  to  turn  over  the  propert}"  to  him.  She  did  not 
surrender  the  possession  of  the  premises  until  the  middle  of 
July.  This  suit  is  brought  to  recover  the  rent  for  the 
month  of  July,  1896.  From  the  record  it  appears  that  the 
appellee  testified  upon  the  trial  of  this  case  in  the  Circuit 
Court,  that  at  the  time  of  making  the  contract  of  leasing, 
that  appellant  agreed  to  keep  the  premises  in  good  repair, 
and  that  appellant  testified  he  did  not  agree  to  keep  them 
in  repair.  Their  testimony  was  the  only  testimony  there 
was  upon  this  subject.  It  then  became  the  duty  and  prov- 
ince of  the  jury  to  determine  which  of  the  parties  was  cor- 
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rect,  or  whose  testimony  was  entitled  to  the  greater  weight. 
This  the  jury  have  done.  The  fact  that  appellant  had  such 
premises  repaired  and  paid  for  having  it  done,  is  a  circum- 
stance corroborating  appellee's  version  of  this  contro- 
versy. 

It  is  a  well  settled  rule  that  a  landlord  is  not  bound  to 
make  repairs,  unless  he  has  expressly  agreed  to  do  so  in  his 
contract  of  leasing.  This,  the  jury  found  by  their  verdict, 
he  did,  and  we  think  their  finding  is  sustained  by  the  evi- 
denee. 

It  is  contended  by  appellant's  counsel  in  cases  where  there 
is  a  renting  for  a  definite  period,  and  the  tenant  holds  over, 
the  only  covenants  of  the  lease  revived  thereby,  are  those 
relating  to  the  amount  of  the  rent  and  the  time  when  to  be 
paid.  This  claim  is  not  sustained  by  the  authorities  cited 
by  counsel.  The  rule  is,  where  there  is  a  leasing  for  a  defi- 
nite time,  and  the  tenant  holds  over  without  notice  to  quit, 
it  is  on  the  same  terms  as  the  original  leasing.  It  is  with 
the  implied  consent  of  the  lessor,  and  impliedly  under  the 
same  covenants,  unless  something  is  shown  indicating  a 
change  in  the  covenants  of  the  lease. 

Even  if  the  law  were  as  contended  by  appellant's  coun- 
sel, it  would  not  affect  this  case.  Here  there  was  no  hold- 
ing over  after  notice  of  the  termination  of  the  lease  or  to 
quit.  The  leasing  in  this  case  was  by  the  month,  by  the 
special  agreement  of  the  parties,  and  the  landlord  could  not 
terminate  the  tenancy  without  giving  thirty  days'  notice  in 
writing.    This  was  not  done. 

It  appears  from  the  evidence  that  at  the  time  of  the  mak- 
ing of  the  lease,  appellant  agreed  to  keep  the  premises  in 
good  repair.  This  he  failed  to  do,  and  in  consequence 
thereof,  the  roof  leaked  and  the  water  loosened  the  plaster- 
ing, and  it  fell  upon  appellee's  household  furniture  and 
injured  the  same.  In  the  court  below  she  sought  to  recoup 
these  damages  as  to  the  $7.50  rent,  claimed  by  the  appel- 
lant, as  due  for  the  month  of  July,  1896.  The  jury  allowed 
this  claim,  and  in  doing  so  we  think  they  were  justified  by 
the  evidence. 

The  judgment  of  the  court  below  is  aflBrmed. 
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Wm.  T.  Brown  et  al.^  Ex'rs^  ?.  Auburn  State  Bank  et  al. 

1.  Real  Estate — Failure  to  Give  Totonship  and  Range  in  Describing. 
— A  description  of  land  as  in  a  certain  section  without  naming  the  town- 
ship and  range  does  not  render  the  description  void  for  uncertainty. 
The  fact  that  there  are  many  sections  by  the  same  number  is  a  kitent 
ambiguity,  which  is  only  shown  to  exist  by  evidence  outside  tlie  descrip- 
tion, and  being  a  latent  ambiguity,  is  susceptible  of  explanation  by  parol 
testimony. 

Petition,  in  probate.  Appeal  from  the  Circuit  Court  of  Macoupin 
County;  the  Hon.  Robebt  B.  Shirley,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed  and  remanded  with  directions. 
Opinion  filed  December  2,  1897. 

EiNAKEB  &  BiNAKEB,  attomeys  for  appellants. 

Peebles,  Keefe  &  Peebles,  attorneys  for  appellees. 

**  Whenever  an  attempt  is  made  to  convey  lands,  and  the 
description  em])loyed  is  such  that  it  appears  from  itself  that 
the  premises  can  not  be  found  and  identified,  it  must  be 
regarded  as  void."    Carter  v.  Barnes,  26  111.  454. 

If  this  is  true  of  a  conveyance  of  lands,  it  is  also  true  of 
an  inventory,  which,  as  far  as  these  appellants  are  concerned, 
operates  the  same  as  a  conveyance  to  save  their  decedents' 
land  from  after-allowed  clainas. 

"  When  it  is  said  in  a  deed  that  the  grantor  conveys  a 
quarter  section  of  land  situated  in  a  county  and  township 
named,  this  is  the  general  description,  but  if  taken  alone  it 
passes  nothing,  because  there  are  many  tracts  within  the 
boundaries  named  that  would  fully  answer  the  description, 
and  not  being  distinguished  from  these  other  tracts,  it  could 
not  be  located,  and  nothing  would  pass  by  the  deed."  St 
Louis  Bridge  Co.  v.  Curtis,  103  111.  416. 

'*  If  neither  the  description  as  a  whole,  or  any  part  of  it, 
renders  it  certain  what  object  was  intended,  we  can  aflix  no 
meaning  to  the  words  employed,  and  the  deed  or  clause  is 
void  for  the  uncertainty."  Elphinstone  on  Int.  of  Deeds, 
115,  Rule  28. 
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*'If  the  words  of  a  document  are  so  defective  or  ambig- 
uous as  to  be  unmeaning,  no  evidence  can  be  given  to  show 
what  the  author  of  the  document  intended  to  say."  Am. 
&  Enc.  of  Law,  Vol.  7,  93. 

Mb.  JdSTicB  Glenn  dklivered  the  opinion  of  tub  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Macoupin  County,  Illinois,  which  finds  that  certain  lands 
belonging  to  the  estate  of  one  George  S.  Brown,  deceased, 
were  not  inventoried  or  accounted  for  by  the  executors  of  his 
will,  and  that  said  lands  are  liable  to  be  converted  into 
money  to  pay  the  claims  of  the  appellees,  who  filed  their 
demands  against  the  estate  of  said  George  S.  Brown  more 
than  two  years  after  the  issuance  of  letters  testamentary. 
The  facts  are  as  follows :  George  S.  Brown  died  testate  in 
Macoupin  county  on  the  SOthday  of  November,  A.  D.  1893. 
Letters  testamentary  were  issued  to  the  appellants  as  execu- 
tors of  his  will  on  December  30,  1893.  An  inventory  pur- 
}X)rting  to  list  all  of  the  property  of  the  estate  was  filed  by 
them,  bearing  date  January  17,  1894. 

They  made  their  first  report  of  their  acts  and  doings  as 
such  executors  to  the  County  Court  of  said  county  on  Decem- 
ber 30, 1895,  and  subsequent  to  that  date,  after  the  publica- 
tion of  a  final  settlement  notice,  they  filed  a  second  report 
on  the  24th  day  of  March,  1896.  Prior  to  the  filing  of  this 
last  report,  but  after  two  years  had  elapsed  from  the  date 
of  the  issuance  of  letters  testamentary  to  the  appellants, 
these  ap]^ellees  filed  claims  against  the  estate  of  George  S. 
Brown,  which  claims  were  founded  upon  promissory  notes 
signed  by  him  in  his  lifetime.  The  appellants  pleaded  the 
two-year  statute  of  limitations  provided  in  the  administra- 
tion act  as  a  bar  to  the  allowance  of  the  claims,  and  their 
payment  out  of  property  before  that  time  inventoried  or 
accounted  for  by  them.  The  County  Court  allowed  the 
claims,  but  required  that  they  should  be  paid  out  of  assets 
of  the  estate  of  George  S.  Brown  not  previously  inventoried 
or  accounted  for. 

The  inventory  filed  by  the  executors  described  a  large 
quantity  of  real  estate  consisting  of  town  lots  in  Modesto, 
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111.,  some  farm  lands,  and  also  a  business  house  in  Jackson- 
ville, 111.  The  method  of  arranging  and  describing  the  real 
estate  in  the  inventory  was  a  little  unusual.  The  scrivener 
grouped  certain  town  lots  together  and  marked  them  Division 
No.  1;  certain  other  town  lots,  similarly  grouped,  were 
Divisions  Nos.  2,  3,  4,  etc.;  then  certain  lands  were  described 
together  and  marked  Nos.  5,  6  and  so  on  down  to  the  con- 
clusion of  the  description  of  the  real  estate. 

All  of  the  real  property  in  each  of  these  divisions  is  fully, 
carefully  and  properly  described  except  in  Division  No.  7. 
Division  No.  7  describes  67i  acres  of  land  as  situated  in  sec- 
tions Nos.  22  and  23,  without  any  reference  to  any  township 
or  range,  county  or  State,  and  absolutely  without  any  link  to 
connect  it  with  any  subsequent  or  preceding  division,  or  any 
words  to  show  anything  with  reference  to  the  location  of  the 
land,  except  that  it  is  in  certain  sections  named  in  the  descrip- 
tion. 

The  land  involved  in  this  controversv  is  described  in  the 
inventory  filed  by  the  executors  as  follows : 

"No.  7.  The  west  one- half  of  the  north  one-half  of  the 
southeast  one-fourth  of  southwest  one-fourth  of  section  23. 
Also  the  northwest  one-fourth  of  the  northeast  one-fourth 
and  17J  acres  off  the  east  side  of  the  northeast  one-fourth  of 
the  northwest  one-fourth  of  section  22." 

It  is  contended  by  the  appellee  that  this  description  is 
void  for  uncertainty,  as*  it  specifies  neither  township,  range, 
meridian,  county  nor  State.  It  can  not  be  said  by  looking 
at  the  description  in  the  inventory  alone  that  it  is  void  for 
uncertainty.  It  does  describe  the  premises  as  certainly  and 
accurately  as  if  they  had  been  described  as  "  Black  Acre,' 
which  is  held  to  be  a  good  and  certain  description.  But  if 
we  look  outside  of  the  description  in  the  inventory,  and 
examine  the  acts  of  Congress,  and  the  public  surveys  of  the 
State,  we  see  there  is  an  ambiguity  in  the  description,  which, 
unexplained,  leaves  it  entirely  uncertain,  because  it  does  not 
refer  to  any  township,  range  or  meridian.  We  find  there 
are  as  many  sections  twenty-two  and  twenty-three  as  there 
are  congressional  townships  in  the  State.  This  is  a  latent 
ambiguity,  which  is  only  shown  to  exist  by  evidence  outside 
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the  description  in  the  inventory.  It  being  a  latent  ambi- 
gaity  is  susceptible  of  explanation  by  parol  testimony.  The 
ambiguity  in  this  case  arises  from  the  fact  that  there  are 
several  sections  twenty-two  and  twenty-three  in  this  State. 
Dougherty  v.  Purd y,  18  111.  206;  Bybee  v.  Hageman,  66  111. 
519;  Mason  v.  Merrill  et  al.,  129  111.  503;  St.  Louis^  Bridge 
Co.  V.  Curtis  et  al.,  103  111.  410,  416;  Billings  v.  Kankakee 
Coal  Co.,  67  111.  489;  Allen  v.  Bowen  et  al.,  105  111.  361; 
Clark  V.  Powers,  45  111.  283;  Colcord  v.  Alexander,  67  111. 
581;  Atwater  v.  Schenck,  9  Wis.  160.  As  it  appears  from 
tbe  evidence,  the  testator  at  the  time  of  his  death  was  the 
owner  of  the  north  one-half  of  north  half  of  the  southeast 
one-fourth  of  the  southwest  one-fourth  of  section  23,  also 
the  northwest  one-fourth  of  the  northeast  one-fourth  and 
17i  acres  oflf  the  east  side  of  the  northeast  one-fourth  of 
northwest  one-fourth  of  section  22,  in  township  number  12", 
north  of  range  8,  west  of  the  3d  principal  meridian,  in 
Macoupin  county,  State  of  Illinois;  that  he  acquired  title 
to  it  from  one  McPherson,  May  8,  1886,  that  he  was  in 
possession  at  the  time  of  his  death  and  had  been  since  the 
purchase  of  it;  and  that  he  owned  no  land  in  any  other 
township,  except  township  12  north,  range  8,  west  of  the 
3d  principal  meridian.  From  these  facts  and  circum- 
stances it  seems  clear  the  land  intended  to  be  inventoried 
by  the  executors,  the  appellants,  was  that  described  as  in 
sections  22  and  23,  in  township  12  north,  of  range  8,  west 
of  the  third  principal  meridian,  in  said  Macoupin  county. 

As  the  testator  resided  in  Macoupin  county,  Illinois,  the 
presumption  will  be  indulged  in  by  the  court,  that  the  lands 
referred  to  are  situated  in  Macoupin  county  and  in  this 
State,  until  the  contrary  appears.  There  can  be  no  doubt 
under  the  cases  above  cited  as  to  the  sufficiency  of  this  proof 
to  remove  the  latent  ambiguity.  From  the  view  we  have 
taken  of  this  case,  we  deem  it  unnecessary  to  discuss  the 
question  whether  there  has  been  such  an  accounting  by  the 
executors  of  the  lands  in  controversy,  that  will  relieve  them 
from  being  liable  to  the  payment  of  appellee's  claims. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded  with  instructions  to  dismiss  the  petition. 
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Henry  G.  Dickerson  r.  Mayor  and  Aldermen  of  the  City 

of  Le  Roy. 

1.  Cities  and  Villages— .4ppZicah*on  of  the  Statute  of  Limitations 
and  the  Doctrine  of  ,Equitable  Estoppel. — The  statute  of  limitations  does 
not  run  in  favor  of  an  individual  and  against  a  municipality  holding  a 
street  for  the  general  public,  but  the  doctrine  of  equitable  estoppel  from 
abandonment  or  non-user  may  be  invoked. 

2.  Estoppel—  IVhere  City  Has  Allovoed  Private  Person  to  Use  Street. 
— Where  municipal  authorities  consented  to  the  erection  of  structures 
in  a  public  street  and  acquiesced  in  their  remaining  there  for  twenty- 
four  years,  and  where  the  owners  of  such  structures  were  induced  to 
believe  that  they  would  not  be  interfered  with  by  the  public  authori- 
ties, and  so  believing  expended  a  large  sum  of  money  on  such  structures, 
the  court  holds  that  under  the  circumstances  it  would  not  be  equitable 
or  just  to  order  such  structures  removed,  and  tliat  the  doctrine  of  equi- 
table estoppel  applies. 

Mandamus. — ^Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Thos.  F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1897.    Affirmed.    Opinion  filed  December  2,  1897. 

Owen  T.  Reeves  and  H.  G.  Reeves,  attorney  for  appel- 
lant. 

It  \%  prima  facie  the  duty  of  the  mayor  and  city  conncil, 
in  a  city  where,  by  law,  they  are  given  power  over  streets, 
to  keep  the  streets  free  from  obstructions.  City  of  Bloom- 
ington  V.  Bay,  42  III.  503.  The  city  of  Le  Roy,  incorpo- 
rated under  the  general  law,  has  power  over  the  streets,  and 
is  required  "  To  prevent  and  remove  encroachments  or 
obstructions  upon  the  same."  Hurd's  Statutes  1895,  265, 
clause  10. 

This  power  having  been  given  the  city  council,  and  the 
general  law  providing  that  the  mayor  shall  preside  at  its 
meetings,  and  in  case  of  a  tie,  shall  give  the  casting  vote, 
the  writ  was  properly  directed  to  the  mayor  and  city 
council  in  their  official  capacity,  instead  of  the  city  of 
LeRoy,  requiring  them  to  do  the  particular  thing  specified  in 
the  writ,  which  appertains  to  their  office  and  duty.    Man* 


Third  District— May  Term,  1897.         589 

Dickerson  v.  Mayor  and  Aldermen  of  City  of  Le  Roy. 

damus  was  an  appropriate  remedy.  People  ex  rel.  v.  City 
of  Bloomington,  63  111.  207;  Chicago  &  A.  E.  R.  Co.  v. 
Suflfem,  129  111.  274. 

City  authorities  can  not  appropriate  a  street,  so  a  side- 
walk can  not  be  laid  down  upon  or  adjoining  the  boundary 
line  of  the  street.    Carter  v.  City  of  Chicago,  57  111.  283. 

A  Tillage  can  not  use  a  ^* square"  dedicated  to  the  use  of 
the  citizens  generally,  as  a  site  for  a  town  or  village  hall. 
Village  of  Princeville  v.  Auten,  77  111.  325. 

Although  a  city  holds  the  fee  to  its  streets,  yet  it  is  in 
trust  for  the  use  of  the  public  for  the  legitimate  purpose  of 
a  street.  It  has  no  power  to  sell  or  lease  or  otherwise 
appropriate  it  to  other  purposes;  nor  can  a  street  be  so 
obstructed  as  to  deprive  the  public  of  its  use  as  a  highway. 
Stack  V.  City  of  East  St.  Louis,  85  111.  377. 

The  erection  by  a  city  of  a  water  tank  in  a  street,  and 
the  erection  and  operation  of  a  steam  engine  in  connection 
therewith,  even  for  the  purpose  of  supplying  the  city  and 
its  residents  with  water,  is  not  a  use  to  which  the  street 
may  legitimately  be  put.  City  of  Morrison  v.  Hinkson,  87 
111.  587. 

A  city  has  no  power  to  so  appropriate  a  part  of  a  street, 
as  that  the  public  can  not  use  the  part  of  the  street  so 
appropriated.  The  public  has  a  right  to  the  use  of  a  street 
for  its  entire  width.  It  is  no  answer  on  the  part  of  a  per- 
son obstructing  permanently  a  part  of  a  street,  to  be  able  to 
say  that  the  part  of  the  street  not  obstructed  furnishes  free 
transit  and  is  of  sufficient  width.  If  the  city  authorities  of 
Le  Roy  think  the  street  is  wider  than  necessary,  it  might,  by 
proper  proceedings,  perhaps,  vacate  a  part  of  the  street, 
but  while  it  remains  unvacated  the  public  is  entitled  to  the 
unobstructed  use  of  the  whole  street.  Stephani  et  al.  v. 
Brown,  40  III.  428;  Smith  et  al.  v.  McDowell,  148  111.  51. 

A  municipality  holding  the  streets  in  trust  for  the  pub- 
lic, and  having  Tio  authority  to  convey  or  divert  them  for 
other  uses,  it  would  seem  inevitably  to  follow,  that  they 
can  have  no  power  to  grant  to  individuals  rights  or  ease- 
ments in  the  street  which  in  any  way  interfere  with  the 
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duty  of  preparing  them  for  public  use,  for  it  is  obvious  that 
if  such  rights  may  be  granted,  then  the  practical  use  of  the 
streets  may  become  so  burdened  with  private  rights  as  to 
place  it  beyond  the  pecuniary  ability  of  the  city  to  discharge 
its  duty  to  the  public  with  reference  to  them.  It  is  not 
consistent  to  say  that  the  city  owes  a  duty  to  the  public 
and  yet  that  it  may  voluntarily  place  it  beyond  its  power 
to  discharge  that  duty.  City  of  Quincy  v.  Jones,  76  III. 
242;  Smith  v.  McDow'ell,  148  111.  51. 

A  city  has  no  power  to  grant  or  permit  an  exclusive  use 
of  a  street  or  any  part  thereof  to  a  private  individual  or 
corporation.  St.  Louis  A.  &  T.  H.  Railroad  Co.  v.  City  of 
Belleville,  122  111.  376;  The  People  ex  rel.  v.  Walsh  et  al., 
96  111.  248;  2  Dillon  on  Mun.  Corp.  (3d  Ed.),  Sec.  688. 

A  municipal  corporation  holds  the  legal  title  to  the 
grounds  dedicated  for  streets,  in  its  governmental  capacity, 
in  trust  for  the  public  use,  and  therefore  can  not  invest 
private  parties  with  any  rights  inconsistent  with  that  use, 
and  the  statute  of  limitations  will  not  therefore  run  in 
favor  of  a  private  party  to  bar  the  rights  of  the  public. 
Lee  et  al.  v.  Town  of  Mound  Station,  118  III.  304;  City  of 
Quincy  v.  Johes,  76  III.  231;  Dillon  on  Mun.  Corp.,  Sees. 
529-533. 

The  primary  purpose  of  a  street  is  for  the  public  use  and 
it  is  not  within  the  power  of  a  municipality  to  divert  the 
street  to  permanent  private  uses.  But  every  obstruction 
of  a  street  is  not  illegal,  such  as  a  necessary  and  tempo- 
rary obstruction  incident  to  its  use  or  repair,  the  temporary 
deposit  of  earth  or  material  in  improving  adjoining 
lots,  and  excavations  under  the  street  authorized  by  the 
municipality,  if  temporary,  and  reasonably  necessary;  the 
test  in  all  such  cases  being  that  the  interruption  shall  be 
reasonably  necessary  and  shall  not  be  continued  for  an 
unreasonable  time.  2  Dillon  on  Mun.  Corp.  581  et  seq,; 
Angell  on  Highways,  Chap.  6;  Wood  on  Law  of  Nuisances, 
262  et  seq. 

But  the  extension  of  an  obstruction  to  the  free  use  of  all 
or  part  of  the  street  for  the  exclusive  benefit  of  the  h)t 
owner,  and  to  remain  permanently,  is  a  purpresture  and  is 


Third  Distkict— May  Term,  1897.  691 

Dickerson  v.  Mayor  and  Aldermen  of  City  of  Le  Roy. 

per  86  a  public  nuisance,  which  the  town  council  of  Leroy 
had  no  power  to  license,  or  by  its  refusal  to  remove  it,  main- 
tain. Wood  on  Nuisances,  283  et  aeq.;  Smith  et  al.  v.  Mc- 
Dowell, 148  111.  67;  Pettis  v.  Johnson,  56  Ind.  139.  i 

The  permanent  encroachment  upon  a  street  unauthorized 
directly  by  the  legislature  and  the  creation  of  purpresture 
therein,  which  obstructs  the  free  and  uninterrupted  passage 
of  the  public  is,  as  a  matter  of  law,  a  public  nuisance.  The 
matter  of  inconvenience  to  the  public,  or  that  sufficient  of 
the  street  may  remain  unobstructed  to  Btill  accommodate 
the  public  travel,  can  not  be  considered.  The  trustee  of  the 
public  municipality  is  charged  with  the  duty  of  keeping 
and  maintaining  the  streets,  in  all  their  parts,  open  and 
unobstructed,  and  in  a  reasonably  safe  condition  for  the 
public  use.    8mith  et  al.  v.  McDowell,  148  111.  68. 

As  showing  that  a  city  can  not  grant  or  permit  the  use 
of  any  part  of  a  street  for  private  purposes,  it  is  held  that 
where  power  is  given  to  a  city  to  vacate  a  street  this  power 
is  to  be  construed  in  view  of  the  purposes  for  which  the 
municipality  is  invested  with  control  of  the  streets,  and  its 
right  of  vacation  is  to  be  exercised  only  where  its  authorities, 
in  the  exercise  of  their  discretion,  determine  the  street  is  no 
longer  required  for  the  public  use  or  convenience,  and  they 
have  no  power  to  vacate  a  strip  of  land  along  and  in  a  public 
street  for  the  sole  purpose  of  enabling  a  private  person  to 
occupy  such  strip  of  the  street  with  a  permanent  structure, 
appurtenant  to  his  building  abutting  upon  the  street.  Smith 
et  aL  V.  McDowell,  148  Hi.  51, 

RowELL,  Neville  &  Lindlet,  attorneys  for  appellees. 

Where  the  public  have  long  withheld  the  assertion  of 
control  over  the  streets,  and  private  parties,  by  the  acts  of 
the  public,  or  those  representing  the  public,  have  been 
induced  to  believe  the  streets  abandoned  by  the  public,  and 
on  the  faith  of  that  belief,  and  with  the  acquiescence  of 
those  representing  the  public,  have  placed  themselves,  by 
making  structures  or  improvements  in  the  streets,  in  a  situ- 
tion  where  they  must  suffer  great  pecuniary  loss  if  those 
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representing  the  public  be  allowed  afterward  to  allege  the 
street  was  not  abandoned,  the  doctrine  of  equitable  estop- 
pel may  be  applied.  Chicago,  Rock  Island  &  Pacific  Eail- 
road  Co.  v.  City  of  Joliet,  79  111.  25. 

Open  and  exclusive  adverse  possession  by  private  parties 
and  complete  non-user  by  a  city  for  more  than  twenty  years 
estops  a  city  from  claiming  the  property  where  the  circum- 
stances would  make  it  inequitable  for  the  city  to  claim  that 
there  had  been  no  abandonment.  City  of  Peoria  v.  John- 
ston, 56  111.  45;  Village  of  Winnetka  v.  Prouty,  107  111.  218; 
Village  of  Auburn  v.  Goodwin,  128  111.  57;  Hewes  v.  Vil- 
lage of  Crete,  68  111.  App.  305. 

Long  acquiescence  in  a  boundary  line  estops  the  parties 
from  denying  its  correctness.  Kerr  v.  Hitt,  75  111.  51. 
"^^While  municipal  corporations  are  not,  as  respects  public 
right,  within  ordinary  limitation  statutes,  still  the  princi- 
pal of  an  estoppel  in  pais  applicable  in  such  cases  as  this, 
leaves  the  court  to  decide  the  question  not  by  mere  lapse  of 
time,  but  by  all  the  circumstances  of  the  case,  and  to  hold 
the  public  estopped  or  not,  as  right  and  justice  may  require. 
Chicago  R.  I.  &  P.  R.  R.  Co.  v.  City  of  Joliet,  79  111.  25; 
Chicago  &  N.  W.  R.  R  Co.  v.  The  People  ex  rel.,  91  111.  251. 

It  is  the  general  doctrine  that  municipalities  under  the 
power  of  exclusive  control  of  their  streets  may  allow  any 
use  of  them  consistent  with  the  public  object  for  which 
they  may  be  held. 

Building  vaults  under  the  streets,  alleys  and  sidewalks 
is  permissible,  and  a  permit,  when  accepted  and  acted  on  by 
the  holder  by  making  costly  improvements  required,  will 
constitute  a  contract  between  the  city  and  the  holder  of  the 
permit  irrevocable  at  the  mere  will  of  the  city.  Nelson  v. 
Godfrey,  12  111.  20;  Gridley  v.  City  of  Bloomington,  68  111. 
47;  Chicago  Mun.  Gas  L.  &  F.  Co.  v.  Town  of  Lake,  130  IlL 
42;  Gregsten  v.  City  of  Chicago,  145  111.  451. 

The  owners  of  lots  bordering  upon  streets  have  a  right  to 
make  a  reasonable  and  proper  use  of  the  same.  What  may 
be  deemed  such  reasonable  use  depends  much  upon  the  local 
situation  and  public  uses.  O'Linda  v.  Lothrop,  21  Pick. 
292;  Underwood  v.  Carney,  1  Cush.  285. 
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It  is  a  legitimate  use  of  streets  to  grant  to  persons  or 
companies  the  right  to  erect  poles  and  wires  to  supply  elec- 
tric light  to  consumers.  Dickson  v.  Kewanee  Electric  Light 
&  Motor  Co.,  58  111.  App.  379. 

Me.  Justioe  Glenn  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  by  mandamus  to  compel  appellees  to 
remove  certain  obstructions  placed  on  Center  street  in  the 
city  gf  Le  Eoy  in  McLean  county.  Center  street  runs  east 
and  west  and  Buck  street  north  and  south  throuffh  the  citv 
of  Le  Roy.  The  I.  B.  &  W.  Railroad  was  built  and  opened 
through  the  city  of  LeRoy  in  1870.  The  railroad  enters 
the  city  from  the  northwest  and  passes  a  little  south  of  east 
across  the  city,  running  diagonally  over  the  intersection'  of 
Center  and  Buck  streets.  In  1870  there  was  a  large  flour- 
ing mill  situated  on  the  southwest  corner  of  block  23 
in  the  city  of  Le  Roy.  The  north  line  of  Center  street 
is  the  south  boundary  line  of  block  23,  and  the  east 
line  of  Buck  street  is  the  west  boundary  line  of  block  23. 
The  flouring  mill  was  eighteen  to  twenty  feet  east  of  the  east 
line  of  Buck  street,  and  thirteen  to  fourteen  feet  north  of  the 
north  line  of  Center  street.  Barnum  &  Keenan  purchased 
this  mill  and  block  23,  upon  which  it  was  situated. 
Desiring  to  enlarge  the  flouring  mill  so  as  to  fit  it  for  a  grain 
elevator  as  well  as  for  milling  purposes,  they  in  1872 
applied  to  the  then  town  board  for  permission  to  put  posts 
a  short  distance  in  the  street  to  support  the  proposed  addi- 
tion to  the  second  story  of  the  mill,  and  also  for  permission 
for  the  railroad  company  to  run  a  spur  track  along  the  south 
side  of  the  mill.  Both  permits  were  granted.  Barnum  & 
Keenan  after  procuring  permission  built  an  extension  on  the 
south  side  of  the  mill  sixteen  feet  wide  and  forty-eight  feet 
long,  and  eleven  feet  above  the  level  of  the  street,  supported 
by  five  posts,  twelve  by  twelve  in  size  and  standing  some 
two  and  one-half  feet  south  of  the  north  line  of  Center 
street  at  the  west  and  some  six  feet  at  the  east  end.  In 
this  extension  are  four  cribs  or  bins,  twelve  by  sixteen  feet, 
for  storing  grain,  with  a  capacity  of  about  three  thousand 
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bashels  to  the  bin.  Upon  the  completion  of  these  bins  by 
which  this  part  of  the  mill  was  converted  into  an  elevator, 
the  railroad  company  built  a  spar  track  from  their  main  line 
under  the  bins,  and  eastward  two-thirds  of  the  way  across 
the  block,  making  room  for  two  or  three  cars  beyond  the 
elevator.  Owing  to  a  decline  in  Center  street  going  east 
the  grade  of  the  railroad  track  at  the  east  end  is  higher  than 
the  traveled  part  of  the  street,  four  or  five  feet,  and  bends  a 
little  to  the  south,  so  that  at  the  east  end  it  is  some  six  feet 
south  of  the  north  line  of  Center  street.  Under  the  bins  on 
the  railroad  track  is  a  set  of  railroad  scales  to  weigh  cars. 
The  making  of  these  improvements  cost  about  three  thou- 
sand dollars. 

By  permission  of  the  town  board  of  the  then  town  of 
Le  Roy,  Barnum  &  Keenan,  in  1873,  erected  a  platform 
scale  at  a  cost  of  from  six  to  eight  hundred  dollars  at  the 
southwest  corner  of  the  intersection  of  Center  and  Buck 
streets.  The  scales  extend  into  the  street  about  seven  feet, 
are  on  a  level  with  the  surface  of  the  street,  and  are  covered 
by  a  roof,  supported  by  four  posts.  Charly  &  Payne 
bought  their  property  of  Barnum  &  Keenan  and  now  own  it. 
The  business  houses  are  on  (ycnter  street  and  about  one- 
fourth  of  a  mile  east  of  the  mill.  The  width  of  Center  and 
Buck  streets  is  sixty-six  feet. 

The  obstructions  complained  of  are  the  elevator  bins  and 
the  five  posts  supporting  them,  placed  over  the  north  line  of 
Center  street  at  the  west  end  two  and  one-half  feet,  and  at 
the  east  end  six  feet,  and  the  platform  scales  at  the  south- 
west corner  of  the  intersection  of  Center  and  Buck  streets, 
extending  into  Center  street  seven  feet  from  the  south  line. 
The  former  were  placed  where  they  now  are  in  1872,  and  the 
latter  in  1873.  As  to  the  facts  in  this  case  there  is  no  sub- 
stantial disagreement.  There  is  but  one  question  of  law 
arising  in  the  case.  The  authority  and  control  of  the  mayor 
and  aldermen  over  the  streets  and  alleys  of  the  city  of  Le 
Eov,  with  the  restrictions  and  limitations  stated  in  the 
authorities  cited  by  appellant  are  admitted.  They,  how- 
ever, are  not  applicable  to  the  facts  and  circumstances  in  this 
case. 
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While  the  statute  of  limitations  does  not  apply  in  cases 
of  this  character,  the  defense  of  equitable  estoppel  from 
abandonment  or  non-user  raav  be  invoked.  This  is  the 
defense  invoked  in  this  case  by  the  appelJDes.  The  Supreme 
Court,  as  an  illustration  of  this  doctrine  in  discussing  the 
question,  have  said  in  Lee  v.  Town  of  Mound  Station,  118 
HI.  317:  "  It  is  true  we  have  held  where  the  public  have 
long  withheld  the  assertion  of  control  over  streets,  and  pri- 
vate parties  have  been  by  the  acts  of  those  representing  the 
public,  induced  to  believe  the  streets  abandoned  by  the 
public,  and  on  the  faith  of  that  belief,  and  with  acquiescence 
of  those  representing  the  public,  they  have  placed  them- 
selves, by  making  structures  or  improvements  in  the  street, 
in  a  situation  where  they  must  suffer  great  pecuniary  loss, 
if  those  representing  the  public  be  allowed  afterward  to 
allege  that  the  street  was  not  abandoned,  the  doctrine  of 
equitable  estoppel  may  be  applied." 

It  is  further  said  with  reference  to  this  doctrine :  *^  There 
is  no  danger  in  recognizing  the  principle  of  an  estoppel  in 
pais  as  applicable  to  such  cases  as  this,  as  it  leaves  the 
courts  to  decide  the  question,  not  by  the  mere  lapse  of 
time,  but  by  all  the  circumstances  of  the  case,  to  hold  the 
public  estopped  or  not,  as  right  and  justice  may  require." 
Jordan  v.  City  of  Chenoa,  166  111.  530;  Chicago,  R.  I.  &  P.  E. 
11.  Co.  V.  City  of  Joliet,  79  111.  25;  County  of  Piatt  v.  Good- 
ell,  97111.  84;  Village  of  Winnetka  v.  Prouty,  107  HI.  218; 
Village  of  Auburn  v.  Goodwin,  128  111.  57;  City  of  Peoria 
V.  Johnston,  56  111.  45. 

In  this  case  the  municipal  authorities  consented  to  the  erec- 
tion of  the  structures  now  complained  of  where  they  novv 
encroach  on  the  street,  more  than  twenty-four  years  ago, 
and  have  acquiesced  in  their  remaining  all  this  time.  No 
one  has  made  any  objections  to  their  being  there,  until  just 
before  the  commencement  of  this  suit,  complaint  was  made 
by  appellant.  The  owners  of  these  structures  were  in  good 
faith  induced  to  believe,  and  did  believe  they  would  not  be 
interfered  with  by  the  public  authorities,  and  erected  the 
elevator,  and  the  spur  of  the  railroad  running  into  the  mill. 
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at  an  expense  of  about  $3,000,  and  the  platform  scales  at  a 
cost  of  $700.  If  those  representing  the  public  are  compelled 
to  remove  these  structures  and  improvements,  the  appellees 
must  suffer  great  pecuniary  loss.  It  seems  to  us  from  all 
the  facts  and  circumstances  in  this  case  it  would  not  be 
equitable  or  just  to  do  it,  and  the  doctrine  of  equitable 
estoppel  should  be  applied  to  this  case. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Wm.  NeTlas  Banking  Go.  r.  John  H.  Brunges. 

1.  Rules  op  CouBH—Must  he  Obeyed,— X  judgment  wiU  be  reversed 
for  a  failure  of  an  appellee  to  file  briefs  as  required  by  the  rules  of  the 
court. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Calhoun  County;  the  Hon.  John  Zahru,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Reversed  and  remanded. 
Opinion  filed  December  2,  1897. 

Henry  T.  Kainet,  attorney  for  appellant. 
No  appearance  for  appellee. 

Opinion  per  Curiam. 

The  appellant  has  filed  his  briefs  and  abstracts  of  the 
record  herein,  in  compliance  with  the  rules  of  this  court, 
but  the  appellee  has  failed  to  comply  with  the  rules  in  not 
filing  his  briefs.  The  judgment  of  the  County  Court  of 
Calhoun  County  is  therefore  reversed,  and  the  cause 
remanded  to  that  court,  under  rule  30  of  this  court,  for 
want  of  briefs  by  appellee.  See  Stark  Bros.  Nursery  and 
Orchard  Co.  v.  J.  H.  Hall,  60  HI.  App.  139;  Urbana  & 
Champaign  Electric  Street  Ky.  Co.  v.  Minnie  Elsemiller,  60 
111.  App.  144;  Russell  etal.  v.  Payne,  65  111.  App.  471; 
Blackman  et  al.  v.  Lewis,  69  111.  App.  1S6;  Hamilton  v. 
Andrews,  68  111.  App.  393.    Reversed  and  remanded. 
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Use,   etc.  hll0_a20l| 

1.  BniLDiNa  Associations—  Effect  of  Assignment  of  Stock,  After 
Notice  of  Withdrawal, — An  assignment  of  stock  of  a  buildin<;  associa- 
tion after  notice  of  withdrawal  has  been  served,  is  a  mere  assignment  of 
a  demand  against  the  association,  and  does  not  make  the  assignee  a 
stockholder,  and  in  case  suit  is  instituted  it  should  be  in  the  name  of  the 
assignor. 

2.  Same— Certificate  Issued  to  Local  Stockholder  Binding  on  Foreign 
Association  cu  Against  Foreign  Charter  or  Statute.— Where  el  foreign 
building  and  loan  association  comes  into  this  State  to  do  business  it  can 
have  no  greater  rights  than  domestic  associations  of  like  character,  and 
where  its  charter  or  the  statute  of  the  State  under  which  it  was  incor- 
porated provides  restrictions  for  the  withdrawal  of  stock  not.  con- 
tained in  ours  they  will  not  be  permitted  to  prevail  over  the  terms  of 
the  certificate  which  is  issued  to  the  Illinois  stockholder. 

3.  Same — Deductions  from  Amount  Paid  in  by  Withdraunng  Stock- 
holder.— There  is  no  provision  in  the  statutes  of  this  State  for  deducting 
a  net  loss  from  the  amount  to  be  paid  a  withdrawing  stockholder  of  a 
building  association,  and  as  long  as  such  an  association  transacting 
business  in  this  State,  though  organized  under  the  laws  of  another  State, 
is  a  going  concern  and  doing  business,  it  must  pay  a  withdrawing  stock- 
holder without  any  such  deduction. 

Assampsit,  on  building  association  stock.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  December  2,  1897. 

Palmer,  Shutt,  Hamill  &  Lester,  attorneys  for  appel- 
lant. 

MoGuiRB  &  Salzenstein,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  THE  Court. 

On  the  '26th  of  June,  1893,  J.  W.  Yantis  subscribed  for 
and  became  the  owner  of  four  shares,  of  the  par  value  of 
$2,000,  of  the  capital  stock  of  the  St.  Louis  Loan  and  Invest- 
ment Company,  a  Missouri  corporation  doing  business  in 
Illinois. 
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It  was  provided  by  the  certificate  issued  to  him  that  he 
should  pay  as  dues  ten  dollars  for  the  period  of  ninety-six 
months,  at  which  time  the  stock  should  mature.  It  also 
contained  a  provision  that  the  stock  could  be  withdrawn  at 
any  time  on  giving  fifteen  days  notice,  in  which  event  the 
holder  should  be  repaid  all  he  had  paid  as  dues  and  six  per 
cent  interest  thereon. 

After  paying  $2S0  as  dues  Yantis,  early  in  November, 
1895,  gave  written  notice  of  his  election  to  withdraw  and 
on  the  4th  day  of  that  month  delivered  his  pass  book  and 
certificate  to  John  G.  Drennan,  who  was  at  the  time  repre- 
senting the  company  at  Springfield,  Illinois.  The  company 
declined  to  pay  upon  the  ground  that  there  were  no  funds  on 
hand  applicable  to  the  pa^'ment  of  withdrawals,  and  because 
no  action  could  be  taken  until  a  meeting  of  the  directors  of 
the  company. 

On  the  29th  of  November,  1895,  Yantis  made  an  assign- 
ment of  his  stock  to  David  R.  Levy,  and  on  the  following 
dav  this  suit  was  commenced  to  recover  the  amount  of  dues 
paid  and  six  percent  interest  thereon.  A  jury  was  waived 
and  the  case  was  tried  by  the  court,  who  found  for  the 
plaintiff,  and  rendered  judgment  against  the  defendant  for 
the  full  amount  of  the  dues  paid  and  six  per  cent  interest, 
amounting  to  $329.50. 

Upon  the  trial  of  this  case  in  the  Circuit  Court  it  was  con- 
tended as  a  matter  of  law  that,  as  between  the  plaintiff  and 
David  R.  Levy,  the  plaintiff  was  estopped  from  maintaining 
tl\e  suit  against  the  defendant  by  reason  of  his  having  sold 
and  assigned  his  stock  to  Levy.  That  contention  was  em- 
bodied in  a  proposition  of  law  submitted  to  the  court  and 
refused.  It  is  now  insisted  upon  as  a  ground  for  reversing 
the  judgment. 

We  can  not  regard  the  transfer  of  the  stock  to  Levy  as 
more  than  a  mere  assignment  of  Yantis'  demand  against 
appellant.  It  did  not  make  Levy  a  stockholder.  To  accom- 
plish that  the  certificate  required  a  formal  transfer  to  be 
made  on  the  books  of  the  company.  If  Yantis'  notice  of 
withdrawal  was  sufficient  he  became  thereby  a  creditor,  and 
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when  he  made  the  assignment  to  Levy,  the  stock  not  being 
negotiable  paper,  it  was  necessary  to  bring  the  suit  in  his 
name. 

Appellant  denies  the  sufficiency  of  the  notice  of  with- 
drawal given  by  Yantis.  It  was  provided  by  the  statute  of 
Missouri  under  which  appellant  was  organized  and  did  busi- 
ness, that  any  stockholder  wishing  to  withdraw  should  give 
thirty  days'  notice  of  such  intention,  and  that  the  notice 
should  be  given  at  a  regular  meeting  of  the  board  of 
directors.  The  certificate  which  was  issued  to  Yantis  con- 
tained this  clause :  '^  Stock  can  be  withdrawn  at  any  time 
upon  giving  fifteen  days  notice,  when  the  holder  will  receive 
the  dues  paid  in  with  interest  at  the  rate  of  six  per  cent 
per  annum."  It  is  clear  that  this  clause  in  the  certificate 
violates  the  provision  of  the  Missouri  statute  above  men- 
tioned. Appellant,  therefore,  contends  that  any  provision 
of  the  certificate  fixing  a  shorter  time  for  notice  of  with- 
drawal is  absolutelv  void. 

There  is  in  the  statute  of  Illinois  no  such  inhibition  with 
reference  to  the  length  of  notice  which  the  stockholder 
must  give  of  his  intention  to  withdraw  as  that  contained 
in  the  Missouri  statute.  Where  a  foreign  building  and  loan 
association  comes  into  this  State  to  do  business  it  can  have 
no  greater  rights  than  domestic  associations  of  like  char- 
acter, and  where  its  charter  or  the  statute  of  the  State  under 
which  it  was  incorporated  provides  restrictions  for  the  with- 
drawal of  stock  not  contained  in  ours,  they  will  not  be  per- 
mitted to  prevail  over  the  terms  of  the  certificate  which  is 
issued  to  an  Illinois  stockholder.  We  are  'clearly  of  the 
opinion  that  the  notice  for  withdrawal  was  sufficient,  not 
only  with  reference  to  length  of  time,  but  also  with  refer- 
ence to  the  manner  in  which  it  was  given.  Yantis,  after 
applying  to  John  G.  Drennan,  the  collector  and  local  repre- 
sentative of  appellant  at  Springfield,  followed  the  direc- 
tions of  Drennan,  and  gave  just  such  notice  as  he  suggested 
and  the  certificate  required. 

In  reply  to  appellee's  notice  for  withdrawal,  appellant's 
secretary,  at  St.  Louis,  wrote  appellee  that  the  State  super- 
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visor  of  Missoari  had  taken  charge  of  the  company,  and 
sent  a  report  of  the  supervisor  showing  that  the  company 
had  been  so  managed  that  it  had  sustained  a  net  loss  of 
forty  per  cent.  In  a  section  of  the  Missouri  statute  it  is 
provided  that  "  should  there  have  been  a  net  loss  instead  of 
a  net  gain,  then  such  withdrawing  stockholder  shall  receive 
the  actual  amount  paid,  less  his  proportion  of  the  net  loss." 
It  was  contended  in  the  court  below  and  is  here  contended, 
that  because  of  that  statutory  provision,  and  the  fact  that 
there  had  been  in  the  management  of  the  affairs  of  the 
company  a  net  loss  of  forty  per  cent,  no  greater  judgment 
could  be  rendered  than  sixty  per  cent  of  the  amount  paid, 
even  if  it  be  held  that  the  notice  for  withdrawal  was  suf- 
ficient. Waiving  the  question  of  whether  there  was  in  fact 
a  net  loss  we  are  not  disposed  to  apply  that  provision  of 
the  Missouri  statute.  Under  our  statute  there  is  no  pro- 
vision for  deducting  for  net  loss  in  event  of  withdrawal.  As 
long  as  a  building  and  loan  association  is  a  going  concern 
and  doing  business  it  must  pay  a  withdrawing  stockholder 
without  any  such  deduction.  There  is  nothing  in  the  record 
of  this  case  showing  that  appellant  is  not  a  going  concern. 
The  letter  of  Johnson,  the  secretary,  shows  that  it  was  to 
continue  in  business  under  a  plan  of  the  supervisor  to  over- 
come the  loss  which  had  been  sustained. 

Numerous  propositions  of  law  were  tendered  to  the  court 
by  appellant  and  refused.  They  were  to  the  effect  that  the 
statutes  of  Missouri  control  and  govern  the  rights  of  the 
parties  with  reference  to  the  notice  of  withdrawal  and  the 
amount  of  appellant's  liability.  In  refusing  them  the  court 
evidently  entertained  the  views  expressed  by  us,  and  we  hold 
that  they  were  rightfully  refused  without  further  extending 
this  opinion. 

The  judgment  below  is  right  and  should  be  affirmed. 
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Wabash  Railroad  Company  y.  Beqjamlii  F.  Pickrell. 

1.  liAlisoAjy&^Liability  of,  for  Failure  to  Fenoe  Track,— It  is  suffi- 
cient tor  a  plaintiff  suing  a  railroad  for  the  value  of  stock  alleged  to 
have  been  killed  on  account  of  a  failure  of  the  company  to  maintain 
proper  fences  and  cattle-guards,  to  show  that  the  stock  was  killed  at  a 
point  where  the  company  was  required  to  fence;  he  need  not  show  that 
such  stock  entered  upon  the  right  of  way  at  a  place  where  the  com- 
pany was  required  to  erect  and  maintain  fences  and  cattle-guards. 

Trespass  on  the  Case,  for  the  value  of  stock  killed  by  a  railroad. 
Appeal  from  the  Circuit  Court  of  Sangamon  County;  the  Hon.  James 
A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1897.    Affirmed.    Opinion  filed  December  2,  1897. 

Geo.  B.  Burnett,  attorney  for  appellant. 

In  this  State  it  is  held  that  the  statute  requiring  railroads 
to  fence  their  tracks  ought^*not  to  be  construed  so  as  to 
embrace  that  which  is  not  within  the  statute,  and  that 
depots  and  stations  are  not  embraced  within  its  terms. 
That  it  is  only  side  tracks  not  at  stations  or  depots,  and 
such  parts  of  side  tracks  as  do  not  constitute  part  of  the 
depot  yards,  that  can  be  held  to  be  within  the  statute. 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Hans,  HI  111.  114. 

It  was  not  sufficient  for  plaintiff  to  show  that  the  horse 
in  question  was  killed  at  a  point  where  appellant  was 
required  to  fence;  it  was  incumbent  on  him  to  show  by  a 
preponderance  of  the  evidence  that  the  animal  entered  upon 
the  right  of  way  at  a  point  where  appellant  was  required 
to  erect  and  maintain  fences  and  cattle-guards.  The  place 
where  the  animal  was  struck  and  killed  is  immaterial.  Great 
Western  R.  R.  Co.  v.  Morthland,  30  111.  451;  Bremmer  v. 
Green  Bay  8.  P.  &  N.  R.  R.  Co.,  61  Wis.  114. 

A  railroad  company  is  not  required  to  fence  its  road  at  a 
place  where  a  fence  would  interfere  with  it^s  own  right  in 
operating  its  road  or  transacting  its  business,  nor  where  the 
rights  of  the  public  in  doing  business  with  the  company 
would  be  interfered  with.  Toledo,  Wabash  &  Western  R. 
R.  Co.  V.  Chapin,  66  111.  604. 
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The  terms  "  station  "  and  "  depot "  mean  the  same  thing, 
and  include  the  entire  grounds  used  by  the  company  at  the 
station.  Pittsburg,  F.  W.  &  C.  R.  H.  Co.  v.  Eose  et  al.,  24 
Ohio  St.  219. 

Conklino  &  Grout,  attorneys  for  appellee. 

Suppose  it  was  true  that  the  mare  went  upon  the  track 
between  the  elevator  and  stock  pen,  and  that  it  was  an 
excepted  place,  and  she  then  ran  west  on  the  track  a 
half  a  mile  west  of  excepted  point,  for  lack  of  fence  and 
cattle-guard,  still  the  company  was  liable.  Atchison,  T.  & 
S.  F.  R.  R.  Co.  V.  Elder,  149  111.  173. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  fr(5m  a  judgment  rendered  for  appellee 
against  appellant  for  $335,  in  a  suit  to  recover  for  the  kill- 
ing of  a  valuable  mare  which  had  gone  upon  appellant's 
railroad  track  and  was  struck  by  a  passing  train. 

The  negligence  charged  in  the  declaration  was  failure  to 
fence  the  railroad  track  and  right  of  way,  and  erect  cattle- 
guards  thereon  at  a  place  west  of  the  station  of  Lanesville, 
in  Sangamon  county,  where  the  mare  was  killed. 

Lanesville  is  a  small,  unincorporated  village,  the  buildings 
consisting  of  appellant's  depot,  two  elevators,  an  elevator 
office,  two  stores,  and  eight  dwelling  houses.  In  addition 
to  its  main  track,  appellant  has  a  side  track  there,  extend- 
ing west  from  the  de]X)t  about  half  a  mile.  About  230  feet 
west  of  the  point  where  the  side  track  connects  with  the 
main  track  is  a  cattle-guard.  From  that  cattle-guard  to  the 
depot  there  is  neither  fence  nor  cattle-guard.  A  short  dis- 
tance west  of  the  depot  and  adjoining  the  side  track  are  two 
elevators  and  stock  pens. 

The  mare,  with  other  horses,  escaped  from  appellee's  pas- 
ture into  the  public  highway,  and  from  thence  upon  the  right 
of  way.  She  was  struck  by  an  engine  on  the  main  track  at 
a  point  nearly  half  a  mile  west  of  the  depot  and  about  300 
feet  east  of  where  the  side  track  joins  the  main  track.   The 
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evidence  clearly  shows  that  she  was  killed  at  a  point  where 
it  was  the  duty  of  appellant  to  fence  against  stock. 

The  evidence  also  shows  that  all  that  portion  of  the  right 
of  way  between  the  depot  and  the  stock  pens  was  necessa- 
rily kept  open  for  the  convenience  of  the  public  in  transact- 
ing business  with  appellant.  It  was  not  the  duty  of  appel- 
lant to  fence  that  portion  of  its  track.  At  some  point 
between  the  stock  pens  and  the  place  where  the  mare  was 
killed,  there  should  have  been  a  cattle-guard  connected  with 
a  fence. 

It  is  contended  that  she  went  upon  the  track  between  the 
west  elevator  and  the  stock  pens,  at  a  place  where  the  com- 
pany was  not  required  to  fence,  and  for  that  reason  appellee 
was  not  entitled,  under  the  pleadings,  to  recover.  The  evi- 
dence does  not  clearly  show  where  she  entered  upon  the 
track.  No  one  saw  her  when  she  did  so.  It  was  shown  that 
there  were  tracks  leading  from  the  highway  through  the 
space  between  the  elevator  and  the  stock  pens  onto  the  rail- 
road, but  it  was  not  shown  that  there  were  no  tracks  from 
the  highway  to  the  railroad  at  any  point  between  the  stock 
pens  and  the  cattle-guard.  Jos.  P.  Kent  testified  that  a  few 
minutes  before  hearing  the  whistle  of  the  engine  he  saw  the 
horses  (some  ten  or  twelve  in  number)  going  west  on  the 
highway  past  the  elevator  and  stock  pens.  But  if  the  evi- 
dence was  clear  that  the  ma^e  went  from  the  highway  onto 
the  railroad  between  the  elevator  and  the  stock  pens,  appel- 
lant would  be  liable.  There  was  nearly  half  a  mile  of 
unfenced  tnick  where  the  statute  imposed  the  duty  of  erect- 
ing fences  and  cattle-guards  suitable  to  keep  out  stock.  Had 
appellant  performed  its  duty  in  that  regard,  appellee's  mare 
could  not  have  gone  to  the  point  where  she  was  struck  by 
the  engine.  There  should  have  been  a  cattle-guard,  con- 
nected with  a  suitable  fence,  at  some  point  between  the 
stock  pens  and  the  place  where  she  was  killed.  She  went 
from  an  excepted  place  on  appellant's  right  of  way  t/O  a  place 
that  was  not  excepted  because  there  was  not  a  cattle-guard 
there  as  required  by  statute.  The  effect  of  a  holding  in 
accord  with  appellant's  contention   in  this  class  of  cases 
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would  be  to  make  a  railroad  company  that  had  failed  to 
fence  any  portion  of  its  road  liable  only  for  injury  to  stock 
that  had  come  upon  the  right  of  way  at  a  point  where  the 
statute  required  it  to  fence,  and  not  liable  for  injury  done  to 
stock  that  had  come  upon  the  right  of  way  at  a  point  not 
required  to  be  fenced,  and  had  gone  from  there  to  a  place 
where  the  statute  did  require  it.  In  other  words,  a  com- 
pany having  no  fence  or  cattle-guards  whatever  would  not 
be  liable  for  stock  that  had  come  upon  the  right  of  way  at  a 
highway  crossing  and,  after  wandering  along  the  track,  was 
killed  at  a  place  required  to  be  fenced.  In  carrying  out  the 
design  which  the  legislature  had  for  the  protection  of  the 
traveling  public,  as  well  as  for  the  owners  of  stock,  the  stat- 
ute provided  for  cattle-guards  as  well  as  fences.  To  hold 
as  contended  for  would  violate  the  purpose  of  the  legisla- 
tion. 

We  are  unable  to  concur  in  the  contention  that  the  judg- 
ment should  be  reversed  because  appellee  failed  to  prove  the 
averments  of  his  declaration.  In  the  second  count  it  is 
averred  that  the  defendant  ^^  failed  to  fence  its  track  and 
right  of  way  or  erect  cattle-guards  thereon  at  and  near  the 
west  end  of  its  station  yards  at  Lanesville,  and  west  from 
that  point  for  a  long  distance,  to  wit,  half  a  mile,  suitable 
and  sufficient  to  prevent  horses  from  getting  on  such  rail- 
road track  and  right  of  way,  whereby  and  for  want  of  such 
fence  and  cattle-guard  a  certain  mare  of  plaintiff  of  the 
value  of  $500  went  upon  said  railroad  track  and  right  of 
way  and  was  killed  by  the  engine  and  cars  of  the  defend- 
ant." The  count  covers  the  point  where  she  went  on  the 
track  as  well  as  where  she  was  killed. 

With  the  views  above  expressed  it  is  not  necessary  to  dis- 
cuss in  detail  the  refused  propositions  of  law. 

We  do  not  think  the  damages  fixed  by  the  court  were 
excessive.  The  animal  killed  was  a  valuable  brood  mare 
with  foal,  and  was  shown  to  be  worth  at  least  $300.  An 
allowance  of  $300  for  the  mare  and  $35  for  attorney  fees 
did  appellant  no  injustice. 

Judgment  affirmed. 
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George  L.  Zink  et  al.  ?•  Wells^  Fargo  &  Go. 

1.  AMXSDUKHTB^Changes  in  the  Form  of  Jetton.— There  is  no  rea- 
son why  a  person  who  has  brought  suit  in  replevin  and  been  unable  to 
find  the  property  should  be  denied  the  right  to  change  his  action  to 
assumpsit. 

3.  Practioe— TT^en  Depontions  Should  he  Objected  to.— Where  a 
oommissioner  to  take  the  deposition  of  a  witness  has  improperly  refused 
to  allow  one  of  the  parties  to  cross-examine  such  witness,  the  court  may 
properly  deny  a  motion  to  suppress  the  deposition  and  order  a  new  com- 
mission to  issue  to  allow  the  party  aggrieved  an  opportunity  to  examine 
the  witness. 

8.  Stolen  Money— TVansf^r  of  Title  to,— A  thief  can  not,  by  written 
order,  assign  stolen  money  in  consideration  of  services  to  be  performed 
in  the  future  and  thereby  give  to  the  assignee  a  title  that  will  prevail 
over  that  of  the  true  owner. 

4  AasuMPsrt—For  Moneif  Had  and  Received— When  it  Will  Lie,— 
An  action  of  assumpsit  for  money  had  and  received  will  lie  whenever 
one  person  has  received  money  which  in  justice  belongs  to  another  and 
which  in  justice,  and  right  should  be  returned,  and  under  this  rule 
assumpsit  may  be  maintained  to  recover  the  value  of  money  that  has 
been  stolen. 

Assampsit. — Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  Jacob  Fouke,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1897.    Affirmed.    Opinion  filed  December  2,  1897. 

HowETT  &  Jett,  attorneys  for  appellants. 

In  general  whenever  one's  property  has  been  wrongfully 
taken  from  him,  he  has  his  election  to  proceed  aj^ainst  the 
wrongdoer  in  replevin,  trespass  or  trover,  or  he  may  waive 
the  tort  and  sue  in  assumpsit  for  the  value  of  the  property. 
These  two  classes  of  actions  are  based  upon  inconsistent 
theories.  The  first  proceeds  upon  the  theory  that  the  title 
to  the  property  has  never  passed  from  the  plaintiflf;  the  last 
proceeds  upon  the  assumption  of.  a  sale  of  the  property, 
whereby  the  title  passed  to  the  defendant.  The  remedies 
are  not  concurrent  and  are  based  on  inconsistent  rights. 
Whenever  the  law  supplies  to  a  party  two  or  more  methods 
of  redress  in  a  given  case,  based  upon  inconsistent  theories, 
the  party  is  put  to  his  election,  and  his  choice  of  either  is  a 
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bar  to  his  resort  to  the  other.  28  -Am.  &  Eng.  Ency.  of  Law, 
570;  7  Ency.  of  P.  and  P.,  361. 

Here  appellee  first  brought  an  action  in  replevin,  adding 
a  count  in  trover.  This  was  an  election  by  appellee  between 
inconsistent  remedies  and  was  conclusive  upon  it,  and 
appellee  should  not  thereafter  have  been  permitted,  over 
objection  of  appellants,  to  amend  its  form  of  action  and 
declare  upon  a  cause  of  action  that  was  wholly  inconsistent 
with  the  election  first  made.  The  special  plea,  to  which 
the  court  sustained  a  demurrer,  set  out  this  election  of 
appellee  to  proceed  in  tort  and  denied  the  right  of  appellee 
thereafter  to  proceed  on  account  of  the  same  cause  of 
action,  in  assumpsit.  The  reason  for  this  is  that  when  it 
becomes  necessary  to  choose  between  inconsistent  rights 
and  remedies — to  which  election  appellee  was  put  when 
about  to  bring  suit — the  election,  when  made,  with  a  knowl- 
edge of  all  the  facts,  will  be  final  and  can  not  be  recon- 
sidered, even  when  no  injury  has  been  done  by  the  choice 
or  would  result  from  setting  it  aside.  Terry  v.  Munger, 
121  N.  Y.  161 ;  Conrow  v.  Little,  115  N.  T.  387.;  Harms 
V.  Stier,  51  111.  App.  234 ;  Carper  v.  Growl,  149  111.  465; 
Brumbach  v.  Flower,  20  111.  App.  219. 

There  can  be  no  claim  in  this  case  that  appellants 
received  the  money  in  question  for  the  use  of  the  plaintiff. 
The  facts  rebut  any  such  presumption.  They  received  it  as 
their  money  and  applied  it  upon  their  contract  Avitb  the 
party  then  in  possession  of  it.  As  between  such  party  and 
plaintiff,  it  is  true,  plaintiff  was  entitled  to  recover  the 
money,  but  we  submit  that  when  appellants  received  the 
money  as  their  own  and  for  their  own  use,  an  action  in 
assumpsit  can  not  be  maintained  against  them  by  plaintiff 
for  the  same.  Town  of  Rushville  v.  President,  etc.,  of 
Rushville,  39  111.  App.  503;  Trumbull  v.  Campbell,  3 
Gilm.  602 ;  Hall  v.  Carpen,  27  111.  386. 

The  money  in  question  was  wrongfully  taken  from  appel- 
lee by  Gorman.  Appellee  might  have  maintained  tres]>ass 
trover  or  replevin  against  him,  or  it  might  have  waived  the 
wrongful  taking  and  sued  him  in  assumpsit  for  the  value  of 


Thied  DisTKicr— May  Term,  1897.        607 

Zink  V.  Wells,  Fargo  &  Co. 

the  money  so  taken.  But  the  moment  it  elected  to  bring 
an  action  in  assumpsit  against  him,  it  thereby  instantly  con- 
firmed or  ratified  the  act  of  taking  and  acknowledged  such 
taking  to  have  been  lawful;  such  waiver  of  tort  would  have 
made  the  money  the  money  of  Gorman.  Cooley  on  Torts, 
92;  Bank  of  Beloit  v.  Beale,  34  N.  Y.  473;  Terry  v.  Mun- 
ger,  121  K  Y.  161;  1  Selwyn's  Nisi  Frius,  81. 

As  a  general  rule  the  transfer  or  disposal  by  the  thief  of 
stolen  property  may  be  disavowed  by  the  true  owner  and 
the  property  or  the  value  thereof  recovered  in  a  proper 
action  against  a  bona  fide  purchaser  thereof;  but  as  to 
money  the  rule  is  otherwise,  and  where  a  party  has  received 
money  hona  fide  in  the  course  of  his  business,  it  becomes 
his  property  and  he  has  good  title  thereto  against  its  owner 
from  whom  it  has  been  stolen.  Miller  v.  Bace,  1  Burr.  452; 
S.  C,  1  Smith  Leading  Oases,  516;  Jones  v.  Nellis,  41  111. 
482;  Shipley  v.  Carroll,  45  111.  285;  Spooner  v.  Holmes,  102 
Mass.  503;  Evertson  v.  National  Bank  of  Newport,  66  N.  Y. 
14;  Bay  v.  Coddington,  5  Johns.  Ch.  54;  Coddington  v. 
Bay,  20  Johns.  637;  Burson  v.  Huntington,  21  Mich.  415 
(437);  1  Addison  on  Torts,  500;  1  Hilliard  on  Torts,  51. 

Unless  the  party  receiving  the  money  has  actual  notice, 
at  that  very  moment,  the  holder  has  no  title,  or  is  guilty  of 
gross  negligence,  he  thereafter  owns  the  mone}^  against  all 
the  world.  Notice  at  any  time  thereafter,  however  close  or 
remote,  does  not  affect  his  title  if  he  gave  value.  That  is 
to  say,  to  defeat  the  title  of  a  holder  for  value,  he  must, 
when  taking  the  money,  have  actual  notice,  or  the  facts  and 
circumstances  must  be  such  as  to  show  mala  fidea  on  his 
part  in  taking  with  notice  of  the  defective  title.  It  is  not 
sufficient  to  show  that  a  prudent  man  would  have  been  put 
upon  inquiry,  or  that  he  was  negligent,  or  did  not  exert  a 
proper  degree  of  caution.  Dutchess  Co.  Mut.  Ins.  Co.  v. 
Hachfield,  73  N.  Y.  226;  Miller  v.  Race,  Bwpra;  see  also 
*^'Transfer  of  Cash,  Bank  Bills,  Checks,"  etc.,  in  note  to 
Williams  v.  Merle,  25  Am.  Dec.  604. 

A  holder  of  money  for  value  is  one  who  pays  out  prop- 
erty, satisfies  an  existing  indebtedness,  incurs  a  new  respon- 


608  Appellate  Courts  of  Illinois. 

Vol.  72.]  Zink  v.  Wells,  Fargo  &  Co. 

sibility  in  consequence  of  the  transfer,  or  where  a  responsi- 
bility is  incurred  upon  the  strength  or  credit  of  the  money. 
In  either  of  these  cases,  he  who  takes  the  money  takes  it 
for  value,  and  is  a  holder  for  value.  Bay  v.  Coddington,  6 
Johns.  Oh.  54;  Coddington  v.  Bay,  20*  Johns.  687. 

Lane  &  Cooper,  attorneys  for  appellee. 

It  is  a  statutory  right  of  a  party  to  change  the  form  of  the 
action,  and  this  practice  has  been  indorsed  by  our  Appellate 
and  Supreme  Courts.  Statute  of  Amendments  and  Jeo- 
fails, Sec.  1;  Practice  Act,  Rev.  Stat.,  Chap.  110,  Sec.  24; 
Garrity  v.  Hamburger  Co.,  136  111.  509. 

"  Objections  to  depositions  must  be  made  before  the  trial, 
otherwise  they  will  be  considered  waived."  Kimball  v. 
Cook,  1  Gilm.  423. 

It  has  been  repeatedly  held  that  objections  to  depositions 
which  might  be  obviated  by  issuing  a  new  commission  and 
re-examining  the  witness  can  not  be  heard  after  the  case  is 
called  for  trial.  Kassing  v.  Mortimer,  80  111.  602;  Carter  v. 
Carter,  37  111.  App.  228;  Frink  v.  McClung,  4  Gilm.  577; 
Webb  V.  Alton,  etc.,  Co.,  5  Gilm.  225;  Town  of  Sheldon  v. 
Burry,  39  111.  App.  154;  Kuhl  v.  Illinois  Staats  Zeitung  Co., 
20  111.  App.  658. 

In  the  case  at  bar  no  money  was  paid  or  services  ren- 
dered by  appellants  when  they  were  notified  that  the  money 
was  stolen  and  was  the  property  of  appellee.  They  were 
not  bona  fide  holders  of  this  money  received  in  the  usual 
course  of  business.  To  constitute  one  a  honafide  purchaser 
he  must  pay  as  well  as  purchase  without  notice.  Thomas 
V.  Stone,  Walker  Ch.  (Mich.)  117;  Warner  v.  Whittaker,  6 
Mich.  133. 

*^It  is  a  well  recognized  doctrine  that  the  action  for 
money  had  and  received,  may  be  maintained  whenever  the 
defendant  has  obtained  money  of  the  plaintiff  which  in 
equity  and  good  conscience  he  has  no  right  to  retain." 
Taylor  v.  Taylor,  20  111.  660;  Gottschalk  v.  Smith,  54  111. 
App.  343. 

It  is  also  the  law  that  a  party  may  waive  the  tort,  and 
charge  the  wrongdoer  in  assumpsit  on  the  common  counts 
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as  for  money  had  and  received.    City  of  Elgin  v.  Joslyn, 
136  IlL  532;^  Shober,  etc.,  Co.  v.  Sohedler,  63  111.  App.  48. 

Mb.  Pbbsiding  Justiob  Habkeb  delivrred  the  opinion 
of  the  coubt. 

On  the  1st  of,  April,  1896,  a  man  by  the  name  of  Conroy 
Gorman  and  two  others  robbed  an  express  car  near  Leba- 
non, Mo.,  and,  after  blowing  open  an  iron  safe,  took  from 
the  possession  of  the  agent  of  Wells,  Fargo  &  Company 
$800.  He  came  to  Litchfield,  111.,  a  few  days  afterward, 
and  while  the  city  marshal  of  that  place  was  attempting 
to  arrest  him  for  some  minor  offense  he  dropped  $693  of 
the  money,  which  he  had  in  a  tobacco  pouch,  by  the  side  of 
a  rail  fence.  There  it  was  found  by  a  boy  two  days  after- 
ward and  was  taken  by  the  boy's  father  to  the  First 
National  Bank  of  Litchfield,  where  it  was  left  as  a  special 
deposit.  Notice  of  the  finding  of  the  money  was  published 
at  once  in  a  Litchfield  paper.  On  the  11th  of  April  Gor- 
man made  an  afiidavit  claiming  to  be  the  owner  of  the 
money  and  delivered  to  George  L.  Zink  and  David  E.  Kin- 
der, his  attorneys,  an  order  on  the  bank  to  deliver  it  to 
Zink  and  Kinder,  to  whom  he  had  made  an  assignment  of 
the  money  for  legal  services  to  be  performed.  On  a  presen- 
tation of  the  affidavit  and  order  the  bank  delivered  the 
pouch  and  money  to  Zink,  who  placed  them  in  his  private 
lock  box 'in  the  bank. 

The  agents  of  Wells,  Fargo  &  Company,  after  becoming 
satisfied  that  the  money  was  part  of  that  taken  by  the  rob- 
bers, and  that  Gorman  was  one  of  them,  made  demand  on 
Zink  for  the  money,  and  on  his  refusal  to  deliver  it,  sued 
out  a  writ  of  replevin.  On  the  21st  of  April,  when  the 
sheriff  was  about  to  break  open  the  private  box  of  Zink, 
Zink  unlocked  it,  showed  that  the  money  was  not  there, 
and  stated  that  he  had  taken  it  out  some  three  days  before. 
The  writ  Avas  returned  to  the  next  term  of  court,  showing 
service  on  the  defendants,  but  a  failure  to  get  the  money. 
The  declaration  was  in  replevin,  with  a  count  in  trover,  and 
the   First  National  Bank   was  included  as  a   defendant. 

VoL.LXXII»   * 
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After  dismissing  as  to  the  bank,  the  plaintiff  obtained  leave 
of  the  court  to  change  the  form  of  action  from  replevin  to 
assumpsit  and  filed  a  declaration  in  assumpsit.  To  that 
declaration  the  defendants  filed  the  general  issne  and  a 
special  plea,  setting  up  that  as  the  plaintiff  had  proceeded 
first  in  replevin  it  could  not  change  its  form  of  action  and 
proceed  in  assumpsit.  To  the  special  plea  a  demurrer  was 
sustained  and  the  cause  was  tried  by  the  court  without  a 
jury  upon  the  issue  raised  by  the  plea  of  non-assumpsit. 
The  court  rendered  judgment  in  favor  of  the  plaintiff  for 
$693. 

To  the  contention  of  the  appellants  that  the  Circuit  Court 
erred  in  allowing  the  amendment  changing  the  form  of 
action,  and  in  sustaining  the  demurrer  to  defendant's  special 
plea,  it  is  sufiicient  to  say  that  ample  authority  to  allow 
such  amendment  is  given  by  the  statute.  (Sec.  1,  Chap.  7 
(Amendments  and  Jeofails)  and  Sec.  23,  Chap.  110  (Prac- 
tice), Rev.  Stat.)  There  is  no  more  reason  in  denying  a 
party,  who  has  sued  in  replevin  and  been  unable  to  find  the 
property,  the  right  to  change  his  action  to  assumpsit  than 
there  is  in  refusing  to  allow  him  to  change  from  assumpsit 
to  debt  or  from  assumpsit  to  case. 

At  the  November  term,  1896,  appellants  moved  to  sup- 
press the  deposition  of  Conroy  Gorman,  taken  in  St.  Louis 
before  Harry  L.  Christie,  a  commissioner  appointed  for  that 
purpose.  The  motion  was  supported  by  the  affidavit  of  one 
of  appellants,  showing  that  at  the  time  of  the  taking  of  the 
deposition  they  were  denied  a  private  interview  with  Gor- 
man, and  that  after  the  examination  of  the  witness  had  closed 
and  counsel  for  appellee  had  held  a  whispered  conversation 
with  the  witness  and  then  re-examined  him  they  were  denied 
the  right  to  cross-examine.  The  witness  was  at  the  time  a 
prisoner  in  the  St.  Louis  jail.  He  was  being  held  by  the 
authorities  of  Missouri  to  answer  to  the  charge  of  train 
robbery,  and  a  private  interview  with  him  was  denied  ap- 
pellants by  the  guard  having  him  in  charge  unless  it  could 
be  had  at  the  jail.  The  proofs  show  that  at  the  con- 
clusion of  the  examination  in  chief  appellants  declined  to 
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cross-examine,  that  counsel  for  appellee  did  hold  a  whis- 
pered conversation  with  the  witness  afterward  and  then 
re-examined  him,  and  that  when  appellants  asked  leave  to 
cross-examine  it  was  denied  to  them.  We  can  not,  of 
course,  sanction  that  action  of  the  commissioner.  Neither 
did  the  Circuit  Court.  He  did  not  suppress  the  deposition, 
however,  but  ordered  a  new  commission  to  issue  so  that 
appellants  could  have  an  opportunity  to  cross-examine  Gor- 
man. We  think  such  action  rested  within  the  sound  dis- 
cretion of  the  court.  By  it  appellants  were  given  full 
opportunity  to  exercise  the  right  which  had  been  denied 
them  by  the  commissioner  at  St.  Louis.  Having  failed  to 
avail  themselves  of  that  opportunity  there  was  no  just 
ground  for  objecting  to  the  deposition  on  the  trial. 

The  facts  in  this  case  show  a  clear  right  in  appellee  to 
recover.  Appellants  can  not  be  regarded  in  the  light  of 
innocent  holders  of  the  money.  Before  the  money  was 
removed  from  the  bank  thev  were  notified  that  it  was  the 
property  of  appellee,  and  had  been  stolen  from  it  by  Gor- 
man, the  party  through  whom  they  now  claim  title.  They 
had  paid  nothing  for  it  and  at  that  time  had  performed  no 
service  for  Gorman  that  would  entitle  them  to  any  part  of 
it.  A  thief  can  not  by  written  order  assign  stolen  money 
in  consideration  of  services  to  be  performed  in  the  futui*e 
and  thereby  give  to  the  assignee  a  title  that  will  prevail 
over  that  of  the  true  owner.  That  he  can  is  the  head  and 
front  of  appellant's  contention  in  this  case. 

Embodied  in  various  propositions  of  law  submitted  to  the 
court,  and  refused,  was  the  idea  that  where  a  party  who 
has  been  deprived  of  his  property  by  theft  waives  the  tort 
and  sues  in  assumpsit  he  so  far  confirms  the  wrong-doer's 
acts  that  he  can  not  deny  that  he  came  rightfully  into  pos- 
session of  the  property.  In  other  words,  although  Gorman 
stole  the  money  and  appellee  could  have  maintained  replevin 
or  trover  to  recover  it,  yet  having  elected  to  sue  in  assump- 
sit, at  the  instant  of  exercising  such  election  it  ratified  the 
act  of  taking  and  acknowledged  that  the  theft  was  lawful. 

Without  going  into  a  detailed  discussion  of  the  proposi- 
tions of  law  which  were  refused  by  the  court  we  will  say 
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that  the  court  could  not  have  done  otherwise  than  refuse 
them  if  he  entertained  the  view  that  assumpsit  may  be 
maintained  to  recover  the  value  of  money  that  has  been 
stolen.  It  is  a  well  recognized  doctrine  in  this  State  that 
assumpsit  will  lie  for  money  had  and  received  wherever  one 
has  obtained  the  money  of  another  which  it  is  inequitable 
or  unjust  for  him  to  retain.  The  latest  expression  of  our 
Supreme  Court  upon  this  line  is  as  follows : 

"  An  action  for  money  had  and  received  will  lie  whenever 
one  person  has  received  money  which  in  justice  belongs  to 
another,  and  which  in  justice  and  right  should  be  returned. 
The  scope  of  the  action  has  been  enlarged  until  it  embraces 
a  great  variety  of  cases,  the  usual  test  being,  does  the  money 
in  justice  belong  to  the  plaintiff,  and  has  the  defendant 
received  the  money  and  should  he  in  justice  and  right  return 
it  to  the  plaintiff  i  "    Wilson  v.  Turner,  164  111.  398. 

We  see  no  reason  for  reversing  the  judgment.  Judgment 
affirmed. 


Honora  Dee  v.  Dennis  McCarthy. 

1.  Verdicts— Contrary  to  the  Evidence.--'While  a  court  of  appeal 
will  always  hesitate  to  reverse  a  judgment  for  the  sole  reason  that  the 
erdict  is  con  trary  to  the  evidence,  it  will  feel  constrained  to  do  so  where 
it  is  apparent  that  the  jury  misconceived  the  testimony  or  were  actuated 
by  passion  or  prejudice. 

Trespass  on  the  Case,  for  damage  to  land.  Appeal  from  the  Circuit 
G  mrt  of  McLean  County;  the  Hon.  Alfred  Sample,  Judge,  presiding. 
H  iard  in  this  court  at  the  May  term,  1897.  Reversed  and  remanded. 
Opinion  filed  December  2, 1897. 

A.  E.  DeMangb,  attorney  for  appellant. 

EowELL,  Neville  &  Lindley,  attorneys  for  appellee. 

Mr,  Pbesidino  Justice  Harkeb  delivered  the  opinion  of 
THE  Court. 

This  is  an  action  on  the  case  by  appellee  to  recover 
damaiBfes  for  disconnecting  his  line  of  tile  drain  from  apnel- 
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lant's  at  a  point  within  appellant's  land  whereby  it  was 
claimed  appellee's  land  was  rendered  unfit  for  raising  crops. 

Appellant  is  the  owner  of  160  acres  of  land  lying  imme- 
diately northwest  of  an  eighty  acre  tract  owned  by  appellee. 
One  J.  M.  Vincent  owns  a  large  tract  immediately  east  of 
appellee's.  Vincent  had  a  ten-inch  tile  drain  running 
across  his  land  with  its  outlet  within  a  few  feet  of  appellee's 
line.  The  water  from  it  flooded  the  southwest  corner  of 
Vincent's  and  the  southeast  corner  of  appellee's  land.  Both 
desired  an  outlet  not  only  for  the  water  discharged  from 
that  tile  but  for  other  about  to  be  laid  through  appellee's 
land.  Accordingly  on  the  5th  of  July,  1895,  a  contract  was 
entered  into  between  appellee  and  appellant  whereby  a  tile 
drain  connecting  with  Vincent's  and  running  through 
appellee's  land  might  connect  with  a  fifteen-inch  tile  drain  on 
appellant's  land,  some  fifty-seven  rods  north  of  the  southeast 
comer  of  her  land.  Under  the  terms  of  the  contract  appel- 
lee was  to  furnish  the  tile  and  put  it  in,  after  which  all  that 
was  laid  in  appellant's  land  should  become  her  property. 
At  the  point  of  connection  with  Vincent  it  was  to  be  laid  * 
two  and  one-half  feet  in  the  ground  or  at  a  depth  equal  to 
that  of  Vincent's.  It  was  further  agreed  that  he  would 
not  allow  any  one  to  connect  with  his  drain  without  her 
consent  in  writing. 

Subsequently,  without  obtaining  the  consent  of  appellant, 
appellee  allowed  one  McGrath  to  connect  with  his  drain. 
It  is  also  claimed  that  in  constructing  his  drain  there  were 
points  where  he  did  not  lay  it  deep  enough  to  afford  Vincent 
an  adequate  outlet.  At  all  events,  either  because  of  defect- 
ive construction,  or  because  the  capacity  of  the  drain  was 
overtaxed,  Vincent  did  not  get  the  outlet  contemplated  by 
the  contract  and  an  existing  agreement  between  Vincent 
and  appellant  whereby  he  was  to  pay  her  $150  for  the  priv- 
ilege  of  connecting  with  appellee's  drain. 

When  appellant  discovered  that  appellee  hati  laid  his 
drain  through  McGrath's  land  and  allowed  him  to  connect 
she  demanded  a  settlement,  and  also  made  complaint  that 
the  drain  was  not  so  constructed  as  to  give  Vincent  an  out- 
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let.  He  refused  to  settle  or  make  any  changes  in  the  drain, 
claiming  that  it  was  laid  lower  than  Vincent's.  Thereupon 
she  removed  a  portion  of  the  tile  on  her  own  land  which 
had  the  effect  to  cut  off  appellee's  drainage  and  back  up  the 
water  so  as  to  overflow  his  land  and  destroy  his  crop.  The 
leading  question  in  the  case  was  whether  appellee's  drain 
was  laid  suflSciently  low  to, afford  Vincent  an  outlet.  If 
it  was,  the  verdict  in  favor  of  appellee  should  stand.  If 
not,  and  appellee  refused  to  rectify  it,  appellant  had  the 
right  to  disconnect  and  no  judgment  for  damages  by  reason 
of  the  overflowing  of  appellee's  land  could  be  rightfully 
rendered  against  her. 

While  there  was  some  conflict  in  the  testimony  it  clearly 
appears  that  there  were  points  in  the  course  of  appellee's 
drain  near  its  connection  with  Vincent's  where  the  tile  was 
not  laid  so  low  as  that  of  Vincent.  While  we  always 
hesitate  to  reverse  a  judgment  for  the  sole  reason  that  the 
verdict  is  against  the  evidence,  we  feel  constrained  to  do  so 
where  it  is  apparent  that  the  jury  misconceived  the  testi- 
mony or  were  actuated  by  passion  or  prejudice.  In  this 
case  we  feel  that  great  injustice  has  been  done  appellant. 
The  verdict  should  have  been  for  her. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Alice  Wall  et  al.  r.  Mattie  E.  Stapleton. 

1.  Husband  and  WuPK—Divestment  of  Interest  of  Husband  in  His 
Wife's  Property  a  Valuable  Consideratton.—The  di vestment  of  all 
interest,  fixed  or  contingent,  which  a  husband  has  or  may  have  in  the 
real  and  personal  property  of  his  wife  is  a  valuable  consideration,  and 
will  support  a  note  and  a  mortgage  given  to  secure  it. 

Foreclo8iire. — Error  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
AiiFRED  Sample,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1897.    Affirmed.    Opinion  filed  December  2,  1S97. 

Pexrob  &  Peibob,  attorneys  for  plaintiffs  in  error. 
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Williams  &  Capbn,  attorneys  for  defendant  in  error* 

Mr.  PRBsmiNQ  JusTioB  Harkbr  drlivsredthb  opinion  of 
THE  Court. 

This  is  a  foreclosure  proceeding  commenced  to  the  Feb- 
ruary term,  1897,  of  the  Circuit  Court. 

Plaintiff  in  error  Alice  Wall  purchased  thefarmin  question 
of  one  Myers,  in  September,  1891,  taking  a  bond  for  a  deed 
to  herself  and  husband,  Michael  Wall.  In  February,  1895, 
the  deed  was  delivered  to  Mrs.  Wall  for  the  farm,  she  and 
her  husband  joining  in  a  first  mortgage  of  $7,000  to  Parker 
Bros,  to  pay  the  balance  due  Myers.  This  $7,000  loan  was 
further  secured  by  the  Walls  joining  in  a  chattel  mortgage 
covering  all  of  their  personal  property.  On  the  same  day 
that  the  deed  and  mortgage  to  Parker  Bros,  were  made  and 
delivered,  the  mortgage  and  notes  in  controversy  were 
made  out  and  signed  by  Alice  and  Michael  Wall,  to  John 
O'Connor;  John  O'Connor  assigned  the  mortgage  and  notes 
to  £da  B.  Dooley  and  she  aissigned  them  to  defendant  in 
error. 

To  the  bill  of  complaint  answer  was  filed  denying  that 
Alice  Wall  ever  gave  John  O'Connor  the  mortgage  and 
notes,  or  that  she  ever  owed  John  O'Connor  any  sum  of 
money  whatever,  or  that  there  was  any  consideration  for 
the  mortgage  and  notes  in  controversy,  or  that  there  was 
any  le^al  or  equitable  liability  against  plaintiffs  in  error  by 
reason  of  the  mortgage.  The  cause  was  by  agreement  sub- 
mitted to  a  special  master,  who  found  against  plaintiffs  in 
error  and  sustained  the  mortgage,  finding  the  amount  due 
was  $2,795.65,  recommending  decree  for  that  amount,  also 
finding  that  Alice  Wall  was  competent  to  contract  Febru- 
ary 20, 1895;  that  consideration  for  mortgage  was  adequate, 
and  was  a  ralease  by  Michael  Wall  to  Alice  Wall  of  hi» 
entire  interest  in  her  property.  Exceptions  were  filed  by 
plaintiffs  in  error.  On  hearing  of  exceptions,  defendant  in 
error  was  allowed  to  file  an  amended  and  supplemental 
bill.  A  demurrer  interposed  to  this  bill  by  plaintiff  in 
error,  was  overruled^  and  answers  by  all  defendants  were 
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filed.  The  court  then  having  heard  the  evidence  and 
argument  on  the  exception,  over  the  objection  of  plaintiffs 
in  error,  called  witnesses  in  open  court  to  testif  \%  and  after 
hearing  additional  evidence  overruled  the  exception  and 
entered  a  decree  for  defendant  in  error  for  the  sum  of 
$2,795.65. 

Upon  the  trial  below  two  defenses  were  interposed. 
First.  That  at  the  time  the  mortgage  was  executed,  one  of 
the  makers,  Alice  Wall,  was  non  compos  mentis,.  Second. 
That  the  mortgage  was  executed  without  consideration. 

Without  reviewing  in  this  opinion  the  testimony  of  the 
various  witnesses  who  testified  to  the  mental  condition  of 
Mrs.  Wall,  we  will  say,  after  a  careful  consideration  of  the 
record,  that  we  think  she  was  at  the  time  capable  of  trans- 
acting the  ordinary  business  affairs  of  life.  She  had,  for 
years,  been  having  trouble  with  her  husband,  and  had 
brooded  over  her  wrongs  so  much  that  she  became  highly 
excited  and  irrational  whenever  he  was  the  subject  of  con- 
versation. The  evidence  shows,  however,  that  was  the 
extent  of  her  derangement.  We  are  not  prepared  to  hold 
that  because  a  woman  may  work  herself  into  a  frenzy  in 
talking  over  real  or  imaginary  wrongs  done  her  by  her 
husband  that  she  is  incompetent  to  do  business  at  other 
times. 

Mrs.  Wall  and  her  husband  had  been  getting  on  very 
unhappily  when  this  mortgage  was  executed.  ShS  was 
quite  anxious  to  rid  herself  of  him  and  have  it  so  arranged 
that  he  could  claim  no  interest  in  the  farm  she  had  pur- 
chased from  Myers.  It  was  agreed  between  them  that  in 
consideration  of  $2,200  he  should  assign  all  right  of  every 
kind  in  the  land,  stock,  machinery,  etc.,  and  all  right  of 
inheritance  in  her  estate.  In  pursuance  of  that  agreement 
the  notes  and  mortgages  in  controversy  were  executed  to 
their  son-in-law,  John  O'Conner.  O'Conner  never  claimed 
any  individual  interest  in  them.  He  endorsed  them  in 
blank  and  left  them  with  the  attorney  of  Michael  Wall,  the 
husband,  to  be  sold.  They  were  first  hypothecated  to 
secure  a  loan  of  $1,200,  and  subsequently  purchased  by  the 
defendant  in  error. 
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We  think  there  was  a  valuable  consideration  for  the  notes 
and  mortgage.  It  was  the  divestment  of  all  interest,  fixed 
and  contingent,  which  Michael  Wall  had  in  the  real  and 
personal  property  of  his  wife.  What  she  did  was  under  the 
advice  of  counsel.  She  was  not  imposed  upon,  but  really 
initiated  the  negotiations,  and  no  dissatisfaction  as  to  the 
manner  in  which  they  were  concluded  seems  to  have  been 
expressed  by  her  until  proceedings  were  commenced  to 
foreclose  the  mortgage. 

We  are  of  the  opinion  that  the  decree  of  the  court  below 
was  right  and  should  be  affirmed. 


T.  J.  Kent  v.  T.  L.  Barnes.  ^|j|\ 

1.  Promissory  Notes— De/eiwe  Against  Purchaser  for  Value  Before 
Maturity.— The  purchaser  of  a  note  before  maturity  for  a  valuable  con- 
sideration, and  without  knowledge  of  any  defense,  takes  a  title  against 
which  the  defenses  of  the  maker  can  not  prevail.  Suspicion  of  a  defense, 
or  the  knowledge  of  circumstances  calculated  to  excite  the  suspicions  of 
a  prudent  man,  will  not  suffice  to  defeat  the  purchaser's  title.  That 
result  can  follow  only  from  bad  faith  on  his  part. 

Transcript,  from  a  justice  of  the  (leace.  Appeal  from  the  County 
Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1897.  AfUrmed.  Opinion 
filed  December  2,  1897. 

Frank  Gillespie  and  Rowell,  Keyille  &  Lindley,  attor- 
neys for  appellant. 

Wblty  &  Sterling  and  Whitmore  &  Barnes,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Harkeb  delivered  the  opinion  of 
THE  Court. 

This  is  a  suit  upon  a  promissory  note  for  $150,  payable  in 
one  year,  executed  by  appellant  to  one  W.  W.  Salisbury, 
and  aissigned  to  appellee  before  maturity.    The  con  side  ra- 
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tion  of  the  note  was  the  promise  of  Salisbury,  as  a  physician, 
to  cure  appellant's  wife  and  son  of  a  disease  known  as 
tuberculosis  of  the  bone.  The  disease  was  at  the  time 
incurable,  and  that  fact  was  ascertainable  to  a  ph^'sician  of 
ordinary  skill  and  knowledge. 

The  suit  was  defended  upon  the  grounds  that  the  consid- 
eration for  which  the  note  was  given  had  failed,  that  the 
execution  of  it  was  obtained  by  fraud  and  circumvention, 
and  that  appellee  at  the  time  he  purchased  it  had  such 
notice  as  should  have  put  him  upon  inquiry  with  reference 
to  the  consideration  and  the  manner  in  which  the  execution  of 
the  note  was  obtained.  There  was  a  trial  by  a  jury,  which 
resulted  in  a  verdict  for  appellee,  plaintiff  below,  under  a 
peremptory  instruction  to  find  for  the  plaintiff  and  assess 
his  damages  at  the  amount  of  the  principal  and  interest  of 
the  note. 

The  evidence  clearly  shows  that  the  consideration  for 
which  the  note  was  given  had  failed.  It  does  not  show, 
however,  that  appellee  at  the  time  he  purchased  the  note 
knew  what  the  consideration  was  or  under  what  circum- 
stances it  was  executed.  He  knew  something  of  the  repu- 
tation of  Salisbury  as  a  practitioner,  and  when  he  received 
the  note  discounted  it  with  others  to  the  amount  of  ten  per 
cent.  Proof  of  that  was  not  sufficient  to  put  him  in  the 
position  of  a  purchaser  with  notice  of  a  defense. 

The  purchaser  of  a  note  before  maturity  for  a  valuable 
consideration,  and  without  knowledge  of  any  defense,  takes 
a  title  against  which  the  defenses  of  the  maker  can  not  pre- 
vail. Suspicion  of  a  defense,  or  the  knowledge  of  circum- 
stances calculated  to  excite  the  suspicions  of  a  prudent  man 
will  not  suffice  to  defeat  his  title.  That  result  can  follow 
only  from  bad  faith  on  his  part.  Whatever  may  be  the  rule 
elsewhere  and  whatever  view  may  have  been  taken  of  the 
question  by  our  Supreme  Court  in  the  early  history  of  the 
State  the  doctrine  here  declared  is  now  well  established  in 
Illinois.  Comstock  et  al.  v.  Hannah,  76  III.  530;  Shreeves 
v.  Allen,  79  III.  553;  Murray  et  al.  v.  Beckwith,  81  IlL  43; 
Matson  et  al.  v.  Alley,  141  111.  284. 
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There  is  no  evidence  in  the  record  tending  to  show  that 
appellee  acted  in  bad  faith  or  had  notice  of  appellant's 
defeuse  to  the  note.  In  that  view  no  other  verdict  than 
the  one  rendered  could  have  been  lawfully  returned.  The 
court,  very  properly,  then  directed  the  jury  to  return  a  ver- 
dict for  the  plaintiff  for  the  full  amount  of  principal  and 
interest  on  the  note.  The  ^National  Bank  of  America  v. 
The  National  Bank  of  Illinois,  164  111.  503. 

Judgment  affirmed. 


E.  A.  Culver,  Adm'r,  v.  W.  8.  Belt. 

1.  Receipts — Are  Open  to  Explanation, — A  general  receipt  in  full  of 
all  demands  is  open  to  explanation,  and  may  by  satisfactory  proof  be 
restrained  in  its  operation. 

Claim  In  Probate.— Appeal  from  the  Circuit  Court  of  Greene  County; 
the  Hon.  Geobge  W.  Hbrdman,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1B97.    Affirmed.    Opinion  filed  December  2, 1897. 

DooLiTTLB  &  SoANLiiND,  attomevs  for  appellant. 
Henry  T.  Rainey,  attorney  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  op 
THE  Court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
against  the  estate  of  A.  T.  Perry,  deceased,  for  $584.40. 

The  record  shows  that  in  the  year  1893,  A.  T.  Perry,  a 
wealthy  old  bachelor,  rented  a  farm  to  appellee  under  a  con- 
tract whereby  he  was  to  have  one-third  of  the  crops  raised, 
two  rooms  in  the  house  situated  on  the  farm  for  his  own 
use,  and  table  board.  He  was  a  man  well  advanced  in  years 
and  was  predisposed  to  pulmonary  and  heart  troubles.  He 
was  taken  very  seriously  ill  in  the  spring  of  1894  and 
remained  an  invalid  until  the  date  of   his  death,  which 
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occurred  on  the  24th  of  June,  1896.  He  was  confined  to 
his  bed  much  of  his  time  and  received  a  great  deal  of  atten- 
tion and  nursing  from  appellee  and  members  of  his  family. 
From  time  to  time  money  was  paid  appellee  by  Perr}*^  for 
services  rendered  him  in  that  way  and  for  work  by  way  of 
improvements  on  the  farm.  It  was  for  balance  alleged  to 
be  due  at  the  time  of  Perry's  death  that  the  claim  was  filed. 

The  case  was  tried  by  the  court  without  A  jury.  No 
propositions  of  law  were  submitted,  and  the  only  ground 
urged  for  a  reversal  of  the  judgment  is  that  the  finding  of 
the  court  was  against  the  evidence.  The  record  shows  a 
sharp  conflict  in  the  testimony.  It  would  render  this  opin- 
ion too  long  to  discuss  it  in  detail. 

The  trial  court  had  the  witnesses  before  him.  His  oppor- 
tunities for  judging  of  the  weight  to  be  given  to  their  testi- 
mony was  superior  to  ours.  *  We  shall  not  presume  to  say 
that  he  misconceived  their  testimony. 

Much  stress  is  laid  upon  the  fact  that  several  receipts 
were  given  by  appellee  to  Perry  in  his  lifetime  and  to  the 
administrator  which  were  worded  as  receipts  in  full  of  all 
demands  to  date.  From  evidence  that  was  heard  by  the 
court,  it  is  clear  to  our  minds  that  the  receipts  were  not 
intended  as  being  in  full  of  all  demands*  but  were  intended 
to  relate  to  and  cover  particular  matters  of  settlement  con- 
sidered by  the  parties  at  the  time. 

A  general  receipt  in  full  of  all  demands  is  open  to  expla- 
nation, and  may  by  satisfactory  proof  be  restrained  in  its 
operation.  Walrath  v.  Norton,  6  Gilm.  437;  Frink  v.  Bol- 
ton, 15  111.  343;  Gillett  v.  Wiley,  126  111.  310. 

We  see  no  just  reason  for  disturbing  the  judgment. 
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Metropolitan  Life  Ins.  Co..  y.  Annie  Mitchell, 

1.  LiFB  IssuRAVCK'-Question  of  False  Statements  in  the  Applu 
eation, — ^The  question  of  the  truth  or  falsity  of  statements  in  an  appli- 
cation for  life  insurance  is  one  of  fact  for  the  determination  of  a  jury. 

2.  Evidence— Records  of  Private  Institutions. — Before  the  records 
of  medical  institutions  or  of  private  physicians  as  to  the  examination 
of  persons  in^^ured  in  life  insurance  companies  are  admissible  in  evi- 
dence, the  identity  of  the  person  examined  should  be  established. 

Assnnipsit,  on  a  policy  of  life  insurance.  Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opin- 
ion filed  June  26, 1897. 

William  D.  Fullerton,  attorney  for  appellant. 

Duncan,  Haskins  &  Panneok,  attorneys  for  appellee. 

■ 

Mr.  Justiob  Cbabtrbb  delivered  the  opinion  of  the 
Court. 

This  was  an  action  to  recover  upon  a  policy  of  insurance 
issued  by  appellant  upon  the  life  of  Frank  Mitchell,  the 
deceased  husband  of  appellee.  The  application  was  dated 
February  27, 1894,  and  the  policy  was  issued  March  8, 1894, 
and  was  for  the  sum  of  $1,000. 
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Appellee  and  her  husband  lived  in  Chicago  at  the  time 
the  policy  was  issued,  but  in  January,  1895,  they  moved  to 
La  Salle,  where  the  insured  died  of  consumption  on  March 
31,  1895. 

The  ordinary  proofs  of  death  were  made  out  and  filed 
with  the  company,  but  payment  of  the  loss  was  refused. 

There  is  some  evidence  that  appellant  called  upon  appellee 
for  additional  proofs  of  loss,  but  whether  it  did  or  not,  we 
think  the  refusal  to  pay  was  based  upon  the  claim  that  the 
policy  was  procured  by  fraud  on  the  part  of  the  insured  in 
making  false  statements  as  to  the  condition  of  his  health  at 
the  time  he  made  his  application. 

There  was  a  trial  by  jury  and  a  verdict  in  favor  of 
appellee  for  $1,000.  A  motion  for  new  trial  was  over- 
ruled, and  appellant  brinp:s  the  case  to  this  court,  and  a.ssigns 
upon  the  record  twenty  alleged  errors,  which  it  insists  the 
court  committed  in  the  trial  of  the  cause,  and  upon  which 
it  asks  a  reversal. 

The  declaration  was  in  the  usual  form,  to  which  appellant 
filed  the  general  issue  and  ten  special  pleas,  setting  up  in 
various  forms  the  claim  that  at  the  time  he  made  his  appli- 
cation for  insurance,  the  deceased  was  afflicted  with  bron- 
chitis  and  habitual  cough;  that  he  was  not  in  sound  health, 
and  that  he  falsely  denied  having  any  such  troubles,  and 
made  other  false  answers  in  such  application,  whereby  he 
fraudulently  procured  said  policy  of  insurance.  Issues  were 
formed  on  these  special  pleas,  and  the  whole  controversy 
before  the  jury  was  as  to  the  truth  or  falsity  of  the  state- 
ments in  the  application,  and  the  condition  of  health  of  the 
deceased  at  the  time  they  were  made. 

The  evidence  upon  these  questions  was  conflicting,  and,  if 
the  jury  had  found  the  other  way,  we  probably  would  not 
have  disturbed  the  verdict,  but  we  can  not  say  the .  verdict 
they  did  find  is  so  manifestly  against  the  weight  of  the  evi- 
dence as  to  require  us  to  set  it  aside  for  that  reason  alone. 
We  fully  recognize  the  proposition  that  the  jury  have  no 
right  arbitrarily  to  disregard  evidence,  and  without  reason 
to  find  a  verdict  against  its  clear  preponderance,  but,  after 
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all,  the  jury  are  and  must  be  the  judges  as  to  the  credibil- 
ity of  the  witnesses,  and  are  only  bound  to  give  their  testi- 
mony such  weight  as,  under  all  the  circumstances  appearing 
on  the  trial,  they  deem  it  entitled  to.  Many  things  appear 
in  the  trial  court  which  have  their  weight  with  the  jury  and 
trial  judge  which  can  not  be  reproduced  here,  and  hence 
we  have  not  the  same  opportunities  for  arriving  at  the 
truth  as  they  have,  and  therefore  in  a  conflict  of  the  evi- 
dence it  must  be  a  strong  case,  and  the  verdict  clearly 
wrong  before  we  are  warranted  in  setting  it  aside. 

It  is  to  be  observed  that  the  claim  now  is  that  the  deceased 
was  afflicted  with  consumption  when  he  made  his  applica- 
tion, and  Dr.  Dunavan,  a  witness,  who  testified  on  behalf 
of  appellant,  gave  it  as  his  opinion  that  on  January  8, 
1895,  when  he  was  called  to  treat  the  insured,  the  latter  was 
afl3.icted  with  consumption,  and  that  the  disease  had  then 
existed  not  less  than  eighteen  months.  If  this  were  true, 
then  insured  had  consumption  at  the  time  his  application 
was  made  on  February  27,  1894.  But  Dr.  Hatheway,  a 
physician  of  forty  years  practice  in  Ottawa,  called  as  a  medi- 
cal expert  on  behalf  of  appellee,  gives  it  as  his  opinion 
that  a  person  may  contract  consumption  and  die  of  it  in  six 
weeks.  The  report  of  Dr.  Sprague,  the  physician  who 
examined  Frank  Mitchell  on  behalf  of  appellant  before  the 
policy  was  issued,  showed  that  after  a  careful  examination 
of  the  applicant,  there  was  no  "  hoarseness,  cough  or  other 
present  derangement  of  function  of  the  respiratory  system 
discoverable  by  auscultation  or  percussion,"  and  he  further 
stated  that  he  considered  the  chances  of  life  of  the  applicant 
were  first-class.  In  the  face  of  evidence  like  this,  it  can  not 
ba  said  the  jury  were  not  warranted  in  finding  that  the 
assured  was  not  afflicted  with  consumption  at  the  time  he 
made  his  application  for  insurance  with  appellant. 

It  is  strongly  urged  that  the  court  erred  in  permitting 
the  cross-examination  of  Dr.  Sprague  upon  this  report,  but 
we  think  the  ruling  of  the  court  was  entirely  proper.  The 
witness  was  called  to  identify  a  part  of  the  papers  pertain- 
ing to  the  application,  and  while  he  was  not  asked  as  to 
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other  things  appearing  on  the  same  page,  to  wit,  his  own 
report  of  the  examination,  yet  we  think  it  was  relevant  to 
show  that  he  made  an  examination  and  to  have  his  report 
thereof  identified,  which  was  sabstantially  the  extent  of  his 
cross-examination.  Even  if  it  were  not  strictly  cross-exam- 
ination, appellee  would  have  been  entitled  to  the  evidence 
at  a  later  stage  of  the  case,  and  it  can  have  done  no  harm 
to  let  it  come  in  as  it  did  upon  a  cross-examination,  and  we 
hold  it  was  not  harmful  error. 

Nor  do  we  think  there  was  anv  error  in  refusing  to  admit 
certain  records  of  medical  institutions,  and  examinations  of 
deceased,  made,  or  alleged  to  have  been  made,  by  physi- 
cians who  it  is  claimed  prescribed  for  and  treated  him  for 
the  disease  of  which  he  died,  about  the  time  or  before  he 
made  the  application  for  insurance. 

Before  any  such  records  were  admissible,  whether  made 
by  officers  of  medical  institutions  or  by  private  physicians, 
it  was  incumbent  on  appellant  to  establish  the  identity  of 
the  deceased  with  the  Frank  Mitchell  concerning  whom  the 
records  were  made.  This  was  not  done.  There  was  no 
pretense  of  such  identification.  In  a  city  like  Chicago, 
there  are  no  doubt  many  Frank  Mitchells,  and  whether  or 
not  the  deceased  was  the  man  referred  to  in  the  record  was 
for  the  appellant  to  establish  before  being  permitted  to  use 
the  record  as  evidence. 

We  find  no  error  on  the  part  of  the  court  in  admitting 
evidence  on  behalf  of  appellee. 

The  only  instruction  to  which  our  attention  is  called  in 
the  argument  is  the  fifth  given  for  appellee.  It  is  claimed 
it  was  not  justified  by  the  condition  of  the  evidence.  It  is 
the  usual  *'  stock  "  instruction  given  in  nearly  every  case 
where  there  is  a  sharp  conflict  in  the  evidence,  and  we  are 
of  opinion  it  was  not  error  to  give  it  in  this  case. 

Finding  no  serious  error  in  the  record  the  judgment  will 
be  affirmed. 
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Moses  W.  Besser  v.  James  S.  Corwin. 

1.  lAEASE—R^udiation  for  Fraudulent  Misrepr&ieniations,— When 
a  tenant  desires  to  repudiate  a  lease  for  fraudulent  misrepresentations 
in  the  execution  thereof  on  the  part  of  the  landlord  he  should  do  so  at 
once  upon  the  discovery  of  such  misrepresentations. 

2.  Samb— Fraod  in  the  Execution.— A  lease  under  seal  can  only  be 
defeated  by  show^ing  fraud  in  the  execution,  wliereby  the  party  was 
deceived  and  caused  to  sign  something  that  he  had  not  intended  to  exe- 
cute. 

8.  Fraud— Jn  the  Execution  of  a  Deed—Equity  Jurisdiction.^ 
When  a  party  voluntarily  and  knowingly  executes  a  deed,  even  though 
it  be  by  the  fraudulent  contrivance  of  others,  it  can  only  be  impeached 
and  set  aside,  and  parol  evidence  received  for  that  purpose,  in  a  court  of 
equity. 

4.  Damages — Elements  of.  After  an  Abandonment  of  a  Lease  by  the 
Lessee — Evidence. — In  an  action  by  the  leesor  upon  a  lease  after  abandon- 
ment by  the  lessee,  it  is  competent,  for  the  purpose  of  showing  the  dam- 
ages sustained  by  the  lessor,  to  prove  how  much  the  demised  premises 
netted  him  after  such  abandonment. 

5.  SAXR—Mensure  o/.— The  measure  of  damages  for  the  abandon^ 
ment  of  a  lease  by  the  tenant  is  the  rent  agreed  to  be  paid  less  what- 
ever the  landlord  could  have  made  out  of  the  premises  by  the  use  of  due 
diligence,  after  it  came  into  his  possession. 

Covenant,  on  a  sealed  lease.  Appeal  from  the  Circuit  Coui-t  of  Henry 
County;  the  Hon.  Hiram  Bioblow,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed 
June  26,  1897. 

Graves  &  Browk,  attorneys  for  appellant 

Iq  a  suit  at  law  upon  an  instrument  under  seal,  it  is  error 
to  allow  proof  of  fraudulent  representations  as  to  the  con- 
sideration for  the  purpose  of  defeating  the  instrument. 
Windett  v.  Hurlbut,  115  III.  403. 

If  fraud  is  relied  upon  as  a  basis  of  a  claim  for  damages 
by  way  of  recoupment,  it  must  have  been  such  as  ordi- 
nary prudence  would  not  have  protected  the  party  setting 
it  up,  from.     Noetling  v.  Wright,  72  III.  890. 

The  representations  must  be  such  as  an  ordinarily  prudent 
man  would  rely  on  as  truth.  Grier  v.  Puterbaugh,  108  111. 
602;  Schwabacker  V.  Riddle,  99  111.  3 13. 

ToL.  LXXII  40 
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If  the  party  could  have  ascertained  the  falsity  of  the 
statements  by  ordinary  diligence  and  attention,  he  had  no 
right  to  rely  upon  them.  Tuck  v.  Downing,  76  III.  71; 
Dunbar  v.  Bonesteel,  3  Scam.  32;  Schwabacker  v.  Riddle, 
99111.  343;  Budlong  v.  Cunningham,  11  Brad.  28;  Grierv. 
Futerbaugh,  108  111.  602;  Linington  v.  Strong,  111  111.  152; 
Earaes  v.  Morgan,  37  111.  260. 

If  a  party  is  induced  to  enter  into  a  contract  by  fraud,  he 
may  avoid  the  contract,  if  he  seeks  to  do  so  within  a 
reasonable  time  after  the  discovery  of  the  fraud.  Patton 
V.  Campbell,  70  111.  72;  Warren  v.  Tyler,  81  111.  15;  Hall  v. 
Fullerton,  69  111.  448;  Warren  v.  Walbridge,  61  111.  173; 
Eogers  v.  Higgins,  57  111.  244;  Cox  v.  Montgomery,  36  111. 
396;  Cox  v.  Montgomery,  43  111.  1 10. 

A  lessee  can  not  surrender  premises  leased  to  him  before 
the  expiration  of  the  term,  so  as  to  absolve  himself  from 
the  payment  of  rent  thereafter,  without  the  consent  of  the 
lessor.  Stobie  et  al.  v.  Dills,  62  111.  432;  Am.  &  Eng.  Ency. 
of  Law,  Vol.  12,  752,  and  note;  Am.  &  Eng.  Ency.  of  Law, 
Vol.  12,  751. 

Dunham  &  Fosteb,  attorneys  for  appellee. 

Mr.  Justice  Cbabtkeb  delivered  tub  opinion  of  the 
Court. 

Appellant,  by  written  lease  under  seal,  demised  certain 
land  to  appellee,  for  a  term  of  five  years  from  January  1, 
1S93,  at  a  rental  of  one  hundred  dollars  for  the  first  year 
and  two  hundred  dollars  per  year  for  the  four  succeeding 
years. 

Appellee  went  into  possession,  and  after  occupying  about 
fourteen  months  abandoned  the  premises  after  tendering  the 
possession  to  appellant.  There  is  a  dispute  between  the 
parties  as  to  whether  appellant  accepted  the  possession  and 
we  think  a  preponderance  of  the  evidence  shows  he  refused 
to  do  so,  but  when  the  premises  were  abandoned  he  took 
and  held  possession,  and  after  the  second  year  of  the 
demised  term  expired  he  brought  this  suit. 
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The  action  was  covenant,  and  varioas  breaches  were 
assigned,  viz.,  non-payment  of  rent,  a  failure  to  trim  hedges, 
to  spread  manure,  to  preserve  the  trees,  and  farm  the  land 
in  a  workmanlike  manner  according  to  the  terms  of  the 
lease.  Appellee  pleaded  non  est  factum^  and  there  was  a 
stipulation  that  under  this  plea  any  defense  might  be  made 
that  could  be  made  under  any  plea  well  pleaded. 

There  was  a  general  denial  of  all  the  breaches  relied  on 
except  the  covenant  to  pay  rent,  and  as  to  that  breach  there 
was  an  attempt  to  defend  on  the  ground  that  appellee  had 
been  induced  to  execute  the  lease  by  fraudulent  misrepre- 
sentations of  appellant,  and  a  further  attempt  was  made  to 
claim  damages  by  way  of  recoupment,  on  account  of  the 
defective  quality  of  the  land  by  reason  of  its  liability  to 
overflow. 

There  was  a  trial  by  jury  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee,  a  motion  for  new  trial  being  over- 
ruled. 

It  seems  there  had  been  a  former  suit  before  a  justice  of 
the  peace,  brought  by  appellant  to  recover  the  first  year's 
rent.  In  that  suit  the  only  defense  set  up  by  appellee  was 
a  set-off  of  $34  for  work  and  labor  performed  by  appellee 
for  appellant.  On  the  trial  of  the  case  in  the  Circuit  Court 
on  appeal,  appellant  recovered  judgment  for  the  difference 
between  the  $34  and  the  $100  rent  due  for  the  first  year, 
and  that  judgment  was  paid  by  appellee. 

We  think  appellee  waited  too  long  before  attempting  to 
rescind  the  contract.  The  lease  was  made  March  22,  1892, 
and  appellee  took  possession  March  1,  1893,  and  held  it  for 
about  fourteen  months.  He  had  ample  means  of  ascertain- 
ing the  character  of  the  land,  and  its  liability  to  overflow, 
before  he  took  possession.  In  fact,  we  think  the  evidence 
shows  he  knew  the  land  was  wet  and  overflowed  before  he 
entered  upon  the  performance  of  the  contract,  and  if  he 
desired  to  rescind  he  should  have  done  so  within  a  reason- 
able time,  and  would  have  no  right  to  wait  until  March  1, 
1894,  which  would  certainly  be  an  unreasonable  time. 

The  grounds  of  the  defense  were  alleged  fraudulent  mis- 
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representations  of  appellant  before   the  execution  of  the 
lease,  that  the  land  did  not  overflow. 

Having  elected  not  to  rescind  the  contract  within  a  rea- 
sonable time,  and  having  treated  it  as  being  in  full  force  bv 
occupying  and  paying  rent  for  the  first  year,  appellee  could 
not  set  up  the  alleged  fraudulent  misrepresentations  as  a 
warranty  that  the  land  did  not  overflow,  because  that  would 
be  to  contradict,  enlarge  or  vary  the  terms  of  the  written 
lease  which  contained  no  such  warranty. 

The  lease,  being  under  seal,  could  only  be  defeated  by 
showing  fraud  in  the  execution,  whereby  the  party  was 
deceived,  and  caused  to  sign  something  that  be  did  not  in- 
tend to  execute.  When  a  party  voluntarily  and  knowingly 
executes  a  deed,  even  though  it  be  by  the  fraudulent  contriv- 
ances of  others,  it  can  only  be  impeached  and  set  aside, 
and  parol  evidence  be  received  for  that  purpose  in  a  court 
of  equity.    Windett  v.  Hurlbert,  1 16  111.  403. 

There  is  no  pretense  in  this  case  that  appellee  did  not 
know  and  understand  what  he  was  signing  when  he  exe- 
cuted the  lease. 

The  evidence  as  to  damages  claimed  by  appellee  in  con- 
sequence of  the  inferior  quality  of  the  land  on  account  of 
overflow,  was  improperly  admitted,  and  in  this  we  think 
there  was  error. 

We  do  not  think  the  evidence  as  to  the  suit  between  the 
parties  for  the  first  year's  rent  was  admissible  for  the  pur- 
pose claimed  by  appellant,  that  is,  to  show  that  appellee 
was  barred  of  his  claim  for  damages,  had  he  been  enti- 
tled to  recoup  damages,  which,  however,  we  hold  he  was 
not.  The  supposed  demand  of  the  appellee  was  not  of  such 
a  nature  as  he  was  bound  to  set  up  in  the  suit  before  the 
justice  of  the  peace.  See  Osborn  v.  Phil  pot,  46  111.  App. 
274. 

The  evidence  offered,  however,  was  admissible  to  show 
that  the  lease  at  that  time  was  in  force,  and  the  adjudication 
between  the  parties  as  to  rent  due  upon  it,  would  have  been 
conclusive  as  to  the  existence  of  the  lease. 

For  the  purpose  of  showing  the  damages  sustained  by 
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him,  appellant  oflfered  to  prove  how  much  the  land  netted 
him  after  it  was  abandoned  by  appellee.  The  court  refused 
to  receive  the  evidence,  and  this,  we  think,  was  error.  If 
appellant  was  entitled  to  recover,  his  measure  of  damages 
would  be,  the  rent  agreed  to  be  paid,  less  whatever  he  could 
have  made  out  of  the  land  by  the  use  of  due  diligence  after 
it  came  into  his  possession.  In  other  words,  he  could  only 
recover  such  sum  as  would  make  him  whole.  For  the  pur- 
pose of  proving  a  basis  for  the  estimation  of  damages,  the 
evidence  should  have  been  admitted. 

The  instructions  which  authorized  the  jury  to  allow  a  re- 
coupment for  damages  alleged  to  have  been  sustained  on 
account  of  the  inferiority  of  the  land  and  its  overflow,  were 
erroneous  under  the  views  above  expressed,  and  should  not 
have  been  given.  Other  errors  in  the  instructions,  if  any 
exist,  can  be  corrected  on  another  trial. 

For  the  reasons  given,  the  judgment  must  be  reversed 
and  the  cause  remanded. 


Spring  Yalley  Coal  Co,  v.  City  of  Spring  Talley. 

1.  Ultra  Vires — Not  a  Defense  in  a  Suit  for  Damages  Caused  by 
Mob  Violence. — The  fact  that  a  corporation  exceeded  its  corporate  powera 
by  holding  property  not  necessary  for  the  purposes  of  its  incorporation,  is 
not  a  defense  to  an  action  by  it  against  a  municipality  in  which  the 
property  was  located,  for  damages  sustained  by  the  destruction  of  such 
property  by  a  mob.- 

2.  Verdicts— C^onfrary  to  the  Evidence, — Where  a  plaintiff  estab- 
lishes a  clear  right  of  recovery,  and  the  defendant  fails  to  show  any  valid 
or  legal  defense,  and  the  jiuy  utterly  disregard  the  evidence  and  the  law 
as  given  to  them  by  the  court,  and  render  a  verdict  for  the  defendant,  a 
judgment  based  upon  such  verdict  ought  not  to  stand,  and  wiU  be 
reversed  by  this  court. 

8.  Appeals  and  Errors— FinaZ  Judgment  in  the  Appellate  Court — 
Where  a  plaintiff  makes  out  his  case  by  clear  proof,  and  there  is  no 
evidence  tending  to  sustain  the  issues  tendered  by  the  defendant,  so 
that  the  trial  court  would  have  been  justified  in  directing  a  verdict  for 
the  plaintiff,  the  Appellate  Court  has  the  power  to,  and  should  reverse  a 
judgment  for  the  defendant  and  render  final  judgment  for  the  plaintiff. 
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4.  SAMK—Henditian  of  Final  Judgment  byAppettaie  Court  Does  Not 
Infringe  Right  of  Trial  by  Jury, — The  reversal  of  a  cause  upon  the  facta 
and  rendition  of  final  judgment  by  the  Appellate  Court,  is  not  an 
infringement  of  the  constitutional  right  of  trial  by  jury.  * 

Trespass  on  the  Case,  for  damage  to  property  by  a  mob.  Appeal  from 
the  Circuit  Court  of  Bureau  County;  the  Hon.  Dorrangu  Dibbll,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897,  Reversed  and 
final  judgment  rendered.    Opinion  fiitid  December  17, 1897. 

Alfred  K.  Greenwood  and  Richard  M.  Skinner,  attor- 
neys for  appellant. 

In  an  action  under  the  New  Hampshire  statute,  illegal 
and  improper  conduct  on  the  part  of  the  owner  of  the  prop- 
erty will  not  be  presumed,  and  he  need  not  prove  the  legal- 
ity or  propriety  of  his  conduct.  Palmer  v.  City  of  Con- 
cord, 48  N.  H.  211;  97  Am.  Dec.  605. 

The  fact  that  the  premises  were  kept  for  illegal  purposes 
is  no  defense;  the  proper  remedy  in  such  a  case  being  to 
remove  the  nuisance  and  not  to  destroy  the  property. 
Moody  V.  Niagara  County  Suprs.,  46  Barb.  659;  affirmed  36 
N.  Y.  297. 

The  fact  that  a  corporation  carried  on  a  store  not  author- 
ized by  the  charter,  is  no  defense  to  an  action  by  it  against 
the  city  in  which  the  store  was  located  for  damages  sus- 
tained ia  the  destruction  of  such  store  by  a  mob.  Spring 
Valley  Coal  Company  v.  City  of  Spring  Valley,  65  111.  App. 
571. 

Upon  the  evidence,  the  jury,  uninfluenced  by  prejudice 
and  passion,  and  under  the  law,  should  have  found  a  verdict 
in  favor  of  the  Spring  Valley  Coal  Company.  They  found, 
however,  for  the  defendant,  when  the  evidence,  with  all  the 
inferences  that  they  could  justifiably  draw  from  it,  was  so 
meager  and  insufficient  to  support  their  verdict,  that  the 
trial  court  would  have  been  warranted  in  directing  them  to 
find  for  the  plaintiff  (if  any  trial  court  can  ever  be  war- 
ranted in  so  directing);  the  trial  court,  however,  having 
failed  to  do  so,  we  submit  that  this  Appellate  Court  in  ren- 
dering the  judgment  that  should  have  been  rendered  in  the 
trial  court  in  favor  of  the  appellant  will  no  more  invade 
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the  province  of  the  jury  under  the  law  aR  held  in  this  State, 
than  would  the  trial  court  if  it  had  directed  what  verdict 
the  jury  should  return.  And  if  it  shall  appear  that  the  law, 
under  the  facts  as  shown  by  the  evidence  in  this  case,  has 
been  improperly  applied  in  the  court  below,  in  any  respect 
materially  affecting  the  judgment  rendered,  it  then  becomes 
the  duty  of  this  court  to  reverse  the  judgment  of  the  trial 
court,  and  the  power  which  the  lower  court  might  have 
exercised  on  the  trial  in  this  case,  this  Appellate  Court  may 
exercise  on  this  appeal.  Commercial  Ins.  Co.  v.  Scammon, 
123  ill.  601. 

John  L.  M^jrphy  and  Wbc  ^HAWTHOEms,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Crabtreb  delivered  the  opinion 
OF  THB  CourtI 

This  was  an  action  on  the  case,  brought  by  appellant 
against  appellee,  to  recover  damages  for  the  destruction  of 
property  by  a  riotous  mob,  in  the  city  of  Spring  Valley  on 
the  night  of  July  6,  1894.  The  right  to  bring  the  suit  is 
founded  upon  an  act  of  the  legislature  passed  in  1887,  and 
in  force  Julv  1,  1887,  entitled  "An  act  to  indemnify  the 
owners  of  property  for  damages  occasioned  by  mobs  and 
riots."     3  Starr  &  Curtis,  370;  Session  Laws  1887,  p.  237. 

The  case  was  tried  by  a  jury  resulting  in  a  verdict  in  favor 
of  appellee,  upon  which  the  court  rendered  judgment  after 
overruling  a  motion  for  new  trial. 

The  case  has  been  tried  twice  with  the  same  results.  The 
first  judgment  in  favor  of  appellee  was  reversed  by  this 
court,  and  the  cause  remanded,  for  the  reasons  given  in  our 
opinion  then  filed  ( see  65  111.  App.  671).  A  careful  exam- 
ination of  the  record  now  before  us,  shows  that  there  is  no 
substantial  difference  in  the  evidence  from  what  it  was  upon 
the  former  trial.  The  facts  having  been  fully  stated  in  our 
former  opinion,  only  a  brief  restatement  of  them  at  this 
time  will  be  necessary  to  an  understanding  of  the  case. 

It  appears  from  the  evidence,  that  appellant  is  a  corpora- 
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tion  duly  orfjanized  under  the  laws  of  this  State,  engaged 
in  the  business  of  mining  and  selling  coal  at  Spring  Valley 
in  Bureau  county^  Illinois.  Appellee  is  ^atn^unicipal  corpo- 
ration organized  under  the  general  law,  and  on  July  6, 1894, 
Thomas  £.  Jack*  was  the  mayor,  John  L.  Murphy  was  the 
city  attorney,  and  Charles  J-  Fay  was  oity  clerk.  At  this 
time  there  was  a  general  strike  among  the  coal  miners 
throughout  the  United  States,  and  those  employed  in  mines 
in  the  vicinity  of  Spring  Valley,  while  apparently  having 
no  particular  complaint  against  appellant,  were  engaged  in 
a  sympathetic  strike.  In  connection  with  its  other  busi- 
ness, appellant  was  carrying  on  a  general  store  in  the  city 
of  Spring  Valley,  and  selling  goods  to  its  employes  and 
others  who  saw  fit  to  trade  there.  On  the  night  of  July  6, 
lS94r,  a  riotous  mob  consisting  of  some  three  or  four  hun- 
dred persons,  made  an  attack  upon  appellant's  store,  broke 
into  the  same,  and  carried  away  or  destroyed  goods  to  the 
value  of  $9,066.95,  and  did  damage  to  the  building  amount- 
ing to  $183.25.  These  facts  are  entirely  uncontradicted  and 
undisputed,  being  established  by  the  evidence  beyond  doubt 
or  controversy.  The  only  defenses  sought  to  be  interposed 
are:  J.  That  the  law  is  unconstitutional.  2.  That  appel- 
lant was  careless  and  negligent  in  caring  for  its  property. 
3.  That  inasmuch  as  it  was  only  authorized  by  the  law  of 
its  incorporation  to  mine  and  sell  coal,  it  had  no  right  to 
own  or  operate  a  store  for  the  selling  of  merchandise,  and 
can  not  recover  for  its  destruction. 

A  motion  was  made  at  the  December  term  of  this  court, 
to  dismiss  for  want  of  jurisdiction,  and  was  then  overruled. 
Counsel  for  appellee  have  argued  the  motion  as  though  it 
bad  not  already  been  disposed  of,  but  we  think  it  was  prop- 
erly overruled.  The  grounds  of  the  motion  were  substan- 
tially the  same  as  those  urged  when  the  case  was  formerly 
before  us.  Our  reasons  for  overruling  it  were  then  fully 
stated,  and  we  adhere  to  the  views  then  expressed. 

As  to  the  second  point  of  defense,  we  fail  to  find  any- 
thing in  the  evidence  upon  which  to  base  it.  The  only 
thing  which  appellants  could   have  done  otherwise  than 
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what  it  did  do  to  protect  its  property,  would  have  been  a 
resort  to  armed  force  to  resist  the  attack  of  the  mob.  We 
discussed  this  question  at  length  in  our  former  opinion,  and 
we  still  think  it  was  not  the  duty  of  appellant  to  provide  a 
police  force  of  its  own  or  to  assemble  men  under  arms  at 
its  own  expense,  or  to  risk  the  destruction  of  human  life,  tp 
obtain  that  protection  which  it  was  incumbent  on  the  city 
authorities  to  furnish,  and  which  it  had  the  power  to  do.  In 
our  view  of  the  case,  there  is  nothing  in  the  evidence  to  show 
that  the  officers  and  employes  of  appellant  acted  otherwise 
than  as  ordinarily  prudent  and  careful  men  w^ould  have 
been  expected  to  act  under  the  same  or  similar  circum- 
stances, and  hence  it  was  not  guilty  of  negligence  or  care- 
lessness within  the  meaning  of  the'statute  under  which  this 
action  is  brought;  on  the  contrary,  it  appears  to  have  used 
all  reasonable  diligence  to  prevent  the  damage.^ 

The  third  point  was  discussed  in  our  former  opinion,  and 
we  can  only  repeat  what  we  then  said,  that  in  our  judg- 
ment the  proposition  that,  because  appellant  may  have 
exceeded  its  corporate  powers,  a  mob  might  destroy  its 
property  with  impunity,  finds  no  support  either  in  sound 
reason  or  the  adjudged  cases.  Ely  v.  Supervisors  of 
Niagara  County,  36  N.  Y.  297. 

We  do  not  deem  it  necessary  to  pursue  the  discussion  of 
this  question  further  than  to  again  refer  to  what  was  said 
on  the  subject  when  the  case  was  here  before. 

Upon  a  careful  consideration  of  the  evidence  taken  upon 
the  last  trial,  we  are  of  the  opinion  appellant  established  a 
clear  right  of  recovery,  and  that  appellee  failed  to  show  any 
valid  or  legal  defense.  No  reason  is  perceived  why  the 
jury  should  have  utterly  disregarded  the  evidence,  and  the 
law  as  given  to  them  by  the  court,  and  rendered  a  verdict 
for  appellee;  such  a  verdict  was  entirely  unwarranted;  a 
judgment  based  upon  it  ought  not  to  stand,  and  must  there- 
fore  be  reversed. 

The  case  having  been  tried  twice  upon  substantially  the 
same  evidence,  with  two  unwarranted  verdicts  in  favor  of 
appellee,  appellant  now  insists  that  it  is  the  duty  of  this 
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court  to  render  a  final  judgment  in  its  favor  upon  the  evi- 
dence appearing  in  the  record. 

This  question  we  will  proceed  to  consider. 

By  Section  80  of  the  Amended  Practice  Act  (2  Starr  & 
Curtis,  1838,  Par.  81)  it  is  provided  that  "  In  all  cases  of 
appeal  and  writ  of  error,  the  Supreme  Court  or  Appellate 
Court  may  give  final  judgment  and  issue  execution,"  etc. 
This  language  is  broad  and  comprehensive,  and  it  is  not 
limited  to  cases  tried  by  the  lower  courts  without  a  jury? 
but  in  its  terms  includes  all  cases,  however  they  may  have 
been  tried. 

The  right  to  enter  final  judgments  in  this  court  upon  a 
reversal  of  the  judgment  of  the  court  below,  was  exercised 
by  this  court  in  the  case  of  Adams  v.  Slater,  8  Brad.  72. 
The  action  was  case  for  diverting  water  from  the  mill  of 
the  plaintiff.  All  the  facts  were  admitted,  and  the  cause 
was  submitted  to  the  court  for  trial  without  a  jury,  result- 
ing in  a  judgment  against  the  plaintiff  for  costs.  On  appeal 
to  this  court  the  judgment  of  the  court  below  was  reversed, 
and  final  judgment  entered  here  in  favor  of  the  appellant, 
and  on  appeal  to  the  Supreme  Court  the  judgment  was 
affirmed.  Druley  v.  Adam,  102  111.  177.  The  question 
as  to  the  power  of  the  Appellate  Court  to  render  this  judg- 
ment does  not  appear^ to  have  been  raised  or  discussed  in 
the  Supreme  Court. 

The  right  of  the  Appellate  Court  to  render  final  judg- 
ment in  a  case  where  it  finds  the  facts  differently  from  the 
finding  in  the  court  below,  is  distinctly  recognized  in  the  case 
of  Commercial  Ins.  Co.  v.  Scammon,  123  111.  601.  In  that 
case  a  jury  was  waived  by  agreement,  the  cause  tried  by  the 
court  and  judgment  rendered  for  the  defendant.  The 
plaintiff  appealed  to  the  Appellate  Court,  which  reversed 
the  judgment  of  the  Circuit  Court  and  rendered  final  judg- 
ment in  favor  of  the  plaintiff  below,  from  which  judgment 
an  appeal  was  taken  to  the  Supreme  Court.  It  was  con- 
tended in  the  latter  court  that  the  judgment  was  void, 
because  the  Appellate  Court  had  no  authority  to  render  a 
final  judgment  contrary  to  the  finding  of  the  trial  court 
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acting  in  the  place  of  a  jury.  It  was  held  that  the  lan- 
guage of  the  practice  act  above  quoted  was  broad  enough 
to  justify  the  judgment  as  rendered.  It  was  also  held  that 
"  if  the  jury  were  to  find  for  the  defendant,  when  the  evi- 
dence given  at  the  trial,  with  all  the  inferences  that  they 
could  justifiably  draw  from  it,  is  so  insufficient  to  support 
their  verdict  that  the  court  would  have  been  warranted  in 
directing  them  to  find  for  the  plaintiff,  but  failed  to  do  so, 
an  Appellate  Court,  in  rendering  the  judgment  that  should 
have  been  rendered  in  the  Circuit  Court,  no  more  invades 
their  province  than  would  the  Circuit  Court,  under  those 
circumstances,  had  it  directed  what  verdict  the  jury  should 
return.*'  But  as  one  of  the  issues  of  fact  had  not  been 
found  by  the  Appellate  Court  as  a  part  of  its  judgment, 
the  judgment  was  reversed  and  the  cause  remanded  to  the 
Appellate  Court  with  directions  to  render  a  judgment  de 
novo;  and  if  still  of  the  opinion  that  upon  the  record 
before  it,  the  judgment  of  the  Circuit  Court  should  be 
revei-sed  and  final  judgment  rendered  in  the  Appellate 
Court  for  the  plaintiff,  that  such  judgment  be  rendered,  and 
the  fact  upon  which  it  was  based  be  found  and  certified. 
Upon  the  cause  again  coming  before  the  Appellate  Court 
upon  the  remanding  order,  it  entered  a  final  judgment  in 
favor  of  the  plaintiff  for  $8,910  and  costs,  and  certified  a 
full  statement  of  the  facts  on  all  the  issues  as  a  part  of  its 
judgment.  The  defendant  again  appealed  to  the'  Supreme 
Court,  when  the  judgment  of  the  Appellate  Court  was 
affirmed.  Commercial  Union  Assurance  Co.  v.  Scammon, 
126  111.  355.  The  case  of  Manistee  Lumber  Company  v. 
Union  National  Bank,  143  III.  490,  was  an  action  of  assumpsit. 
By  agreement  of  parties  a  jury  was  waived  and  the  cause 
tried  by  the  court,  which  found  the  issues  for  the  defendant 
and  rendered  judgment  in  its  favor.  On  appeal  to  the 
Appellate  Court,  the  judgment  of  the  Superior  Court  was 
reversed,  and  final  judgment  entered  against  the  defendant 
below  for  $9,629.60  and  costs,  and  execution  awarded  there- 
for. The  Appellate  Court  made  and  certified  a  full  finding 
of  the  facts  as  a  part  of  the  judgment,  and  on  appeal  to 
the  Supreme  Court  the  judgment  was  affirmed. 
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In  the  case  of  Borg  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  162 
111.  34S,  it  is  held  that  the  power  of  the  Appellate  Court  to 
reverse  without  remanding,  given  by  Section  87  of  the 
Practice  Act,  when  it  determines  that  the  facts  are  diflfer- 
ent  from  those  found  in  the  court  below,  is  not  limited  to 
cases  where  the  trial  court  might  direct  a  verdict,  but 
extends  to  cases  requiring  the  weighing  of  testimony  and  a 
comparison  of  the  credibility  of  witnesses.  This  decision 
recognizes  the  proposition  that  larger  powers  are  conferred 
upon  the  appellate  tribunal  than  exist  in  the  trial  court. 
The  case  was  tried  by  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  below  for  $20,000  and  costs. 
On  appeal  to  the  Appellate  Court  the  judgment  was  reversed 
without  remanding,  and  final  judgment  was  rendered 
against  plaintiff  below  for  the  costs.  He  appealed  to  the 
Supreme  Court,  where  the  judgment  of  the  Appellate  Court 
was  affirmed. 

In  Town  of  Cicero  v.  Sackley  et  al.,  164  111.  513.  appel- 
lee sued  appellant  to  recover  a  balance  due  for  labor  and 
materials  furnished  for  the  improvement  of  Washington 
Boulevard.  A  jury^  was  waived  and  the  cause  tried  by  the 
court,  which  gave  judgment  in  favor  of  the  plaintiff  below 
for  $1,127.10.  Being  dissatisfied  with  the  amount,  he  took 
the  case  to  the  Appellate  Court  by  appeal,  where,  upon  a 
hearing,  the  judgment  of  the  Circuit  Court  was  reversed, 
and  final  judgment  in  his  favor  for  $3,410.95  was  entered 
by  the  Appellate  Court,  and  all  the  facts  found  and  certified 
as  a  part  of  the  judgment.  On  appeal  to  the  Supreme 
Court,  the  judgment  of  the  Appellate  Court  was  aiSrmed, 
the  finding  of  facts  being  binding  upon  the  former  court, 
and  the  power  to  enter  such  judgment  under  Section  87  of 
the  Practice  Act  is  fully  recognized.  In  a  still  later  case, 
Everts  v.  Lawther,  165  111.  487,  the  defendant  in  error  had 
filed  a  claim  in  the  Probate  Court  of  Cook  County  against 
the  estate  of  Edward  A.  Everts,  deceased,  and  it  being  dis- 
allowed, he  appealed  to  the  Circuit  Court,  where,  a  jury 
being  waived  and  the  cause  tried  by  the  court,  the  claim 
was  again  disallowed.    On  appeal  to  the  Appellate  Court, 
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the  judgment  of  the  Circuit  Court  was  reversed,  and  final 
judgment  rendered  in  favor  of  the  claimant  for  $1,248.19. 
The  Appellate  Court  found  the  facts  diflferently  from  the 
Circuit  Court,  and  made  such  finding  a  part  of  'its  judg- 
ment, which  was  affirmed  by  the  Supreme  Court,  it  being 
held  that  the  judgment  was  a  necessary  consequence  of  the 
facts  found.  It  was  urged  that  the  Appellate  Court  should 
have  remanded  the  cause  for  a  new  trial,  otherwise  plaint- 
iJBTs  in  error  were  deprived  of  their  constitutional  right  to  a 
trial  by  jury.  Held,  they  were  not  deprived  of  such  right, 
because  thev  had  waived  it,  and  submitted  the  case  to  the 
court  for  trial  without  a  jury.  And  it  is  said :  ^'  In  such  a 
case  the  Appellate  Court  may  give  final  judgment,  if  the 
law,  applied  to  the  facts  found,  authorizes  such  a  judgment." 
But  can  it  make  any  difference  because  a  jury  has  been 
waived  ?  The  same  force  and  effect  is  given  to  the  finding 
of  the  court  as  to  the  verdict  of  a  jury.  Cook  v.  Thayer, 
11  111.  617;  Wood  et  al.  v.  Price,  46  III  435. 

A  jury  was  not  waived  in  the  Borg  case  a^ipra^  and  yet 
the  power  of  the  Appellate  Court  to  weigh  the  evidence 
and  render  final  judgment  upon  its  own  finding  of  facts,  and 
against  the  verdict  of  the  jury,  is  distinctly  recognized  and 
upheld,  and  such  action  is  held  not  to  violate  the  constitu- 
tional right  of  trial  by  jury.  As  we  have  said  before,  the 
statute  is  broad  enough  to  give  the  power  to  render  final 
judgments  in  all  cases,  whether  tried  by  a  jury  or  not,  and 
we  see  no  reason  for  drawing  a  distinction  in  this  regard 
between  cases  tried  by  a  jury,  and  those  in  which  a  jury  is 
waived,  and  the  cause  tried  by  the  court.  There  would 
seem  to  be  no  difference  in  principle  in  rendering  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  the  evidence 
clearly  shows  him  entitled  to,  or  rendering  final  judgment 
against  him  for  the  costs,  where  the  evidence,  in  the  opinion 
of  the  Appellate  Court,  fails  to  establish  his  right  to  recover. 
Hence  it  would  seem  to  us  the  language  above  quoted  from 
the  latter  part  of  the  opinion  of  Everts  v.  Lawther  eupraj 
should  not  be  understood  as  intending  to  limit  the  power  of 
the  Appellate  Court  to  render  final  judgment  for  the  plaintiff, 
to  those  cases  only,  in  which  a  trial  by  jury  has  been  waived. 
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In  the  case  at  bar,  there  really  being  no  controverted 
question  of  fact  in  issue,  the  trial  court  would  have  been 
entirely  justified  in  directing  a  verdict  for  the  plaintiff, 
and  no  doubt  would  have  done  so  if  asked,  because  the  evi- 
dence, with  all  the  inferences  which  can  justifiably  be  drawn 
from  it,  is  entirely  insufficient  to  support  a  verdict  for  the 
defendant.  In  such  a  case  an  Appellate  Court,  in  render- 
ing the  judgment  that  should  have  been  rendered  in  the 
Circuit  Court,  can  not  be  said  to  invade  the  province  of  the 
jury.    Commercial  Ins.  Co.  v.  Scammon,  supra. 

The  court  has  a  right  to  pronounce  judgment  on  the  legal 
effect  of  admitted  facts;  and  on  such  facts  it  is  not  only  the 
province,  but  the  imperative  duty  of  the  court  to  determine. 
And  in  such  cases  the  court  does  not  invade  the  province  of 
the  jury  by  directing  a  verdict.  Todd  v.  Old  Colony  &  Fall 
Eiver  R.  R.  Co.,  7  Allen  (Mass.)  207;  S.  C,  83  Am.  Dec 
679. 

To  hold  that  when  the  facts  are  clear  and  undisputed, 
judgment  may  not  be  rendered  upon  such  facts,  if  the  law 
as  applied  to  the  facts  authorizes  a  recovery,  because  juries 
disregard  the  evidence  and  the  instructions  of  the  trial 
judge,  and  that  the  only  power  of  an  appellate  tribunal  is  to 
reverse  and  remand  for  a  new  trial  as  often  as  the  case 
comes  up  under  the  same  conditions,  would  be  a  travesty  on 
justice  and  make  legal  procedure  a  farce. 

Our  conclusion,  upon  a  careful  examination  of  the  statute 
and  the  decisions  of  the  Supreme  Court,  is,  that  we  not  only 
have  the  power  to  render  final  judgment  for  the  plaintiff  in 
this  ca.se,  but  upon  the  evidence  found  in  the  record  it  is  our 
duty  to  do  so. 

As  to  the  amount  of  the  plaintiff's  loss,  or  the  value  of 
the  property  destroyed  by  the  mob,  there  is  absolutely  no 
contradiction.  The  testimony  of  the  witness  William  A. 
Roebuck  shows  the  value  of  the  stock  destroyed  was 
$9,066.95,  and  that  the  damage  to  the  building  was  $183.2[5, 
making  an  aggregate  of  $9,250.20. 

Under  the  statute  appellant  could  only  recover  three- 
fourths  of  this  amount,  or  the  sum  of  $6,937.65,  which  we 
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think  it  is  entitled  to,  and  judgment  will  therefore  be  ren- 
dered in  this  court  in  favor  of  appellant  and  against  appel- 
lee for  the  sum  of  $6,937.65  damages,  and  for  costs  of  suit  as 
well  in  this  court  as  in  the  court  below. 

Judgment  of  the  Circuit  Court  reversed  and  final  judg- 
ment for  appellant  rendered  in  this  court. 

DiBELL,  J.,  took  no  part 

Finding  oi*  Facts  to  be  Made  a  Pabt  of  the  Judoment. 

We  find  as  a  fact  that  appellant  is  a  corporation,  duly 
organized  under  the  laws  of  this  State,  for  the  purpose  of 
mining  and  selling  coal  and  other  minerals. 

That  the  city  of  Spring  Valley,  appellee,  is  a  municipal 
corporation  duly  organized  under  the  general  laws  of  this 
State. 

That  on  the  night  of  July  6,  1 894,  a  mob,  composed  of 
three  or  four  hundred  persons,  riotously  assembled  in  the 
city  of  Spring  Valley,  and  made  an  assault  upon  property 
owned  by  appellant,  then  and  there  being  within  the  cor- 
porate limits  of  said  city  and  not  in  transit,  and  destroyed 
personal  property  belonging  to  appellant  and  in  its  posses- 
sion to  the  amount  of  $9,066.95,  and  did  damage  to  the  real 
estate  of  appellant  in  which  said  personal  property  was 
stored,  to  the  amount  of  $183.25. 

We  further  find  as  a  fact  that  such  destruction  and 
damage  to  appellant's  property  by  said  riotous  mob  was  not 
occasioned,  or  in  any  way  aided,  sanctioned  or  permitted  by 
the  carelessness,  neglect  or  wrongful  act  of  appellant,  its 
agents,  officers  or  servants,  but  we  find  as  a  fact  that  appel- 
lant, its  agents,  ofiicers  and  servants  used  all  reasonable  dil^ 
igence  to  prevent  such  destruction  and  damage. 

We  further  find  as  a  fact,  that  within  thirty  days  after 
the  damage  to  its  property  and  the  destruction  thereof  as 
above  found,  appellant  served  upon  the  proper  oificers  of 
appellee,  due  notice  of  its  claim  for  damages  as  required  by 
the  statute  under  which  this  suit  was  brought,  and  that 
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this  action  was  coTninenced  within  twelve  months  after  snch 
destruction  and  injury  occurred. 

We  further  find  as  a  fact,  three-fourths  of  the  value  of 
the  property  of  appellant  so  damaged  and  destroyed,  is  the 
sum  of  $0,937.65,  as  to  which  there  is  no  contradictory 
evidence. 

It  is  therefore  ordered  and  adjudged  that  the  judgment 
of  the  Circuit  Court  of  Bureau  County  herein,  against 
appellant  and  in  favor  of  appellee,  be,  and  it  is  hereby, 
reversed  and  set  aside,  and  that  said  appellant,  the  Spring 
Valley  Coal  Company,  do  now  have  and  recover  of  and 
from  said  appellee,  the  city  of  Spring  Valley,  said  sum  of 
$6,937.65  so  as  aforesaid  by  this  court  found  to  be  its  dam- 
ages, together  with  its  costs  in  this  court,  and  in  the  court 
below,  to  be  taxed,  the  same  to  be  paid  in  due  course  as  in 
case  of  other  judgments  against  municipal  corporations. 
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First  National  Bank  of  Joliet  t.  Illinois  Steel 

Company  et  aK 

1.  MoRTOAOES— Z)e/!cicncy— Benfe  and  Profits  During  Time  Allowed 
for  Redemption, — ^If  the  amount  realized  at  a  sale  under  a  mortgage  does 
not  pay  the  mortgage  debt,  and  the  mortgage  itself  provides  for  a  resort 
to  the  rents  and  protHs  during  the  redemption  period,  isach  provision  will 
ba  enforced  in  favor  of  the  mortgagee  as  a  valid  contract  upon  proper 
application  by  him. 


Foreclosnre.— Appeal  from  the  Circuit  Court  of  Will  County;  the 
Hon.  DORRANCB  DiBELU  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1897.    Affirmed.    Opinion  filed  December  17,  1897. 

Gkorob  S.  Housb,  attorney  for  appellant 


E.  Parmalee  Presttice  and  Gabnsey  &  Knox,  attorneys 
for  appellee  Illinois  Steel  Company. 

A  person  may  contract  with  reference  to  the  nse  of  prop- 
erty and  the  receipts  of  its  rents  and  profits  pending 
redemption. 
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Every  kind  of  interest  in  real  estate  may  be  mortgaged  if 
it  be  subject  to  sale  and  assignment.  It  does  not  matter 
whether  it  be  remainder  or  reversion  and  contingent  inter- 
est, or  a  possibility  coupled  with  interest,  if  it  be  an  interest 
in  the  land  itself.    Jones  on  Mtgs.,  Sec.  136. 

A  mortgage  may  be  made  of  rents  due  under  a  lease,  and 
although  a  right  of  entry  be  given  to  the  mortgagee,  the 
mortgage  is  a  mere  security  like  any  other  mortgage  of 
real  estate,  and  the  mortgagor  remains  the  real  owner  until 
the  foreclosure.  lb.  140;  Van  Rensselaer  v.  Dennison,  35 
N.  Y.  393. 

The  doctrine  is  understood  to  be  that  everything  which 
may  be  considered  as  property,  whether,  in  the  technical 
language  of  the  law,  denominated  real  or  personal  property, 
may  be  the  subject  of  mortgage,  as  advowsons,  rectories, 
tithes.  Reversions  and  remainders  being  capable  of  grant 
from  man  to  man,  and  possibilities  also  being  assignable,^ 
are  mortgageable,  a  mortgage  being  only  an  additional 
assignment.  Rents  and  also  franchises  may  be  the  subject 
of  a  mortgage.    Curtis  v.  Root,  20  111.  522. 

Rent  is  an  incorporeal  hereditament.  3  Kent's  Com.,  401, 
403. 

An  agreement  or  contract  relative  to  rents,  refers  to  a 
chattel  real,  and  is  to  be  executed  and  recorded  in  the  same 
way  as  conveyances  of  land,  and  persons  dealing  with  the 
subject-matter  are  bound  to  take  notice  of  a  conveyance 
affecting  any  chattel  real  in  the  same  way  and  to  the  same 
extent  as  if  the  instrument  was  one  relative  to  lands  or  tene- 
ments.    Knapp  V.  Jones,  143  III.  375. 

From  these  authorities  it  would  seem  to  follow  that  a 
disposition  of  the  rent  of  the  property  pending  redemption, 
after  a  mortgage  sale,  would  bo  enforced  by  the  courts  as  a 
valid  contract,  and  applied  in  favor  of  the  person  who 
should  show  himself  to  be  under  his  contract  equitably 
entitled  to  its  benefit,  and  indeed  this  exact  question  has 
been  presented  in  New  York,  where  it  is  hold  that  a  cove- 
nant in  a  mortgage,  that  on  beginning  proceedings  for  fore- 
closure the  mortgagee  shall  have  a  right  to  a  receiver  of 
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the  rents  and  profits  for  his  benefit,  will  be  enforced  by  the 
court.    Bryson  v.  James,  55  N.  Y.  Superior  Ct.  374. 

Mb.  Presiding  Justice  Cbadtree  delivered  the  opinion 
OF  THE  Court. 

The  appeal  in  this  cause  is  prosecuted  from  a  decree  ren- 
dered by  the  Circuit  Court  in  the  case  of  The  First  National 
Bank  of  Joliet  v.  Ashley  Wire  Co.  et  al.,  and  the  bill  of 
Illinois  Steel  Co.  v.  Ashley  Wire  Co.  et  al.,  for  the  foreclosure 
of  its  mortgage  on  the  plant  of  the  latter.  The  two 
causes  were  b}'  agreement  of  parties  consolidated  and  heard 
together  as  one  case,  in  the  disposing  of  both  matters,  with 
the  decree  entered  in  the  cause  of  the  said  First  National 
Bank  of  Joliet  v.  The  Ashley  Wire  Company. 

It  appears  from  the  record  that  on  December  26, 1893, 
the  First  National  Bank  of  Joliet  filed  a  bill  in  the  nature 
of  a  creditor's  bill  against  the  Ashley  Wire  Company,  in 
which  it  was  averred  that  the  complainant  had  recovered  a 
judgment  against  the  wire  company  for  $12,657.77  upon 
which  an  execution  had  been  issued  and  returned  ^^No 
property  found,"  and  which  judgment  remained  wholly 
unsatisfied;  that  said  wire  company  had  mortgaged  its  plant 
to  the  Illinois  Steel  Company  to  secure  an  indebtedness  of 
$07,240.24;  that  one  John  Y.  Brooks  had  obtained  a  judg- 
msnt  against  said  wire  company  for  $11,090,  upon  which  an 
execution  had  been  issued  and  levied  upon  all  the  tangible 
])crsonal  property  of  said  wire  company  liable  to  seizure  on 
execution;  that  the  sheriff  had  not  yet  sold  said  personal 
property,  which  was  worth  about  $5,000  and  wholly  inade- 
quate to  satisfy  the  execution  of  said  Brooks.  The  bill 
alleged  the  insolvency  of  the  wire  company,  and  averred 
that  for  many  months  its  manufacturing  operations  had 
been  suspended,  and  its  plant  permitted  to  remain  idle; 
that  its  plant  was  very  valuable  and  liable  to  deteriorate, 
which  should  not  be  allowed;  that  it  had  no  means  with 
which  to  pay  insurance  or  taxes,  or  to  protect  and  preserve 
the  property,  or  preserve  and  collect  its  equitable  assets, 
and  that  for  want  of  such  means,  its  officers  were  little 
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inclined  to  care  for  its  interests.  It  was  also  averred  that 
the  personal  property  levied  on  by  Brooks  could  not  be 
sold  at  execution  sale  without  ruinous  sacrifice,  and  ought  to 
be  sold  at  private  sale;  and  to  that  end  and  for  the  collection 
and  preservation  of  the  company's  assets,  the  appointment 
of  a  receiver  was  necessary  in  the  interests  of  the  Ashley 
Wire  Company  and  all  its  creditors,  including  the  com- 
plainant. 

Notwithstanding  the  fact  that  the  Illinois  Steel  Company 
was  the  principal  creditor  of  the  Ashley  Wire  Company, 
and  the  holder  of  an  incumbrance  on  its  entire  plant,  it  was 
not  made  a  defendant  to  this  bill. 

The  defendants  to  the  bill  entered  their  appearance  in 
the  cause,  and  such  proceedings  were  bad  that  on  the  day 
the  bill  was  filed,  said  26th  day  of,  December,  1893,  one 
George  W.  Bush  was  appointed  receiver,  and  the  sheriflf 
was  ordered  to  turn  over  to  him  all  the  personal  property 
levied  on  under  the  Brooks  execution,  and  the  receiver  was 
ordered  to  take  possession  of  all  the  real  estate  and  personal 
l)roperty,  books  of  account,  bills  receivable,  etc.,  procure 
proper  insurance,  and  to  ^*  pay  all  taxes  and  assessments 
legally  levied  upon  said  real  estate." 

On  February  19, 1894,  the  receiver  having  no  money  with 
which  to  pay  taxes,  presented  a  petition  to  the  court  asking 
authority  to  borrow  money  to  pay  such  taxes  and  to  issue 
certificates  therefor,  and  that  the  certificate  for  money  to 
pay  the  personal  property  tax  be  made  a  first  lien  upon  the 
personal  property,  and  that  the  certificate  for  money  to  pay 
taxes  on  the  real  estate  be  made  a  first  and  prior  lien  upon 
the  real  estate.  An  order  was  entered  February  20, 18t)4, 
denying,  without  prejudice,  the  petition  as  to  the  personal 
tax,  but  authorizing  the  receiver  to  pay  the  real  estate  taxes, 
and  for  that  purpose  to  borrow  the  money  and  issue  his 
certificate  therefor,  which  certificate  was  by  said  order 
declared  a  first  and  prior  lien  upon  the  real  estate  of  the 
Ashley  Wire  Company. 

Prior  to  this  time  the  Illinois  Steel  Company  had  not 
taken  any  legal  proceedings  against  the  Ashley  Wire  Com- 
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pany,  but  on  March  7,  1894,  it  filed  a  .bill  to  foreclose  its 
mort<^age  on  the  plant  of  said  last  mentioned  company, 
which  was  made  a  defendant,  together  with  the  Will  County 
I^ational  Bank,  the  First  National  Bank  of  Joliet,  John  Y. 
Brooks  and  George  W.  Bush,  the  receiver  theretofore 
appointed,  who  was  made  a  party  defendant  by  leave  of 
the  court. 

After  this  foreclosure  suit  was  commenced,  and  on  July 
12,  1894,  the  Illinois  Steel  Company  loaned  to  said  Bush  as 
such  receiver,  the  sum  of  $2,037.82  with  which  to  pay  taxes, 
and  obtained  therefor  a  receiver's  certificate,  reciting  that 
it  was  issued  under  said  order  of  February  26,  1894,  and 
that  it  was  by  the  terms  of  said  order  made  a  first  and 
prior  lien  upon  all  the  real  estate  of  said  Ashley  Wire  Com- 
pany, and  that  the.  money  loaned  thereon  was  to  be  used 
exclusively  to  pay  the  said  taxes. 

The  mortgage  sought  to  be  foreclosed  by  the  Illinois  Steel 
Company  was  dated,  acknowledged  and  filed  for  record, 
July  19,  1893,  and  contained  a  provision  that  "  Upon  the 
filing  of  any  bill  to  foreclose  this  mortgage,  in  any  court 
having  jurisdiction  thereof,  such  court  may  appoint  A.  F. 
Knox,  or  any  proper  person  receiver,  with  power  to  collect 
the  rents,  issues  and  profits  arising  out  of  said  premises  dur- 
ing the  pendency  of  such  foreclosure  suit,  and  until  the  time 
to  redeem  the  same  from  any  sale  that  may  be  made  under 
any  decree  foreclosing  this  mortgage  shall  expire;  and  such 
rents,  issues  and  profits  when  collected  may  be  applied 
toward  the  payment  of  the  indebtedness  and  costs  herein 
mentioned  and  described."  Answers  were  filed  by  the  First 
National  Bank  and  the  wire  company,  and  upon  final  hear- 
ing a  decree  was  entered  finding  the  equities  for  the  com- 
plainant, the  Illinois  Steel  Company,  the  amount  due  under 
its  mortgage,  and  ordering  a  sale  of  the  property  in  default 
of  payment.  In  pursuance  of  this  decree  a  sale  of  the  prem- 
ises was  made  by  the  master,  who  reported  a  deficit  or 
unpaid  balance  under  the  said  decree,  of  85,316.50,  for  which 
deficiency  a  decree  was  entered  against  the  Ashley  Wire 
Company  with  interest  at^five  per  centum  from  March  8, 
1895,  and  execution  therefor  was  ordered. 
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The  Illinois  Steel  Company  afterward,  on  April  10, 1895, 
filed  its  petition  in  the  foreclosure  suit,  setting  up  the  fore- 
going facts,  and  the  provisions  of  the  mortgage  creating  a 
charge  on  said  rents  until  the  expiration  of  the  time  of 
redemption,  and  also  the  fact  of  said  deficiency  decree,  and 
praying  for  the  appointment  of  a  receiver  to  collect  said 
rents  and  profits,  and  apply  them  on  said  deficiency.  On 
the  hearing  of  said  petition  on  June  20,  1895,  the  court 
declined  to  appoint  a  new  receiver,  but  ordered  that  the 
receivership  theretofore  existing  in  the  case  of  the  bank 
against  the  Ashley  Wire  Company  be  extended  to  include 
the  property  and  effects  of  said  wire  company,  and  said 
Bush  as  such  receiver  was  directed  to  receive  the  rents  and 
profits  of  the  plant  of  said  company  in  the  foreclosure  cause, 
to  be  held  by  said  receiver  for  the  benefit  of  all  persons  who 
should  thereafter  be  ascertained  to  be  entitled  thereto,  sub- 
ject to  the  further  orders  of  the  court.  It  appears  that  the 
receiver,  under  the  first  order  of  the  court  appointing  him, 
leased  the  plant  of  the  Ashley  Wire  Company  for  a  term  of 
one  year  from  December  1,  1894,  at  a  rental  of  $6,000  per 
annum,  payable  monthly  in  advance,  by  a  written  lease, 
which  contained  a  provision  from  an  additional  term  of  one 
year  on  the  same  terms,  at  the  option  of  the  lessee. 

At  the  foreclosure  sale,  the  Illinois  Steel  Company  became 
the  purchaser,  and  the  premises  not  having  been  redeemed 
therefrom,  it  obtained  on  June  9,  1896,  a  master's  dee>d 
therefor,  and  applied  to  the  court,  in  the  foreclosure  suit, 
for  an  order  giving  it  the  possession  of  the  property.  The 
tenant  appeared  and  resisted  the  application,  but  on  a  hear- 
ing in  November,  possession  was  ordered  to  be  surrendered 
to  the  Illinois  Steel  Company  at  midnight  of  November  30, 
1896,  the  date  of  the  expiration  of  the  tenant's  lease. 

The  receiver  collected  in  all  for  rents  on  the  plant  of  the 
Ashley  Wire  Company  the  sum  of  $12,000,  out  of  which  he 
disbursed  for  taxes  and  necessary  expenses  the  sum  of 
$7,626.52,  leaving  a  balance  in  hands  of  the  receiver  of 
$4,373.48. 

The  controversy  in  this  case  arises  over  the  disposition 
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and  distribution  of  this  balance,  the  chief  subject  of  conten- 
tion being  concerning  that  portion  of  the  rent  accruin<f 
between  April  10,  1895,  and  June  9, 1896,  it  being  concedeil 
by  appellant  that  the  Illinois  Steel  Company  is  entitled  to 
the  rents  from  June  9, 1896,  the  date  it  obtained  its  deed  to 
the  property,  and  the  steel  company  making  no  claim  to 
the  rents  accruing  prior  to  April  10, 1895,  the  date  on  which 
it  filed  its  petition  for  a  receiver  in  its  foreclosure  suit. 

It  is  insisted  on  behalf  of  appellant  that,  bj'  the  foreclosure 
sale  under  the  decree,  the  mortgage  of  the  Illinois  Steel 
Company  was  absolutely  extinguished,  and  that  thereafter 
no  rights  or  equities  remained  to  be  enforced  thereunder  by 
the  st^el  company  or  any  one  else;  that  after  such  sale  the 
steel  company  had  but  two  relations  to  the  wire  company, 
viz. :  First,  as  the  holder  of  the  certificate  of  purchase,  and 
second,  as  a  judgment  creditor  under  its  deficiency  decree. 
Under  the  case  of  Davis  v.  Dale,  150  111.  239,  we  think  it  is 
clear  that  the  Illinois  Steel  Company  can  have  no  claim  to 
rents  or  payment  of  taxes  during  the  redemption  period 
simply  by  virtue  of  its  certificate  of  purchase,  but  it  does 
not  necessarily  follow  that  under  the  clause  contained  in 
the  mortgage  creating  a  charge  on  the  rents  and  profits 
during  that  period,  said  company  would  not  have  the  right 
to  any  benefit  thereof.  By  that  clause  or  provision  in  the 
mortgage,  we  think  the  entire  debt  secured  by  it  was  made 
a  charge  on  the  rents  until  the  right  to  redeem  from  any 
foreclosure  sale  had  expired,  and  the  appointment  of  a 
receiver  was  authorized  to  collect  such  rents  and  apply  them 
toward  the  payment  of  the  debt  and  costs.  No  reason  is 
perceived  why  this  was  not  a  valid  and  binding  contract. 
No  authority  is  cited  which,  in  our  judgment,  shows  its 
invalidity.  Certainly  the  parties  had  the  power  to  make 
such  a  contract,  and  by  its  terms  it  violates  no  rule  of  law; 
why,  then,  should  not  a  court-of  equity  enforce  it  ?  Counsel 
for  appellant  seem  to  argue  against  the  validity  of  this  pro- 
vision in  the  mortgage,  on  the  ground  that  "  It  is  against 
the  policy  of  the  law  that  the  mortgagor  may,  in  advance, 
stipulate  away  the  humane  provision  the  law  has  established 
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for  his  security  and  protection."  We  are  not  prepared  to 
give  our  acquiescence  to  this  proposition.  We  see  no  more 
illegality  in  enforcing  a  mortgage  on  rents  and  profits  aris- 
ing out  of  property  than  in  the  case  of  a  mortgage  upon 
the  property  itself.  Rents  and  profits  are  just  as  much 
property  as  the  estate  out  of  which  they  arise,  and  are 
equally  the  subject  of  mortgage  or  sale.  The  cases  are 
numerous  in  which  it  has  been  so  iield.  But  counsel  for 
appellant,  while  conceding  this  to  be  the  law^  insists  that 
in  the  mortgage  under  consideration,  the  rents  and  profits 
did  not  constitute  any  part  of  the  subject-matter  of  the 
grant,  but  that  the  clause  in  the  mortgage  referring  to  rents 
and  profits  rested  for  its  enforcement,  or  was  dependent 
upon,  the  sound  discretion  to  be  exercised  by  a  court  of 
equity.  We  are  of  a  different  opinion.  We  think  that  pro- 
vision of  the  mortgage  created  a  charge  on  the  rents  and 
profits  for  the  payment  of  any  portion  of  the  mortgage  debt 
which  might  remain  unsatisfied  during  the  whole  period 
allowed  by  law  for  redemption.  The  case  of  Oakford  v. 
Eobinson,  48  111.  App.  270,  is  an  authority  in  point,  and 
while  counsel  for  appellant  strongly  urges  that  this  case 
was  erroneously  decided,  we  are  satisfied  as  to  the  correct- 
ness of  the  conclusions  reached.  The  cases  of  Seligman  v. 
Laubheimer,  58  III.  124,  Ogle  et  al.  v.  Koerner  et  al.,  140 
Id.  170,  and  Davis  v.  Dale,  150  Id.  239,  are  cited  as  sup- 
porting the  proposition  that  a  foreclosure  sale  extinguishes 
the  mortgage  and  renders  it  fuiicUis  officio  ;  and  no  doubt 
the  court  does  so  hold  in  those  cases,  and  properly  too,  when 
applied  to  the  facts  then  before  the  court.  But  the  ques- 
tion before  us  was  not  raised  or  decided  in  any  of  the  cases 
above  cited,  and  there  is  nothing  in  them  which  militates 
against,  the  proposition  that  if  the  sale  does  not  pay  the 
mortgage  debt,  and  the  mortgage  itself  provides  for  a  resort 
to  the  rents  and  profits  during  the  redemption  period,  that 
such  provision  of  the  mortgage  may  be  enforced  in  favor  of 
the  mortgagee.  No  authority  has  been  cited  on  either  side 
which  can  be  said  to  be  squarely  in  point,  unless  it  be  the 
case  of  Oakford  v.  Robinson,  8uj>ra;  and  we  think,  upon 
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principle  and  the  soundest  rules  of  equity,  appellee  had  the 
right  to  have  the  benefit  of  this  portion  of  the  contract 
enforced  in  its  favor.  Clearly  the  object  and  purpose  of 
the  mortgage  was  not  accomplished  until  the  entire  debt 
sought  to  be  secured  thereby  was  fully  paid.  No  rights  of 
the  appellant  are  violated  by  this  holding.  The  mortgage 
was  on  record  long  before  appellant  obtained  its  judgment 
or  secured  the  appointment  of  a  receiver,  and  it  had  full 
notice  that  the  steel  company  was  entitled  to  a  prior  lien 
upon  the  rents  and  profits  of  the  Ashley  Wire  Company 
plant,  in  the  event  that  a  resort  to  them  was  necessary  to 
pay  its  mortgage  debt  to  appellee.  We  find  nothing  in  the 
record  to  show  that  the  steel  company  did  not  act  in  goo<l 
faith,  and  bid  oflf  the  property  at  a  foreclosure  sale  for  all  it 
was  reasonably  worth;  and  hence  the  argument,  that  before 
it  can  be  entitled  to  the  relief  prayed  for  under  the  provision 
of  the  mortgage  under  consideration,  it  must  come  into  court 
with  clean  hands,  would  seem  to  be  without  force.  Even 
granting,  for  the  sake  of  argument,  that  this  clause  of  the 
mortgage  only  gives  the  mortgagee  a  right  to  its  enforce- 
ment, in  the  sound  discretion  of  a  court  of  equity  (which, 
however,  we  do  not  concede  as  a  matter  of  law),  still  we  do 
not  perceive  in  what  manner  the  discretion  has  been  abused 
in  the  case  now  before  us.  We  feel  constrained  to  hold,  not- 
withstanding the  very  able  and  ingenious  arguments  of 
counsel  for  appellant,  that  the  court  below  decided  the  ques- 
tions before  it  on  correct  principles,  and  properly  adjudi^ 
oated  the  rights  of  the  parties. 

It  is  not  contended  by  counsel  for  appellant  that  the  court 
erred  in  its  judgment  as  to  the  amounts  to  be  paid  to  the 
respective  parties,  provided  its  decree  proceeded  upon  cor- 
rect principles,  and  hence  we  do  not  deem  it  important  or 
necessary  to  examine  in  detail  the  figures  arrived  at. 

Serious  complaint  is  made  by  counsel  for  appellee  in  their 
argument  that  the  Circuit  Court  did  not  give  it  all  it  was 
entitled  to  under  the  proofs,  but  no  cross-errors  are  assigned, 
as  they  say,  because,  under  the  decree  as  entered,  the  funds 
in  the  hands  of  the  receiver  will  be  exhausted,  and  they 
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could  derive  no  benefit  from  a  reversal  of  the  decree.  The 
decree  appealed  from  gave  the  appellant,  substantially,  the 
benefit  of  all  rents  collected  by  the  receiver  (less  taxes  and 
necessary  expenses)  prior  to  the  time  the  receivership  was 
extended  for  the  benefit  of  appellee,  the  Illinois  Steel  Com- 
pany, which  was  April  10,  1895,  and  gave  tq  appellee  the 
benefit  of  all  rents  collected  after  that  date,  less  taxes  and 
necessary  expenses.  We  think  this  action  of  the  court  was 
entirely  proper,  and  must  be  affirmed.  No  point  is  made 
in  the  argument  against  the  decree  of  the  court  concerning 
the  costs;  and  upon  a  very  careful  examination  of  the 
record,  and  finding  no  error  therein,  we  think  the  decree 
must  be  affirmed. 

DiBELL,  J.,  took  no  part. 


B.  A,  Rtee  v.  Mary  A.  Gilbert, 

1 .  Corporations— 5^ocfc  of,  May  be  Pledged  by  Delivery  of  Certificate, 
— ^Under  Sec.  53,  Chap.  77  R.  S.,  a  delivery  of  a  certificate  of  stock  of  a 
corporation  in  good  faith,  to  one  who  advances  money  on  the  security 
thereof,  is  sufficient  to  protect  the  holder  as  against  executions  or  attach- 
ments against  the  pledgor,  to  the  extent  of  the  debt  such  stock  is 
delivered  to  secure,  even  though  there  be  no  transfer  in  writing  or  upon 
the  books  of  the  corporation. 

Injanctf on. — Error  to  the  Circuit  Court  of  Kane  County;  the  Hon. 
Henrt  B.  Wilus,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1897.    Affirmed.    Opinion  filed  December  17,  1897. 

N.  J.  Aldrioh  and  Theodore  Worcester,  attorneys  for 
plaintiff  in  error. 

R.  6.  MoNTONY  and  F.  M.  Annis,  attorneys  for  defendants 
in  error  Mary  A.  Gilbert  and  Isaac  Potter,  Adm'rs. 
Incorporeal  property  being  incapable  of  manual  delivery 
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can  not  be  pledged  without  a  written  transfer  of  tlie  title. 
Debts,  negotiable  instruments,  stock  in  incorporated  com- 
panies and  choses  in  action  generally  are  pledged  in  that 
mode.  Such  transfer  of  title  performs  the  same  office  that 
the  delivery  of  possession  does  in  case  of  a  pledge  of  cor- 
poreal property.  2  Thompson's  Corporations,  Sec.  2622; 
Brewster  v.  Hartley,  37  Cal.  15;  Wilson  v.  Little,  2  N.  Y. 
443;  Jewett  v.  Warren,  12  Mass.  300;  Bowman  v.  Wood, 
15  Mass.  534;  Dewey  v.  Bowman,  8  Cal.  145;  First  Natl. 
Bank  of  Mendota  v.  Smith,  65  111.  44. 

"  Repeated  eflPorts  have  been  made  to  have  certificates  of 
stock  declared  negotiable  paper,  but  they  have  been  unsuc- 
cessful. Such  a  certificate  is  not  negotiable  either  in 
form  or  character."     Hammond  v.  Hastings,  134  U.  S.  403. 

A  share  of  stock  is  defined  to  be  a  right  which  its  owner 
has  in  the  management,  profits  and  ultimate  assets  of  the 
corporation.    Cook  on  Stock  and  Stockholders,  Sec.  5. 

A  share  of  stock  is  a  species  of  incorporeal  personal  prop- 
erty assignable  at  common  law.  It  is  neither  a  chattel  nor 
a  chose  in  action.    Lowell  on  Transfer  of  Stock,  Sec.  9. 

"  Shares  in  incorporated  companies,  such  as  banks,  insur- 
ance companies,  bridges,  turnpikes  and  railroads  have  long 
been  considered  in  this  commonwealth  as  property  of  a 
definite  and  important  character,  with  many  of  the  quali- 
ties of  visible,  tangible  personal  property,  having  a  value, 
and  as  capable  of  appreciating  as  vessels  or  merchandise  or 
other  personal  chattels.  But  it  is  not  visible  or  tangible 
and  therefore  not,  like  merchandise,  capable  of  passing 
by  manual  delivery.  A  nearer  analogy  perhaps  is  that 
of  a  chose  in  action  capable,  like  this,  of  being  assigned 
in  equity  by  a  delivery  over  of  the  certificate,  which  is  the 
assignor's  muniment  of  title,  with  an  assignment  duly  exe- 
cuted, transferring  to  the  assignee  all  the  assignor's  right, 
title  and  interest.''  Fisher  v.  Essex  Bank,  5  Gray,  376; 
Pinkerton  v.  Railroad  Co.,  42  N.  H.  424;  People's  Bank  v. 
Gridley,  91  lU.  457. 

"  When  any  officer  holding  an  execution  against  any  one  in 
whose  name  shares  of  stock  stand  on  the  books  of  the  com- 
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pany,  delivers  to  a  proper  officer  of  a  corporation  an  attested 
copy  of  such  execution,  the  property  from  the  moment  of 
such  delivery  is  to  be  considered  as  seized  on  execution,  and 
from  that  moment  the  corporation  is  to  be  considered  as  in 
possession  for  the  sheriff,  although  the  sheriff  has  not  yet 
the  possession  of  anything  representing  the  property." 
People  V.  Goss  &  P.  Mfg.  Co.  et  al.,  99  111.  364. 

"  The  title  to  stock  is  created  by  registry  in  the  books  of 
the  corporation.  The  certificate  is  not  the  stock  itself  but 
only  evidence  of  the  ownership  of  the  stock.  It  has  value 
only  as  such  evidence,  and  apart  from  the  shares  it  repre- 
sents, it  is  utterly  worthless."  Colton  v.  Williams,  65  111. 
App.  466. 

Even  where  there  was  a  written  declaration  attached  to 
the  certificate  that  the  stock  was  thereby  pledged  for  tlie 
debt  described,  an  unregistered  transfer  was  h'eld  not  good 
against  creditors.     Piatt  v.  Hawkins,  43  Conn.  139. 

An  entry  by  the  clerk  of  a  corporation  upon  the  deed  of 
assignment  that  it  had  been  received  for  record  was  not 
sufficient  to  protect  the  stock  from  attachment  as  the  prop- 
erty of  the  assignor.  Northrop  v.  Newton,  etc..  Turnpike 
Co.,  3  Conn.  544. 

Whether  the  transfer  of  the  certificate  of  stock,  accom- 
panied by  a  power  of  attorney  indorsed  in  blank,  carries 
the  full  title  against  outside  equities  and  attaching  creditors, 
is  a  question 'concerning  which  there  has  been  frequent 
controversy  arising  chiefly  from  the  construction  of  statutes, 
charters  and  by-laws  regulating  the  transfer.  *  *  * 
Most  States  have  by  statute  provided  for  the  transfer  of 
stock  on  the  books  of  the  corporation,  or  have  allowed  it 
to  be  transferred  on  the  books  in  a  manner  prescribed  in 
the  charter  or  by-laws  of  the  corporation. 

The  courts  of  the  most  prominent  commercial  States,  as 
New  York,  New  Jersey,  Pennsylvania  and  some  others,  rec- 
ognizing the  importance  of  making  the  certificate  indorsed 
in  blank  as  nearly  negotiable  as  possible,  have  declared  that 
the  registry  on  the  books  of  the  company,  so  provided  for 
by  statute,  charter,  or  by-law,  is  for  the  company's  benefit 
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alone,  and  that  a  blank  transfer  of  a  honafide  bolder  for 
value  is  good  against  anybody  but  the  corporation.  18  Am. 
&  Eng.  Ency.  of  Law,  615. 

The  courts  of  other  States  have,  however,  just  as  strongly 
held  that  a  stioLtute,  charter,  or  authorized  by-law  provision 
that  stock  shall  only  be  transferred  on  the  books  of  the 
corporation,  is  to  show  to  all  the  world  where  the  legal  title 
is,  and  that  therefore  an  unregistered  transfer  is  not  good 
ao^ainst  creditors  or  assignor.  Parrott  v.  Byers,  40  Cal.  614; 
Weston  V.  Bear  R.  &  A.  W.  &  M.  Co.,  6  Cal.  186;  6  Cal. 
425;  Strout  v.  Natoma  W.  &  M.  Co.,  9  Cal.  78;  Nagleo  v. 
Pacific  Wharf  Co.,  20  CaL  529;  People  v.  Elmore,  35  Cal.  653; 
Winter  v.  Belmont  Mining  Co.,  53  Cal.  428;  Rock  v.  Nichols, 
3  Allen,  342;  Blanchard  v.  Dedham  G.  L.  Co.,  12  Gray,  213; 
Marlborough  Mfg.  Co.  v.  Smith,  2  Conn.  579;  Northrop  v. 
Curtis,  5  Conn.  246;  Oxford  Turnpike  Co.  v.  Bunnel,  6  Conn. 
552;  Dutton  v.  Conn.  Bank,  13  Conn.  493;  Shipman  v.  -^tna 
Insurance  Co.,  29  Conn.  245. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
OF  the  Court. 

Mary  A.  Gilbert  and  Isaac  Potter,  as  administratrix  and 
administrator  of  the  estate  of  Horace  Gilbert,  deceased, 
exhibited  their  bill  in  equity  against  plaintiff  in  error  and 
other  defendants,  to  restrain  said  B.  A.  Rice  from  selling 
thirty  shares  of  the  capital  stock  of  the  "  Old  Second  Na- 
tional Bank  of  Aurora,"  and  twenty  shares  of  the  capital 
stock  of  the  "Aurora  Silver  Plate  Manufacturing  Com- 
pany." Plaintiff  in  error*  had  obtained  a  judgment  by 
confession  against  his  father,  one  F.  B.  Rice,  to  an  amount 
exceeding  $5,000,  upon  which  executions  were  issued  and 
levied  upon  the  stock  in  controversy.  Said  Gilbert  and 
Potter  claiming  that  this  stock  belonged  to,  and  was  the 
property  of  the  estate  of  said  Horace  Gilbert,  deceased,  filed 
their  bill  for  an  injunction  as  above  stated. 

It  appears  from  the  evidence  that  on  oi*  about  March  15, 
1S92,  said  F.  B.  Rice  became  indebted  to  said  Horace  Gil- 
bert (then  in  his  lifetime,  but  now  deceased),  in  the  sum  of 
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five  thonsand  dollars,  and  to  secure  the  same  said  F.  B.  Bice 
executed  and  delivered  to  said  Horace  Gilbert  a  promissor}'' 
note  for  that  sum,  bearing  said  last  mentioned  date,  and 
due  one  day  after  date  with  interest  at  seven  per  cent  per 
annum ;  and  that  to  secure  the  payment  of  said  note,  said 
F.  B.  Bice  transferred  and  delivered  to  said  Gilbert,  stock 
certificate  No.  67  for  thirty  shares  of  the  capital  stock  of 
Old  Second  National  Bank  of  Aurora,  and  also  six  cer- 
tificates covering  twenty  shares  of  the  capital  stock  of  the 
Aurora  Silver  Plate  Manufacturing  Company,  being  the 
same  stock  in  controversy  in  this  suit.  All  of  this  stock 
then  stood  in  the  name  of  said  F.  B.  Bice  on  the  books  of 
the  bank,  and  the  manufacturing  company  respectively, 
and  it  is  not  shown,  nor  is  it  claimed,  that  these  certificates 
of  stock  were  ever  indorsed  or  assigned  by  said  F.  B.  Bice, 
in  writing,  nor  was  there  ever  any  transfer  made  upon  the 
books  of  the  bank  or  manufacturing  company.  The  certifi- 
cates themselves,  however,  were  delivered  to  said  Horace 
Gilbert,  and  some  months  before  the  issue  of  the  executions 
above  mentioned  ^he  had  served  written  notice  upon  the 
bank  and  the  manufacturing  company  that  he  held  the 
stock  in  controversy  as  collateral  security,  and  requested 
that  an  assignment  or  transfer  be  accordingly  made  on  the 
books  of  the  different  corporations,  showing  the  fact.  This 
was  never  done,  and  so  the  matter  stood  until  the  death  of 
said  Horace  Gilbert,  whose  administrators  held  the  $5,000 
note  entirely  unpaid,  and  also  held  possession  of  the  certifi- 
cates of  stock,  at  the  time  of  the  issue  of  the  executions  in 
favor  of  plaintiff  in  error. 

On  a  hearing  in  the  court  below,  on  bill,  answers  of  the 
several  defendants,  replications,  evidence  and  proof  taken, 
a  decree  was  entered  finding  the  equities  for  the  complain- 
ants, and  enjoining  plaintiff  in  error  and  the  officers  hold- 
ing the  executions,  from  proceeding  with  the  sale.  The 
court  further  found  upon  the  evidence,  that  there  was  due 
the  complainants  upon  said  promissory  note,  the  sum  of 
$5,300.13,  and  decreed  that  unless  the  defendants,  or  some 
of  them,  should  pay  that  amount  to  the  complainants  within 
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forty  days  from  the  date  of  the  decree,  then  in  default  of 
such  payment  the  stock  in  controversy,  op  so  mnch  thereof 
as  might  be  necessary  to  realize  the  amount  due  complain- 
ants, and  the  costs,  be  sold  by  the  master  in  chancery  to 
the  highest  bidder,  and  that  on  such  sale  being  made,  the 
master  execute  assignments  of  such  certificates  of  stock  to 
the  purchasers,  and  that  the  bank  and  manufacturing  com- 
pany (who  were  parties  defendant)  should  transfer  such 
stock  on  their  respective  books.  And  that  out  of  the  pro- 
ceeds of  such  sale,  the  master  pay  the  complainants  the 
amount  found  due  upon  said  note,  with  legal  interest,  and 
bring  the  surplus,  if  any,  into  court. 

Plaintiff  in  error  being  dissatisfied  with  this  decree, 
brings  the  cause  to  this  court  and  insists  upon  a  reversal, 
assigning  fourteen  different  errors.  But  the  principal  con- 
troversy centers  around  the  contention  of  plaintiflf  in  error, 
that  because  there  was  no  written  assignment  of  the  certifi- 
cates of  stock,  and  no  transfers  upon  the  books  of  the  cor- 
porations issuing  the  same,  there  was  no  such  transfer  of 
the  title  to  the  stock  as  prevented  plaintiff  in  error  from 
levying  upon  and  selling  the  same  as  the  property  of  the 
judgment  debtor,  F.  B.  liice,  in  whose  name  the  stock  stood 
upon  the  books  of  the  corporations. 

There  is  no  doubt  that  prior  to  the  amendment  of  Sec. 
52,  Chap.  77  of  the  Revised  Statutes,  passed  in  1883  and  in 
force  July  1,  1883,  such  contention  must  have  prevailed 
under  the  law  as  laid  down  by  the  Supreme  Court  in 
People's  Bank  v.  Gridley,  91  111.  457.  But  since  said  amend- 
ment, which  we  think  was  made  for  the  benefit  of  pledgees 
of  stock  in  corporations,  we  hold,  that  by  its  terms,  a  delivery 
of  the  certificates  of  stock  in  good  faith,  to  one  who  advances 
money  on  the  security  thereof,  is  sufficient  to  protect  the 
holder  as  against  executions  or  attachments  against  the 
pledgor,  to  the  extent  of  the  debt  such  stock  is  delivered  to 
secure,  even  though  there  be  no  transfer  in  writing  or  upon 
the  books  of  the  corporation. 

It  is  our  duty  to  give  some  meaning  to  this  amendment, 
and  unless  the  construction  wo  have  placed  upon  it  be  the 
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correct  one,  we  are  at  a  loss  to  see  what  purpose  it  has 
accomplished. 

If  it  is  to  be  held  notwithstanding  the  amendment,  there 
must  still  be  a  written  assignment  of  the  certificates  of 
stock  and  a  formal  transfer  upon  the  books  of  the  corpora- 
tion in  order  to  protect  the  pledgees,  then  the  amendment  is 
meaningless  and  amounts  to  nothing.  We  are  not  prepared 
to  so  hold. 

As  the  decision  of  this  question  disposes  practically  of  the 
entire  controversy  in  the  case,  we  deem  it  unnecessary  to 
take  up  in  detail  the  numerous  errors  assigned  upon  the 
record,  because,  if  the  Circuit  Court  held  correctly  upon 
this  point  there  was  no  error  in  the  other  rulings  which 
were  dependent  thereon. 

We  are  of  the  opinion  the  decree  was  right,  and  it  will 
be  affirmed. 


Mexican  Amole  Soap  Go.  r.  William  E.  Clarke. 

1.  Fraud — Vitiates  aU  Contracts. — Fraud  vitiates  aU  contracts  be- 
tween the  parties  to  it. 

2.  Samie — Defense  in  Law  and  Equity.— The  defense  of  fraud  can  be 
availed  of  in  a  court  of  law  as  weU  as  in  a  court  of  equity. 

8.  QAMR—Right  to  Avoid  a  Contract.— y^here  a  person  by  the  false 
representations  of  another  as  to  his  average  monthly  sales  while  in  the 
service  of  a  former  employer,  and  like  false  representations  as  to  the 
amount  of  salary  he  received,  is  induced  to  enter  Into  a  contract  of  employ- 
ment against  his  interest,  and  which  he  would  not  otherwise  have  done, 
he  has  a  right  to  avoid  the  contract  when  he  learns  the  real  truth. 

4.  'Eywrhcr— Of  FoUse  Statements  Competent— A  salesmaji  induced 
a  merchant,  by  false  statements  as  to  the  amount  of  sales  made  by  him 
while  in  tlie  service  of  a  former  employer  and  the  amount  of  salary 
paid  to  him,  to  enter  into  a  contract  of  employment  which  he  would  not 
otherwise  have  done.  In  an  action  for  services  after  his  discharge,  it  is 
competent  for  the  merchant  to  show  that  such  statements  were  false, 
and  that  by  reason  of  tliem  he  was  induced  to  enter  into  the  contract  of 
employment. 

5.  CoNTRAOTS— Jngwxry  as  to  Truth  of  Statements. — Where  a  party 
makes  statements  to  another  for  the  purpose  of  inducing  him  to  enter 
into  a  contract  and  requests  that  such  Btatuments  be  accepted  as  tlie 
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truth,  he  can  not,  in  an  action  upon  the  contract,  insist  that  the  party 
should  have  made  inquiry  as  to  the  actual  truth  of  such  statements. 

6.  Practice — Informal  Verdicts, — ^Where  the  verdict  of  a  jury  omit- 
ted the  word  **  dollars,^  but  the  clerk  of  the  court  read  it  when  pre- 
sented in  court  and  in  the  presence  of  the  jury  with  the  omitted  word 
inserted,  and  the  court  therefore  discharged  the  jury,  it  will  be  regarded 
as  the  verdict  of  the  jury  as  read' by  the  clerk. 

Assumpsit,  on  a  contract  of  employment.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Reversed  and  remanded. 
Opinion  filed  December  17,  1897. 

Arthur  Keith  ley,  attorney  for  appellant. 

The  common  law  courts  may  entertain  jurisdiction  of 
questions  of  fraud,  and  a  conveyance,  whether  by  deed  from 
an  individual,  or  by  patent  from  the  government,  although 
executed  with  all  the  forms  of  law,  when  obtained  in  fraud 
of  the  rights  of  others,  may,  in  an  action  of  ejectment,  be 
disregarded  by  the  court  as  void,  at  the  instance  of  the 
injured  party  or  those  holding  under  him.  Rogers  v.  Brent, 
6  Gilman,  574;  Douglas  v.  Hartzell,  15  111.  App.  251. 

Where  the  contract  has  been  partially  executed  by  a 
party  before  he  discovers  the  fraud  which  has  been  prac- 
ticed upon  him,  he  is  then  in  a  position  to  elect  the  course 
he  will  take,  and  in  this  his  own  interest  is  his  only  guide. 
If  he  decides  he  can  make  more  by  aflBrming  the  contract 
than  by  rescinding,  he  has  the  right  to  do  so,  reserving  Iiis 
claim  for  damages  arising  from  the  fraud,  either  by  a  sep- 
arate action  or  claiming  them  by  way  of  recoupment,  if 
sued  upon  the  contract.  This  course  he  may  pursue,  and  it 
is  the  doctrine  of  this  and  other  courts,  that  recoupment 
will  be  allowed  whenever  an  action  for  damages  can  be  sus- 
tained, and  thus  avoid  circuity  of  action,  and  courts  will 
favor  recoupment  rather  than  drive  a  party  to  a  separate 
action.    Peck  v.  Brewer,  48  111.  54. 

A  willful  misrepresentation  as  to  the  income  derived  from 
the  royalty  of  a  certain  patent,  which  induced  a  land  owner 
to  exchange  his  interest  for  a  one-half  interest  in  such 
royalty,  is  sufficient  evidence  of  fraud  and  deceit  to  set  aside 
the  sale.    Crosland  v.  Hall,  33  N.  J.  Eq.  111. 
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Isaac  C.  Edwards,  attorney  for  appellee. 

Fraud  is  never  presumed,  but  is  a  question  of  fact,  and 
must  be  proved  by  the  party  alleging  it  the  same  as  any 
other  fact.  That  being  true,  it. is  for  the  jury  to  construe 
the  evidence,  and  give  it  such  weight  and  effect  as  in  their 
judgment  it  is  justly  and  fairly  entitled  to;  and  in  the 
absence  of  anything  showing  passion  or  prejudice  on  their 
part,  or  indicating  that  they  were  misled,  an  Appellate 
Court  will  not  ordinarily  interfere  with  their  finding. 
Powell  v.  Kelley,  17  111.  App.  256. 

An  employer  has  no  right  to  discharge  his  employe  merely 
because  the  relation  is  not  liable  to  be  a  profitable  one. 
Jaflfray  y.  King,  34  Md.  217;  Dugan  v.  Anderson,  36  Md. 
567;  Greene  v.  Washburn,  7  Allen  (Mass.)  390. 

The  fact  that  the  efforts  of  a  traveling  salesman  to  make 
sales  are  not  very  successful,  and  that  another  person  who 
is  afterward  employed  in  the  same  capacity  succeeds  in 
making  larger  sales,  is  no  evidence  that  he  did  not  serve  his 
firm  faithfully  and  to  the  best  of  his  ability.  Hamill  v. 
Foute,  51  Md.  419. 

Mr.  Prksidino  Jcstiok  Ceabtrkb  dklivered  the  opinion 
OF  THE  Court. 

Appellee  brought  suit  against  appellant  to  recover  a  bal- 
ance he  claimed  to  be  due  him  for  salary,  under  a  written 
contract,  of  which  the  following  is  a  copy  : 

"  Peoria,  III.,  August  5th,  1895. 

We  hereby  agree  to  employ  W.  E.  Clarke  for  the  term  of 
one  year  as  traveling  salesman  at  a  salary  of  $80.00  per 
month  and  expenses.  Mexican  Amole  Soap  Co." 

Appellee  commenced  work  under  this  contract  August 
22,  1895,  and  continued  so  working  until  January  1, 1890, 
when  he  was  discharged  by  appellant,  and  afterward 
brought  this  suit. 

The  cause  was  tried  by  a  jury  who  returned  a  verdict  in 
favor  of  appellee  for  $509.33,  from  which  the  plaintiff 
remitted  $29.33,  and  the  court  entered  judgment  against 
appellant  for  $480  after  overruling  a  motion  for  a  new  trial. 

Vol.  LXXII  43 
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The  defense  interposed  by  appellant  was,  that  the  con- 
tract was  procured  by  the  false  and  fraudulent  representa- 
tions of  appellee  upon  which  it  relied  in  making  the  con* 
tract;  and  that  it  was  justified  in  discharging  him  after  it 
ascertained  the  truth. 

Appellee  had  been  in  the  employment  of  the  Des  Moines 
Soap  Works  as  a  traveling  salesman,  selling  soap  in  a  por- 
tion of  the  State  of  Iowa.  He  applied  to  appellant  for 
employment  in  a  like  capacity,  and  represented  that  his 
average  sales  for  the  Des  Moines  company  were  from  $1,500 
to  $1,S0U  per  month,  and  that  the  salary  paid  him  by  that 
company  was  $75  per  month  and  expenses.  The  proofs 
showed  that  his  average  sales  for  the  Des  Moines  company 
were  but  about  $579  per  month.  During  the  time  he 
worked  for  appellant,  that  is  from  August  22,  1895,  to  Jan- 
uary 1,  1896,  he  sold  in  all  only  $607.06  worth  of  soap,  and 
even  this  amount  seems  to  have  included  some  orders  never 
received  by  appellant,  while  he  was  paid  for  salary  and 
expenses  during  the  same  period  of  time,  $361.72. 

On  the  trial  appellant  offered  to  show  that  appellee, 
while  working  for  the  Des  Moines  company,  was  paid  as 
salary  only  $50  per  month,  and  that  his  statement  that  his  sal- 
ary was  $75  per  month  was  false.  The  court  refused  to  admit 
this  evidence  and  in  this  ruling  we  think  the  court  erred.  If 
b}'  appellee's  false  representations  as  to  his  average  monthly 
sales  while  with  the  Des  Moines  company,  and  like  false  rep- 
resentations as  to  the  amount  of  salary  he  was  receiving, 
appellant  was  induced  to  enter  into  a  contract  it  would  not 
otherwise  have  made,  we  think  it  would  have  a  right  to 
avoid  the  contract  for  fraud,  and  discharge  appellee  when 
it  learned  the  truth,  on  the  principle  that  fraud  vitiates  all 
contracts  between  the  parties  to  it.  Allen  et  al.  v.  Eart, 
72  111.  104. 

And  the  defense  can  be  availed  of  as  well  in  a  court  of 
law  as  in  a  court  of  equity.  Jamison  v.  fieaubien,  3  Scam. 
113;  Eogers  v.  Brent,  5  Gilm.  574;  Wing  v.  Sherrer,  77  111. 
200. 

The  case  of  Hauk  v.  Brownell,  et  al.,  120  111.  163,  and 
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other  cases  of  like  character  cited  by  appellee,  are  not  in 
point  as  against  this  proposition.  While  it  may  be  true  the 
parties  were  dealing  at  arm's  length,  yet  the  representations 
made  by  appellee  were  as  to  facts  within  his  own  knowledge 
and  as  to  which  appellant  had  none.  Mr.  Masker,  the  sec- 
retary of  appellant,  testifies  that  in  the  conversation  when 
the  alleged  false  representations  werd  made,  and  which 
resulted  in  the  contract,  he  proposed  to  write  to  the  Des 
Moines  company  and  see  if  they  verified  his  statements,  but 
to  this  appellee  objected  on  the  ground  that  if  the  Des  Moines 
company  knew  he  was  trying  to  get  another  position  they 
would  discharge  him.  Appellee  nowhere  denies  this,  nor 
does  he  deny  that  he  made  the  false  representations  con- 
cerning his  sales  or  salary  with  the  Des  Moines  company. 
Hence  the  argument  comes  with  poor  grace  from  him  now, 
that  appellant  was  dealing  with  him.  at  arm's  length  and 
could  have  ascertained  the  truth  or  falsity  of  his  statements 
had  it  exercised  due  diligence!  At  his  own  request  no 
further  inquiry  was  made,  but  his  own  statements  were 
accepted  as  the  truth,  and  relied  upon  by  appellant  in 
making  the  contract.  This  clearly  appears  from  Mr, 
Masker's  testimony,  and  appellee  does  not  pretend  to  con- 
tradict him. 

The  defendant  below  asked  the  court  to  give  to  the  jury 
the  following  instruction,  viz. :  "  If  the  jury  believe  from 
the  evidence  that  the  plaintiflF  procured  the  contract  sued 
on  in  this  case  from  the  defendant  by  fraud,  then  the 
defendant  had  a  right  to  discharge  the  plaintiff,  and  he  can 
not  recover  in  this  action."  Had  the  instruction  been  lim- 
ited to  the  right  to  discharge  for  the  fraud,  we  think  it 
would  have  been  entirely  proper,  but  we  are  not  prepared 
to  hold  that  appellee  might  not  recover  for  the  time  actu- 
ally worked.  While  appellant  would  have  the  right  to 
discharge  on  learning  the  truth,  yet  it  could  not  retain 
appellee  in  the  service  and  refuse  to  pay  him  for  the  time  he 
was  employed  after  it  knew  all  the  facts.  The  instruction 
above  quoted,  and  one  other  on  the  same  line  refused  by 
the  court,  ignored  the  right  to  recover  for  the  time  actuall}' 
served  and  therefore  it  was  not  error  to  refuse  them. 
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The  jury  returned  into  court  the  following  verdict: 
'*  We,  the  jury,  find  the  issues  for  the  plaintiff  and  assess 
the  damages  at  five  hundred  nine  and  thirty-three  one- 
hundredth  (509.33),"  thus  leaving  out  the  word  "dollars." 

But  the  clerk  read  the  verdict  in  open  court  before  the 
jury  were  discharged,  and  in  their  presence,  as  though  the 
word  "dollars"  >vTere  inserted  therein.  Thereupon  the 
court  discharged  the  jury,  but  in  the  afternoon  and  against 
the  objection  of  appellant,  called  them  together  again  and 
had  them  correct  their  verdict  so  as  to  contain  the  word 
"  dollars."  This  action  of  the  court  is  complained  of  as 
error.  But  we  think  the  reading  of  the  verdict  in  the  pres- 
ence of  the  jury  as  though  the  word  dollars  were  inserted, 
thus  making  a  verdict  in  favor  of  plaintiff  for  $509.33  was 
sufficient.  While  under  our  practice  the  verdict  is  usu- 
ally reduced  to  writing  and  signed  by  the  jury,  yet  it  may 
be  delivered  ore  terms  by  the  foreman.  "  Whatever  may  be 
pronounced  as  the  verdict  of  the  jur^^  in  open  court,  whether 
in  writing  or  verbally  through  the  foreman,  is  to  be 
regarded  as  the  verdict  of  the  jury."  Griflftn  v.  Larned, 
111  111.  432.  The  verdict  having  been  read  to  the  jury  as 
$509.33  and  they  having  assented  to  it,  made  it  a  complete 
and  valid  verdict,  and  afterward  calling  the  jury  together 
again  to  correct  it,  while  unnecessar\'^,  was  harmless.  There 
was  no  error  in  this  action  of  the  court. 

An  effort  was  made  by  appellant  on  the  trial  to  prove 
that  it  had  sent  to  appellee  a  check  for  $70.05  in  full  of 
everything,  as  per  a  previous  letter.  The  court  refused  the 
offer  and  this  is  assigned  as  error.  If  the  proofs  had  shown 
that  this  letter  and  check  were  actually  sent  to  and  received 
by  appellee  and  retained  by  him,  he  would  be  bound  thereby 
and  could  not  afterward  claim  a  greater  sum.  The  reten- 
tion of  the  check  would  have  barred  any  further  claim 
under  the  authority  of  Ostrander  v.  Scott,  161  111.  339. 
But  the  proper  proof  was  not  made  so  as  to  connect  the 
check  with  the  letter  referred  to  as  the  "  previous  letter," 
and  to  show  the  receipt  of  the  check,  and  hence  the  court 
committed  no  error  in  refusing  the  offer  so  far  as  it  was 
made. 
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But  for  the  error  in  refusing  to  allow  proof  as  to  the  sal- 
ary appellee  was  receiving  from  the  Des  Moines  company 
and  because  the  verdict  is  against  the  evidence,  we  think  the 
judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial  under  proper  evidence  and  instructions,  in  accord- 
ance with  the  views  hereinabove  expressed. 

Ee  versed  and  remanded. 


Charles  W.  Cottew  t.  John  Betz* 

1.  Witnesses— OredtW/tfy  of ^ for  the  Jury.— The  queetion  of  the 
credibility  of  witnesses  is  one  solely  for  the  consideration  of  the  jury, 
who  see  and  hear  them  testify. 

2.  Verdicts — On  Conflicting  Evidence, — Where  the  testimony  is  con- 
flicting, if  there  is  evidence  sufficient,  if  believed  by  the  jury,  to  sustain 
their  verdict,  it  wilt  not  be  disturbed  unless  it  is  apparent  that  they  have 
been  actuated  by  passion  or  prejudice. 

Assampsit,  for  goods  sold,  etc.  Appeal  from  the  Circuit  Court  of 
La  Salle  County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
December  17,  1897. 

FowLBB  Brothers,  attorneys  for  appellant. 
Widmeb  &  WiDMBBj  attorneys  for  appellee. 

Mb.  Pbesiding  Jostioe  Cbabtbeb  delivebed  the  opinion 
OP  the  Coubt. 

This  was  an  action  of  assampsit,  brought  by  appellee 
against  appellant,  to  recover  a  balance  claimed  to  be  due  on 
an  open  account,  for  goods  sold  and  delivered.  There  was 
a  trial  by  jury,  resulting  in  a  verdict  in  favor  of  appellee  for 
$335.76.  Appellee  entered  a  remittitur  as  to  $48,  which 
being  done  the  court  overruled  a  motion  for  new  trial,  and 
rendered  judgment  for  $287.76. 

The  only  controversy  in  the  case  is  as  to  the  amount  of  a 
certain  payment  made  by  appellant,  on  April  18, 1895;  appel- 
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lant  claiming  to  have  paid  on  that  date  $450,  while  appellee 
insists  the  amount  was  only  $150.  Upon  the  trial  appellant 
produced  a  receipt  for  $450,  dated  April  18, 1895,  signed  by 
appellee,  and  now  contends  that  the  evidence  on  the  part  of 
appellee  was  not  suflBlcient  to  overcome  it. 

As  to  the  amount  of  this  payment  there  was  an  irrecon- 
cilable conflict  in  the  evidence.  If  the  jury  believed  the  tes- 
timony of  appellant,  the  payment  was  $450.  If,  on  tho 
other  hand  they  believe  the  appellee,  corroborated  as  he  was 
to  some  extent  by  other  witnesses  and  circumstances  in  the 
case,  then  the  payment  was  but  $150.  The  question  of  the 
credibility  of  the  witnesses  was  one  solely  for  the  consider- 
ation of  the  jury,  who  saw  them  and  heard  them  testify. 

There  was  evidence,  sufficient  if  believed  by  the  jury,- to 
warrant  their  verdict,  and  we  think  this  case  falls  within  the 
rule  so  often  announced  by  the  courts  of  this  State,  that 
when  there  is  evidence  from  which  the  jury  could  properly 
find  their  verdict,  it  will  not  be  disturbed,  when  the  evidence 
is  conflicting,  even  though  it  might  seem  to  the  appellate 
tribunal  to  preponderate  against  the  verdict,  unless  it  is 
apparent  that  the  jury  have  been  actuated  by  passion  or 
prejudice.  Chicago,  E.  1.  &  P.  R.  R.  Co.  v.  Reidy,  66  111. 
43;  Toledo,  W.  &  W.  Ry.  Co.  v.  Moore,  77  111.  217;  Plum- 
mer  v.  Rigdon,  78  111.  222. 

We  can  see  no  just  reason  for  interfering  with  the  verdict 
of  the  jury  in  this  case. 

We  find  no  error  in  the  rulings  of  the  court  on  the  admis- 
sion or  rejection  of  evidence,  and  no  complaint  is  made  of 
the  instructions.  * 

Seeing  no  sufficient  reason  for  interfering  with  the  judg- 
ment it  will  be  affirmed.    Judgment  affirmed. 


£9^   6^9  City  of  Peoria  v.  George  E.  Adams. 
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109    •586      ^'    Pe^isonal  Injuries — Proximate  and  Direct  Result  of  Negligence. 

^^^^^  — A  person  can  not  be  held  responsible  for  injuries  unless  such  injuries 

It  11     ^214   ^^^  shown  to  be  the  direct  and  proximate  result  of  some  negligence,  or 

{111     ^216i  a  neglect  of  some  duty  imposed  upon  him  by  law. 
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2.  Same — Proximate  and  Remote  Causes, — ^The  test  to  determine  as  to 
whether  an  injury  is  the  direct  or  remote  result  of  an  act  of  negligence, 
is  to  ascertain  whether  any  now  cause  has  intervened  between  the  fact 
accomplished  and  the  alleged  cause.  If  a  new  force  or  power  has  inter- 
vened, of  itself,  sufficient  tx)  stand  as  the  cause  Qf  the  misfortune,  the 
other  must  be  considered  as  too  remote. 

8.  SAXBr^Exerci9e  of  Dzie  Care  for  One's  Safety.-— Where  the  plaint- 
iflfs  declaration  showed  tliat  a  building  in  which  he  worked  had  been 
for  fifteen  years  in  such  an  unsafe  condition  as  to  endanger  the  lives  of 
people  who  might  lawfully  be  therein,  and  he  testified  that  he  had 
worked  in  such  building  for  two  years  but  had  never  looked  to  see 
whether  it  was  safe  or  unsafe,  it  toa^  held^  that  if  he  knew  the  building 
was  imsafe  he  was  not  in  the  exercise  of  due  care  for  his  own  safety  in 
being  tliere  at  all. 

4.  Cities  and  Villages— Carrytngr  off  Surface  Waters-Rule  of  Lia- 
bility.—The  duty  of  a  municipal  corporation  in  providing  for  carrying  off 
surface  water  is  dictated  and  measured  by  the  exigencies  of  the  case, 
and  no  higher  duty  is  imposed  upon  such  a  corporation  than  upon  a 
private  individual  under  the  same  circumstances,  the  rule  of  liability 
being  the  same  in  both  cases. 

5.  Same— CTfie  of  Streets  for  Railroad  Purposes,^A  city  has  a  right 
to  allow  the  use  of  a  street,  or  a  portion  thereof,  for  railroad  purposes, 
and  if  such  use  interferes  with  the  natural  flow  of  the  water  falling 
thereon  it  is  its  duty  to  provide  means  for  carrying  it  off,  so  as  to  do  no 
additional  damage  to  adjoining  property. 

6 .  Sktsr— Excessive  Ra in f nil — Responsibility  for  Damage  Done  By,  — 
Where  a  city  has  provided  sewers  or  drains  of  ample  capacity  to  carry 
off  all  water  likely  to  fall  or  accumulate  upon  the  streets  on  all  ordinary 
occasions  it  is  rft>t  guilty  of  negligence  in  failing  to  anticipate  and  pro- 
vide for  unexpected  and  extraordinary  storms.  The  inile  is  that  tlie  outlet 
must  be  of  ample  capacity  to  carry  off  all  the  water  likely  to  be  in  it, 
but  it  is  not  applicable  to  extraordinary  rainfalls,  which  can  nut  be  fore- 
seen, and  for  damage  done  by  them  no  one  is  responsible. 

7.  Bax^— Failure  to  Provide  Sufficient  Sewers  to  Carry  Off  Surface 
Water — Limit  of  Liability. — Where  a  city  is  guilty  of  negligence  in  fail- 
ing to  provide  sufficient  catch  basins  and  sewere  to  carry  off  the  surface 
water,  its  liability'  is  confined  to  such  injuries  as  are  the  proximate  or 
natural  result  of  such  negligence. 

8.  Landlord  and  Tesat^t— Liability  of  the  Owner  and  Occupant  of 
Premises, — The  general  rule  is,  that  the  occupant,  and  not  the  owner, 
as  such,  is  responsible  for  injuries  received  in  consequence  of  a  failure 
to  keep  the  premises  occupied  in  repair. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Reversed.  Opinions  filed 
December  17,  1897. 
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William  V.  Tbfft,  city  attorney,  for  appellant ;  W.  I. 
Slemmons,  of  counsel. 

The  cause  of  an  injury  is  in  contemplation  of  law  that 
which  immediately  produces  it  as  its  natural  consequence; 
therefore  if  a  party  be  guilty  of  an  act  of  negligence  which 
would  naturally  produce  an  injury  to  another,  but  before 
such  injury  actually  results,  a  new  and  independent  force 
intervenes  and  causes  the  injury,  the  original  party  is  not 
responsible,  even  though  the  injury  would  not  have  occurred 
but  for  his  negligence.  Washington  v.  Baltimore,  etc.,  R.  R. 
Co.,  17  W.  Va.  190;  Am.  &  Eng.  Ency.  Law,  Vol.  16,  446, 
note. 

The  test  is  to  ascertain  whether  any  new  cause  has  inter- 
vened between  the  fact  accomplished  and  the  alleged  cause. 
If  a  new  force  or  power  has  intervened  of  itself  sufficient  to 
stand  as  the  cause  of  the  misfortune,  the  other  must  be  con- 
sidered as  too  remote.  Insurance  Co.  v.  Tweed,  7  Wall.  (U.  S.) 
44;  Scheflfer  v.  Ry.  Co.,  105  U.  S.  249;  Bishop  on  Non- 
Contract  Law,  Sec.  41-48;  Lewis  v.  Flint  &  P.  M.  Ry.  Co., 
64  Mich.  65;  Soale  v.  Gulf  C.  &  S.  F.  Ry.  Co.,  65  Tex.  274. 

And  the  test  is,  was  it  a  new  and  independent  force,  act- 
ing in  and  of  itself  in  causing  the  injury,  and  superseding 
the  original  wrong  complained  of,  so  as  to  m^e  it  remote 
in  the  chain  of  causation.  Pullman  Palace  Car  Co.  v.  Laack, 
143  111.  242;  citing  Bishop  on  Non  Contract  Law,  Sec.  42, 
835-6. 

There  is  no  other  just  or  reasonable  rule  than  to  deter- 
mine, in  every  instance,  whether  the  loss  was  one  which 
might  reasonably  have  been  anticipated  from  the  careless 
setting  of  the  fire,  under  all  the  circumstances  surrounding 
the  careless  act,  and  if  it  was,  under  the  circumstances,  a 
natural  consequence  which  any  reasonable  person  could 
have  anticipated,  then  the  act  is  a  proximate  cause.  Fent 
et  al.  V.  Toledo,  P.  &  W.  Ry.  Co.,  59  111.  349. 

Walker  &  Landaueb,  attorney's  for  appellee. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  in  which  appellee  sued 
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appellant  to  recover  damages  for  injuries  sustained  by  him 
in  consequence  of  the  collapse  of  a  building  in  which  he  was 
working  on  July  8, 1890. 

There  was  a  trial  by  jury  resulting  in  a.  verdict  in  favor  of 
appellee  for  $7,500,  upon  which  he  had  judgment,  the  court 
having  overruled  a  motion  for  new  trial. 

The  suit  was  originally  commenced  against  the  executors 
of  the  last  will  and  testament  of  Henry  Mansfield,  deceased 
(the  former  owner  of  the  building),  and  also  the  devisees 
under  said  will,  as  well  as  appellant.  Demurrer  was  tiled 
to  the  declaration  by  all  the  defendants,  and  sustained  as  to 
all  except  the  city  of  Peoria,  leaving  appellant  as  the  only 
defendant. 

The  declaration  alleged  that  the  building  in  question, 
which  was  known  as  No.  103  South  Water  street,  in  the  city 
of  Peoria,  was  a  three-story  brick  building,  with  a  basement 
or  cellar  underneath  the  same,  and  having  a  sandstone 
foundation  upon  which  to  rest,  and  that  the  same  had  been 
and  remained  there  for  the  space  of  fifty  years  and  upward; 
that  the  building  was  erected  by  one  Henry  Mansfield,  now 
deceased,  from  whom  the  defendants,  other  than  the  city  of 
Peoria,  derived  title;  that  on  November  1,  1893,  Nathaniel 
Mansfield,  as  one  of  the  executors  of  the  last  will  and  testa- 
ment of  Henry  Mansfield,  deceased,  leased  the  premises  to  one 
J.  A.  Engstrom  by  a  certain  written  lease  for  a  period  of 
four  years,  for  the  sum  of  $144  per  year. 

And  it  is  averred  that  at  the  time  of  making  such  lease 
"  the  said  building  and  the  walls  and  foundation  thereof  had 
become  and  were  in  a  dangerous,  ruinous,  negligent  and 
unsafe  condition,  and  had  been  and  remained  so,  carelessly 
and  negligently,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  fifteen  years  and  upward,  and  so  being  in  such  ' 
dangerous,  ruinous,  negligent  and  unsafe  condition,  and 
having  been  in  such  condition  so  as  aforesaid,  the  said  build- 
ing had  become  unfit  for  occupancy,  and  endangered  the 
lives  and  persons  of  those  who  might  lawfully  be  and  remain 
in  and  upon  the  said  building  or  premises.  And  the  said  build- 
infir  and  walls  and  the  foundation  thereof  so  continued  and 
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remained  in  such  ruinous,  dangerous,  negligent  and  unsafe 
condition  down  to  the  third  day  of  July,  1896,  at  which  date 
last  aforesaid  the  said  building  and  walls  and  the  foundation 
thereof  had  become  and  were  so  ruinous,  dangerous,  negli- 
gent and  unsafe,  that  the  application  of  any  outside  or  exter- 
nal influence  or  force  would  cause  or  accelerate  the  said 
building  to  fall  or  give  way,  thus  endangering  the  lives  and 
persons  of  those  who  might  lawfully  be  in  and  upon  or  about 
the  said  premises." 

Inasmuch  as  appellant  is  now  the  only  defendant,  it  is 
unnecessiiry  to  refer  to  the  charges  of  negligence  made 
against  others  who  were  originally  made  defendants  with 
it,  but  the  particular  charge  of  negligence  against  appellant 
is  that,  having  the  control  of  the  streets  in  the  city  of  Peoria, 
it  permitted  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  to  so  negligently  and  carelessly  construct  and 
maintain  its  tracks  upon  Water  street,  as  to  prevent  the  water 
falling  thereon  from  flowing  oflF  the  said  street,  and  then 
failing  to  provide  a  sufficient  catch-basin  and  sewer  to  carry 
off  the  water  accumulating  on  such  street,  and  preventing  it 
from  flowing  off  as  it  otherwise  would  have  done,  whereby 
it  was  caused  to  flow  into  the  cellar  of  the  building  in  ques- 
tion. And  it  is  averred  that  on  the  said  third  day  of  July, 
1896,  "  there  was  a  rainstorm  of  somewhat  more  than  usual 
volume,  and  that  b}'^  reason  of  the  railroad  tracks  being  iu 
the  street,  and  there  being  no  sufficient  way  provided  for 
carrying  off  the  water,  it  was  forced  into  the  cellar  or  base-^ 
ment  of  the  building  to  a  considerable  depth,  thereby  weak- 
ening and  softening  the  walls  and  foundation  of  said  build- 
ing, and  causing  the  same  to  fall,"  thereby  causing  the 
injury  to  the  plaintiff. 

The  declaration  contained  two  counts,  which  are  quite 
lengthy,  and  contain  matter  not  important  to  be  noticed,  it 
having  been  inserted  to  charge  other  defendants  not  now 
before  the  court,  but  we  have  given  the  substance  of  the 
charges  of  negligence  against  appellant  as  contained  in  these 
two  counts  and  the  amendment  thereto. 

While  the  declaration  avers  a  leasing  of  the  building  in 
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question  by  the  executor  of  Mansfield,  deceased,  to  J.  A. 
Engstrom,  there  is  nothing  whatever  in  the  evidence  show- 
ing any  such  lease.  It  does  appear  from  the  evidence,  how- 
ever, that  at  the  time  the  building  fell  and  injured  appellee, 
he  was  in  the  employment  of  said  Engstrom,  and  was 
engaged  in  picking  chickens  in  the  second  story  of  the 
building. 

Adjoining  the  Mansfield  building,  in  which  appellee  was 
at  work,  was  what  is  known  as  the  Woolner  building,  occu- 
pied as  a  saloon  by  one  Casper  Brodman.  The  evidence 
shows  that  the  wall  of  the  foundation  of  the  Woolner  build- 
ing where  it  adjoins  the  Mansfield  structure,  has  given  way 
and  fallen  on  two  different  occasions,  once  about  four  years 
before  the  collapse  of  the  Mansfield  building,  and  again  on 
the  day  of  the  accident,  when  from  fifteen  to  twenty- 
five  feet  of  the  foundation  wall  gave  way  and  fell  in 
along  the  center  of  the  building,  and  during  the  afternoon 
before  the  Mansfield  building  fell,  men  were  sent  into  the 
basement  of  the  saloon  to  shore  up  the  building  where  the 
wall  w^s  gone,  by  putting  props  under  it,  to  accomplish 
which,  they  used  jack-screws  to  raise  and  keep  up  the 
building. 

About  five  o'clock  in  the  afternoon,  while  appellee  was  at 
work  picking  chickens,  having  by  his  side  a  cook  stove  with 
a  boiler  of  hot  water  upon  it  in  which  to  scald  the  chickens 
so  that  they  could  be  picked,  the  building  in  which  appellee 
was  working  suddenly  collapsed,  carrying  him  down  with  it, 
forcing  his  arm  into  the  boiler  of  scalding  hot  water,  and  pin- 
ioning him  in  such  a  manner  that  he  could  not  remove  it  there- 
from before  it  was  so  badly  injured  that  amputation  there- 
after became  necessary,  and  he  thereby  lost  his  arm.  He  also 
suffered  other  severe  injuries  from  some  of  which,  it  is 
claimed,  he  has  never  recovered.  There  can  be  no  question 
that  he  has  been  a  great  sufferer  and  sustained  serious  dam- 
ages. But  the  important  question  in  the  case  is,  as  to  whether 
appellee,  by  his  declaration  and  proofs,  has  made  out  a  cause 
of  action  against  appellant;  because  it  is  not  to  be  held 
liable,  unless  the  evidence  shows  that  appellee's  injuries  are 
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the  direct  and  proximate  result  of  some  negligence  of  appel- 
lant, or  a  neglect  of  some  duty  which  it  owed  to  him  as  one 
of  its  citizens. 

And  in  order  to  recover,  appellee  must  have  proved, 
by  a  preponderance  of  the  evidence,  the  cause  of  action 
as  alleged  in  his  declaration,  and  it  must  also  appear 
that  he  was  guilty  of  no  contributory  negligence,  but 
was  himself  in  the  exercise  of  due  care  for  his  own  safety 
at  the  time  of  the  accident.  While  the  declaration,  as  we 
have  seen,  alleged  that  the  building  had  been  for  fifteen 
years  in  such  a  dangerous  and  unsafe  condition  as  to 
endanger  "the  lives  and  persons  of  those  who  might 
lawfully  be  and  remain  in  and  upon  the  said  building  or 
premises."  yet  it  nowhere  avers  that  appellee  did  not  know 
of  this  unsafe  condition,  and  was  not  as  well  informed 
in  relation  thereto  as  appellant  or  any  one  else.  Nor  in  his 
testimony  does  he  say  that  he  did  not  know  of  the  unsafety 
of  the  building.  All  that  he  says  on  that  subject  is,  that  he 
never  looked  to  see  whether  it  was  safe  or  unsafe.  Although 
he  may  not  have  looked  to  see  whether  it  was  safe  or  not, 
he  may  have  known  perfectly  well  it  was  an  unsafe  structure 
for  him  to  work  in.  If  he  did,  then  he  was  not  in  the  exer- 
cise of  due  care  for  his  own  safety  in  being  there  at  all, 
and  his  misfortunes  are  attributable  to  his  own  folly.  He 
was  working  in  the  building  for  two  years  before  it  col- 
lapsed, and  during  that  period  was  in  the  basement  two  or 
three  times  a  week,  aad  if  there  was  any  unsafety  in  the 
foundations,  it  was  as  well  open  to  his  observation  as  that 
of  any  one  else.  But  even  in  his  declaration  he  does  not 
aver  that  he  was  in  the  exercise  of  due  care  for  his  own 
safety.  What  he  does  say  is,  that  he  was  "  exercising  due 
care  and  caution  in  the  employment  of  his  then  employer." 
The  declaration,  as  well  as  the  proofs,  fall  far  short  of  show- 
rng  that  appellee  was  exercising  due  care  and  caution  for 
his  own  safety  at  the  time  he  received  his  injuries.  But 
aside  from  any  question  of  due  care  on  the  part  of  appellee, 
we  are  of  the  opinion  that  neither  by  the  declaration  nor 
the  evidence  does  it  appear  that  the  appellee's  injuries 
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were  the  proximate  result  of  any  negligent  act  or  omission 
of  appellant.  It  may  be  that  the  construction  of  the  rail- 
road in  the  street  had  a  tendency  to  prevent  the  flow  of 
Avater  as  freely  as  it  might  otherwise  have  done,  and  it  may 
be  that  the  catch-basins  and  the  sewers  provided  by  the 
city  for  carrying  oflf  the  surface  water  have  proven  of  insuf- 
ficient capacity  to  accommodate  all  the  water  which  might 
fall  during  an  unusual  or  excessive  rain  storm,  and  yet 
appellant  be  guilty  of  no  negligence.  The  question  is,  has 
the  city  failed  to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  same  circumstances, 
or  done  that  which  such  a  person  under  the  existing  circum- 
stances would  not  have  done  2  The  duty  is  dictated  and 
measured  by  the  exigencies  of  the  occasion.  Baltimore  & 
P.  R.  R.  Co.  V.  Jones,  95  U.  S.  441.  No  higher  duty  is  im- 
posed upon  a  municipal  corporation  than  upon  a  private 
individual  under  the  same  circumstances.  The  rule  of  lia- 
bility as  to  both  is  precisely  the  same.  We  think  the 
authorities  are  clear  upon  this  proposition.  In  what,  then, 
does  the  negligence  of  appellant  consist?  Certainly  not  in 
the  mere  fact  of  allowing  a  railroad  to  be  constructed  in  a 
public  street,  provided  reasonable  care  was  used  to  prevent 
damage  to  abutting  property.  The  city  had  the  undoubted 
right  to  allow  the  use  of  the  street  or  a  portion  thereof  for 
railroad  purposes,  and  if  such  use  interfered  with  the  natural 
flow  of  the  water  falling  thereon,  or  passing  over  the  same, 
it  was  the  duty  of  the  city  to  use  reasonable  care  to  provide 
means  for  carrying  it  off,  so  as  to  do  no  additional  damage 
to  adjoining  property.  We  think  the  evidence  shows  that 
appellant  did  this.  Indeed,  it  appears  to  us  that  it  had 
taken  extraordinary  precautions  in  that  regard.  Without 
going  into  the  details  as  to  the  construction  and  size  of  the 
catch-basins  and  sewers,  the  uncontradicted  testimony  of 
the  city  engineer  is,  that  they  were  of  ample  capacity  to 
take  care  of  all  the  water  which  would  ordinarily  accumu- 
late upon  the  street  in  question.  It  is  true  that  on  the  day 
of  ap()ellee's  injury,  water  flowed  into  the  cellar  of  the 
building  in  which  he  was  employed,  in  considerable  volume 
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and  quantity,  and  all  the  evidence  shows  that  it  came  from 
an  extraordinary  rain  storm,  amounting  to  2.68  inches  over 
the  whole  area,  and  most  of  which,  according  to  the  testi- 
mony of  one  of  appellee's  witnesses,  Michael  Driscoll,  fell 
within  fifteen  or  twenty  minutes.  He  says  he  never  knew 
it  to  rain  harder,  or  more  water  to  run  to  the  point  in  ques- 
tion than  did  at  that  time,  and  that  the  water  was  the  deep- 
est there  then  that  he  ever  knew  it.  It  is  not  disputed  that 
the  city  had  provided  for  a  rain  fall  of  two  inches  per  hour 
over  the  area  drained,  and  the  evidence  shows  that  one  and 
one-half  inches  per  hour  is  more  than  the  ordinary  rain  fall. 
The  city,  then,  having  provided  ample  capacity  to  carry  off 
all  the  water  likely  to  fall  or  accumulate  upon  the  street 
upon  all  ordinary  occasions,  was  not  guilty  of  neofligence  in 
failing  to  anticipate  and  provide  for  unexpected  and  extra- 
ordinary storms.  "  The  rule  is  that  the  outlet  must  be  of 
ample  capacity  to  carry  oflf  all  the  water  likely  to  be  in  it. 
But  the  rule  is  not  applicable  to  an  extraordinary  and 
excessive  rain  fall,  which  is  held  to  be  vis  major.  Such 
infrequent  and  extraordinary  occurrences  can  not  be  fore- 
seen and  provided  against,  and  for  damages  caused  by  them 
no  one  is  responsible."  Phila.,  etc.,  R.  R.  Co.  v.  Davis,  68 
Md.  281,  S.  C,  6  Am.  State  Rep.  440;  Gulf,  etc.,  Ry.  Co.  v, 
Pomeroy,  67  Tex.  498;  Shearman  &  Redfield  on  Neg.,  Sec. 
17  (note),  p.  18. 

The  evidence  shows  that  along  the  whole  front  of  the 
Mansfield  building  there  were  open  gratings  left  in  the 
sidewalk,  and  maintained  for  the  use  and  benefit  of  the 
owners  or  occupiers  of  the  building,  and  it  does  not 
appear  that  any  considerable  quantity  of  water  would  have 
flowed  into  the  cellar  but  for  these  open  gratings  through 
which  it  found  its  only  passage.  Certainly  the  city  would 
not  be  liable  to  the  owner  or  occupant  of  the  building  for 
damages  occasioned  by  the  flowage  of  water  .through  these 
gratings,  maintained  by  them  for  their  own  benefit,  and 
appellee  would  sUmd  in  no  better  position  in  that  regard 
than  they  would.  Whatever  may  have  been  the  relative 
rights  and  duties  of  Engstrom,  the  alleged  tenant,  and  the 
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owners  of  the  building,  as  to  keeping  the  same  in  repair, 
appellee,  as  the  employe  of  Engstrom,  was  in  the  same 
condition  as  concerned  his  right  to  recover  for  injuries  as 
the  tenant  was,  because  he  entered  under  the  same  title,  and 
hence  assumed  the  same  risks.  Cole  v  McKey,  66  Wis, 
500;  Eorman  v.  Sandgren,  37  111.  App.  160. 

''The  general  rule  is,  that  the  occupant  and  not  the 
owner,  as  such,  is  responsible  for  injuries  received  in  conse- 
quence of  a  failure  to  keep  the  premises  in  repair."  Grid- 
ley  V.  City  of  Bloomington,  68  111.  47;  citing  Chicago  v. 
Brennan,  65  III.  160,  and  other  cases.  If,  therefore,  injury 
to  the  building  was  caused  by  the  water  flowing  through 
these  gratings,  maintained  by  the  occupant  of  the  building, 
he  could  recover  no  damages  therefor  from  the  city,  and 
his  servant  would  stand  in  no  better  position.  The  cases 
are  numerous  supporting  this  proposition.  It  is  to  be 
observed  that  the  declaration  contains  no  charge  of  any 
injury  to  the  foundation  of  the  building  by  water  flowing 
therein  on  any  other  occasion  whatever,  than  that  in  the 
extraordinary  storm  of  July  3,  1896.  Some  of  the  wit- 
nesses testified  to  water  having  entered  into  the  building  on 
other  and  former  occasions,  but  the  plaintiff  himself  testi- 
fied that,  although  he  had  worked  in  the  building  for  two 
years,  he  never  saw  water  in  the  basement  or  cellar  before 
the  day  of  the  accident.  If  appellee  recovers  at  all,  it 
must  be  upon  the  allegations  of  his  declaration,  which 
attributes  the  collapse  of  the  building  to  the  weakening  of 
the  foundations  by  the  one  storm  above  referred  to.  It 
would  seem  incredible,  that  if  the  foundations  had  been  in  a 
reasonably  safe  condition  before,  as  he  now  seeks  to  claim, 
they  could  have  been  so  weakened  and  undermined  by  one 
storm  as  to  cause  a  collapse  of  the  building  within  t^velve 
or  fourteen  hours  thereafter,  without  any  other  intervening 
cause,  and  yet  this  is  the  basis  of  his  claim  for  damages  as 
set  forth  in  the  declaration. 

The  contention  of  appellant  is,  that  the  fall  of  the  wall 
under  the  Brodman  building  caused  the  weight  of  that 
structure  to  come  upon  the  Mansfield  building,   which. 


672  Appellate  Courts  op  Illinois. 

Vol.  73.]  City  of  Peoiia  v.  Adams. 

»■-■-■  ■        ■ 

bein^  in  a  dangerous  and  dilapidated  condition,  could  not 
stand  the  strain  of  this  additional  weight,  and,  in  conse- 
quence thereof,  collapsed.  Thepe  is  much  force  in  this 
contention,  which  finds  support  in  the  evidence,  and  affords 
a  more  reasonable  theory  for  the  causes  of  the  collapse 
than  is  found  in  the  claim  of  appellee,  that  it  was  in  conse- 
quence of  the  weakening  of  the  foundations  by  the  storm  of 
tfuly  3d.  We  do  not  think  the  proofs  show  that  the  water 
falling  at  that  time  caused  the  building  to  collapse.  The 
foundations  were  of  sandstone,  and  the  process  of  disinte- 
gration must  have  gone  on  for  a  considerable  length  of 
time  in  order  to  have  so  weakened  them  that  they  would 
not  sustain  the  weight  of  the  building.  The  evidence  of 
the  experts  shows,  that  where  sandstone,  of  the  character 
of  that  composing  this  foundation,  is  kept  continually  wet, 
it  will  not  disintegrate;  but  when  it  is  wet  and  dried  alter- 
nately, it  will  do  so.  Whatever  may  have  been  the  fact  as 
to  the  foundation  in  question,  it  is  sufficient  to  say  that  no 
case  is  made  by  the  declaration  which  would  warrant  a 
recovery  on  account  of  any  former  wetting  of  the  founda- 
tion through  any  alleged  negligence  of  appellee. 

But  even  were  it  conceded  that  appellant  was  guilty  of 
negligence  in  failing  to  provide  sufficient  catch-basins  and 
sewers  to  carry  off  the  surface  water,  yet  we  are  of  the 
opinion  that  appellee's  injury,  for  which  the  jury  have 
awarded  him  large  damages,  was  not  the  proximate  or  nat- 
ural result  of  any  such  negligence.  Every  person  is  to  be 
held  'liable  for  all  those  consequences  which  might  have 
been  foreseen  and  expected  as  the  result  of  his  conduct,  but 
not  for  those  which  he  could  not  have  foreseen,  and  was, 
therefore,  under  no  moral  obligation  to  take  into  consider- 
ation. Shugart  v.  Egan,  83  111.  56.  The  principal  injury 
to  appellee  was  the  loss  of  bis  right  arm,  by  reason  of  its 
having  been  so  terribly  scalded  by  the  hot  water  he  was 
using  while  picking  chickens.  He  sustained  other  injuries 
and  bruises  of  a  minor  character  from  which  he  substan- 
tially recovered,  but  the  verdict  of  $7,500  was,  no  doubt, 
given  for  the  loss  of  his  arm.    It  certainly  can  not  be  con- 
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tended  with  any  show  of  reason,  that  appellant  could 
anticipate  or  foresee  that  a  failure  to  provide  sufficient 
catch-basins  or  sewers  for  carrying  off  surface  water,  would 
lead  to  any  such  terrible  result  to  one  at  work  in  a  build- 
ing on  the  street,  and,  therefore,  under  the  rule  above 
announced,  it  would  not  be  responsible.  Indeed,  under  our 
view  of  the  case,  the  collapse  of  the  building  itself  was  not 
such  a  result  as  could  have  reasonably  been  anticipated  or 
foreseen.  But  surely  there  was  an  intervening  cause^  a 
new  and  independent  force,  acting  in  and  of  itself,  which 
produced  the  loss  of  the  arm,  and  made  the  claim  therefor 
too  remote  in  the  chain  of  causation.  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.  ^2;  Pent  et  al.  v.  T.,  P:  &  W.  Ry,  Co., 
59  111.  349. 

The  test  is  to  ascertain  whether  any  new  cause  haar  inter- 
vened between  the  fact  accomplished  and  the  alleged  cause. 
If  a  new  force  or  power  has  intervened,  of  itself  suflBcient 
to  stand  as  the  cause  of  the  misfortune,  the  other  must  be 
considered  as  too  remote.  Insurance  Co.  v.  Tweedy  7  Wall. 
(U.  S.)  44. 

Upon  a  most  careful  consideration  of  the  whole  case,  we 
are  constrained  to  hold  that  appellee  has  not  made  out  a 
cause  of  action  against  appellant,  and  that  it  is  not  respon- 
sible foi**  his  injuries.  Under-  this  view  of  the  case,  we 
deem  it  unnecessary  to  discuss  the  questions  raised  upon 
the  instructions,  or  to  consider  whether  or  not,  if  the 
appellee  had  proved  a  cause  of  action,  the  damages  are 
excessive.  Upon  the  facts,  we  hold  that  appellee  is  not 
entitled  to  recover,  and  the  judgment  will  therefore  be 
reversed.    Judgment  reversed. 

Finding  of  Facts  to  be  Made  a  Part  of  the  Judgment. 

We  find,  as  a  fact,  that  appellant  was  not  guilty  of  any 
negligence  which  caused  tlio' injuries  to  appellee. 

We  further  find,  as  a  fact,  that  the  injuries  to  appellee 
were  not  the  proximate  or  natural  result  of  any  negligent 
act  or  omission  on  the  part  of  appellant 

Vol.  LXXII  4S 
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James  Beardon  t.  A.  D.  Smith* 

1.  Appellate  Court  Fr^ctick— Pointing  Out  Objections  to  Instrue- 
tions, — ^When  an  appellant  complains  of  instmctionp  as  erroneous,  it  is 
bis  duty  to  point  out  specifically  the  error  complained  of,  otherwise  the 
court  will  be  under  no  obligation  to  consider  error  assigned  thereon. 

2.  Practice—  Waiving  Arguments,  —A  plaintiff  may  waive  his  open- 
ing argument  to  the  jury,  and  if  the  defendant  then  waives  his  own 
argument,  the  plaintiff  will  not  be  entitled  to  close,  but  the  case  will 
go  to  the  jury  without  argument. 

Assampsit,  for  physician's  services.  Error  to  the  Circuit  Court  of 
Grundy  County;  the  Hon.  George  W.  Stipp,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  Decern* 
ber  17,  1897. 

E.  L.  Clover,  attorney  for  plaintiff  in  enrop* 
S.  C.  Stocoh,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Cbabtbee  deuykred  the  opinion 
OF  THE  Court. 

Defendant  in  error  sued  plaintiff  in  error  before  a  justice 
of  the  peace  to  recover  a  balance  claimed  to  be  due  him  for 
services  rendered  as  a  phj'sician. 

On  a  trial  before  the  justice,  defendant  in  error  recovered 
a  judgment  for  $48.9^1  and  costs,  from  which  judgment 
plaintiff  in  error  appealed  to  the  Circuit  Court,  where,  upon 
a  trial  by  jury,  defendant  in  error  had  a  verdict  for  $33.91, 
and  a  motion  for  new  trial  being  overruled,  judgment  was 
entered  on  the  verdict. 

While  numerous  errors  are  assigned  upon  the  record,  only 
two  are  relied  on  in  argument,  as  grounds  for  reversaL 
These  are,  first,  error  in  giving  certain  instructions  at  the 
instance  of  defendant  in  error;  and  second,  in  the  rulings  of 
the  court  upon  the  argument  of  the  cause  to  the  jury. 

So  far  as  the  first  objection  is  concerned,  counsel  for 
plaintiff  in  error  does  not  attempt  to  point  out  in  his  argu- 
ment, wherein  the  instructions  complained  of  are  erroneous. 
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He  asserts  the  proposition  that  the  instructions  are  mani- 
festly wrong,  but  leaves  it  to  us  to  ascertain  for  ourselves 
where  the  error  lies.  When  it  is  insisted  that  instructions 
are  so  erroneous  as  to  be  cause  for  reversing  a  judgment,  it 
is  the  duty  of  counsel  to  point  out  specifically  the  errors 
complained  of,  otherwise  we  do  not  feel  under  obligations 
to  consider  the  error  assigned  thereon.  Nevertheless,  in 
this  case  we  have  carefully  examined  the  instructions  com- 
plained of,  and  do  not  see  that  they  are  seriously  open  to 
criticism.  They  seem  to  be  in  substantial  conformity  with 
Sec.  17,  Chap.  83,  Rev.  Stat.,  upon  the  subject  of  limita- 
tions as  applied  to  mutual  accounts. 

As  to  the  second  error  relied  on,  we  think  plaintiff  in 
error  is  not  in  a  position  to  raise  the  question  in  this  court. 

The  situation,  as  we  understand  it,  was  this :  At  the  close 
of  the  evidence  counsel  for  plaintiff  (below)  stated  that  he 
waived  the  opening  argument  to  the  jury.  To  this  counsel 
for  defendant  objected,  but  stated  that  he  was  willing  to 
waive  his  argument  to  the  jury,  provided  counsel  for  the 
plaintiff  should  make  no  argument.  The  court  ruled  that 
plaiutiff  could  waive  an  opening  argument,  and  then,  if 
counsel  for  defendant  made  no  argument,  the  plaintiff  would 
have  a  right  to  make  a  closing  argument  While  the  ruling 
of  the  court  was  excepted  to  by  plaintiff  in  error,  yet  his 
counsel  proceeded  to  argue  the  case  to  the  jury,  which  cer- 
tainly gave  a  clear  right  to  the  plaintiff  to  make  a  closing 
argument.  We  think  that  by  arguing  the  cause  to  the  jury, 
plaintiff  in  error  waived  any  objection  to  the  ruling  of  the 
court  in  that  behalf.  Had  he  refused  to  argue  the  case, 
then,  if  the  court  had  permitted  counsel  for  the  plaintiff 
(below)  to  make  a  so-called  closing  argument,  and  the  proper 
exceptions  bad  been  taken,  the  question  would  have  been 
saved  for  the  consideration  of  this  court.  As  the  record 
now  stands,  we  think  there  is  nothing  in  that  question  for 
us  to  pass  upon,  and  yet  it  is  not  improper  for  us  to  say 
that  in  our  opinion  the  court  was  in  error  as  to  the  correct 
practice  in  such  oases.  Our  understanding  of  the  rule  is, 
that  the  plaintiff  may  waive  the  opening  argument  to  the 
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jury,  and  if  the  defendant  waives  an  argument  to  the  jury 
on  his  part,  the  case  will  go  to  the  jury  without  argument. 
But  when  the  plaintiff  waives  the  opening,  and  the  defend- 
ant makes  an  argument,  the  plaintiff  will  have  the  right  to 
close,  although  he  has  made  no  opening  argument.  Trask 
V.  The  People,  151  111.  523. 

Finding  no  reversible  error  in  the  record,  the  judgment 
will  be  aifirmed. 


sij      Emma  Johnson  v.  N.  J.  Oram  and  W.  T.  Hays. 

1.  Intoxicatino  Liquors— Corwf ruction  of  the  Dram  Shop  Act— 
The  dram  shop  act  (R.  S.,  Chap.  48)  must  be  given  such  a  construction 
as  will,  without  doing  violence  to  its  terms,  carry  out  its  spirit  and 
accomplish  the  purposes  set  out  in  its  title—.'*  To  provide  for  the  licensing 
of  and  against  the  evils  arising  from  the  sale  of  intoxicating  liquors." 

2.  Same — "  Treating," — Several  men  were  in  a  dram  shop  indulging 
in  the  practice  of  "  treating  "  each  other  to  intoxicating  liquors.  One  of 
them  became  so  intoxicated  that  in  crossing  a  railroad  track  in  going 
home  he  was  killed  by  the  cars;  it  did  not  appear  from  the  evidence  that 
he  paid  for  any  of  the  liquors,  but  drank  them  upon  the  "  treat  '*  of  the 
others.  The  liquor  was  set  out  upon  the  bar  for  him  to  drink,  and  he 
drank  it  in  the  presence  of  the  dram  shop  keeper.  Held,  that  such  a  sale 
was  within  the  meaning  of  section  9  of  the  dram  shop  act  (K.  S.,  Chap. 
48),  and  the  dram  shop  keeper  was  liable. 

Action  on  the  Case,  under  section  9  of  the  **  dram  shop  act*'  Error  to 
the  Circuit  Court  of  Warren  County;  the  Hon.  HntAM  Biorlow,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Beveraed  and 
remanded.    Opinion  filed  December  17,  1897. 

J.  H.  IIanley  and  Grieb  &  Stewart,  attorneys  for  plaint- 
iff in  error. 

In  construing  penal  statutes  we  must  not,  by  defining, 
defeat  the  obvious  intention  of  the  legislature.  Potter's 
Dwarris  on  Statutes,  etc.,  page  247. 

For  the  sure  and  true  interpretation  of  all  statutes  in  gen- 
eral, be  they  penal  or  beneficial,  restrictive  or  enlarging  of 
the  common  law,  four  things  are  to  be  discerned  and  con- 
sidered :    (1)  What  was  the  Common  law  before  the  making 
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of  the  act.  (2)  What  was  the  mischief  and  defect  against 
which  the  common  law  did  not  provide.  (3)  What  remedy 
the  parliament  hath  resolved  and  appointed  to  cure  the  dis- 
ease of  the  commonwealth.  (4)  The  true  reason  of  the 
remedy.     Potter's  Dwarris  on  Statutes,  etc.,  page  184. 

Statutes  must  be  interpreted  according  to  the  intent,  and 
not  always  according  to  the  letter.  A  thing  within  the 
intention  is  within  the  statute,  though  not  within  the  letter; 
and  a  thing  within  the  letter  is  not  within  the  statute 
unless  within  the  intention.  Connolly  v.  The  People,  42  IIU 
App.  36. 

The  dram  shop  act  is  penal  and  must  receive  a  strict 
construction,  keeping  in  view  the  great  central  object  the 
legislature  had  in  view  in  its  enactment,  and  the  evils  to  be 
prevented.    Albrecht  v.  The  People,  78  111.  510. 

CooKB  &  Stevens  and  Geobge  M.  Hofpheimek,  attorneys 
for  defendants  in  error. 

The  dram  shop  act  is  a  statute  of  a  highly  penal  charac- 
ter, and  provides  rights  of  action  unknown  to  the  common 
law,  and  should,  according  to  well  understood  canons,  receive 
a  strict  construction.  Cruse  v.  Aden,  127  111.  231;  Meidel 
V.  Anthis,  71  IlL  241;  Freese  v.  Tripp,  70  111.  496. 

Mb.  Pbesidino  Justice  Cb/lbtbee  delivebed  the  opinion 
of  the  coubt. 

This  was  an  action  on  the  case  brought  by  plaintiff  in 
error  asrainst  defendants  in  error,  to  recover  damages  for 
injury  to  her  means  of  support,  occasioned  by  the  death  of 
her  husband,  William  Johnson,  while  in  a  state  of  intoxica- 
tion, caused,  as  it  is  alleged,  in  whole  or  in  part  by  liquors 
sold  or  given  by  defendants  in  error,  who  were  dram  shop 
keepers  in  the  city  of  Monmouth,  on  the  20th  day  of  July 
1893. 

There  was  a  trial  by  jury  and  verdict  in  favor  of  plaintiff 
in  error  for  $275.  Being  dissatisfied  with  the  amount  of 
damages  assessed,  she  entered  a  motion  for  new  triah 
which,  being  overruled,  judgment  was  rendered  on  the  ver- 
dict, and  she  prosecutes  this  writ  of  error. 
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Various  errors  are  assigned  upon  the  record,  but  the 
most  serious  complaint  is  made  as  to  the  action  of  the  court 
in  giving,  r€?fusing  and  modifying  instructions.  Whether 
the  court  erred  in  this  matter  depends  upon  the  proper  con- 
struction to  be  put  upon  section  9  of  the  dram  shop  act 
under  which  this  suit  is  brought. 

The  evidence  shows  that  on  the  dav  of  his  death,  the 
deceased,  William  Johnson,  one  Thomas  Bell,  the  witness 
Wyatt,  and  others,  were  drinking  together  in  the  saloons 
of  defendants  in  error.  The  deceaseil  became  so  intoxi- 
cated that  he  had  to  be  helped  into  his  wagon.  He 
was  incapable  of  managing  his  team,  which,  getting  beyond 
his  control,  attempted  to  cross  the  railroad  tracks  when 
the  gates  were  down  for  an  approaching  train,  and  while 
doing  so,  Johnson  fell  out  of  his  wagon,  the  moving  train 
passed  over  him  and  caused  his  death.  From  all  the  evi- 
dence we  think  it  is  clear  that  Johnson's  death  was  the 
direct  and  proximate  result  of  his  intoxication,  and  but  | 

for  that  he  would  not  have  been  killed.  While  the  evidence 
is  clear  enough  that  Johnson  became  intoxicated  in  the 
saloons  of  defendants  in  error,  there  is  no  satisfactory  proof 
that  they  sold  or  gave  him  any  intoxicating  liquor  directly. 
Such  liquors  as  he  drank  and  which  Ciiused  his  intoxication 
were  paid  for  by  persons  who  called  deceased  and  others  up  to 
the  bar,  and  "  treated  "  them  at  several  different  times  within 
the  space  of  an  hour  or  two.  Bell  and  Wyatt  appear  to 
have  done  the  treating  (so  far  as  the  evidence  shows  with 
any  certainty),  the  manner  of  it  being  that  the  several 
parties,  including  Johnson,  were  ranged  up  in  front  of  the 
bar,  and  Bell  or  Wyatt  would  call  for  the  drinks,  when  the 
liquors  severally  called  for  by  the  parties  would  be  set  in 
front  of  them  individually  by  the  bar  keeper,  and  drank  in 
the  presence  of  the  latter,  being  paid  for  by  the  person  call- 
ing for  the  liquors  or  standing  the  "  treat."  In  this  manner 
Johnson  continued  drinking  until  he  became  intoxicated 
with  the  result  above  mentioned.  | 

Under  this  state  of  facts  it  is  contended  by  defendants  in 
error  that  there  is  no  liability,  and  at  their  instance  the 
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court  gave  several  instructions  to  the  jury,  holding  the  law 
to  be  as  claimed  by  them.  The  following  is  one  of  such 
instructions,  viz. : 

"  In  this  case  if  the  preponderance  of  the  evidence  shows 
that  William  Johnson  did  not  himself  pu  rchase  any  of  the 
intoxicating  liquors  proven  to  have  been  drank  by  him  at 
the  saloons  of  either  of  the  defendants,  then  you  can  not 
find  that  either  of  the  defendants  sold  him  any  liquor.  And 
if  the  preponderance  of  the  evidence  shows  that  another 
person  treated  the  party,  of  which  William  Johnson  was 
one,  that  they  all  stepped  up  to  the  bar  and  received  the 
liquor  from  the  bar  tender,  to  which  they  were  treated  by 
such  person,  and  if  among  such  party  so  treated  and  getting 
and  drinking  intoxicating  liquor  was  William  Johnson,  but 
the  other  and  treating  party  paid  for  the  intoxicating  liquor, 
an  J  it  was  set  out  on  his  credit  and  with  the  expectation 
both  on  his  part  and  that  of  the  bar  tender  that  it  would  be 
paid  for  by  him,  the  treater,  such  an  act  if  done  in  good 
faith  can  not  be  construed  as  a  gift  of  liquor  to  William 
Johnson  by  any  defendant,  but  was  a  gift  from  such  treat- 
ing party.  And  from  proof  of  such  act  alone  the  jury  can 
not  find  that  either  defendant  sold  or  gave  intoxicating 
liquor  to  William  Johnson,  or  that  either  defendant  was  or 
is  guilty." 

Instructions  embodying  the  opposite  of  the  proposition 
contained  in  the  foregoing,  were  asked  by  plaintiff  in  error 
and  refused  by  the  court,  so  that  the  question  is  fairly  pre- 
sented by  this  reeor.l,  whether  a  dram  shopkeeper,  who  dis- 
penses liquor  over  his  bar,  under  the  system  of  "  treating," 
whereby  one  of  a  number  of  men  partaking  of  such  liquor 
becomes  intoxicated  (although  not  himself  calling  for  any 
liquor,  or  directly  paying  for  the  same),  and  in  consequence 
and  as  a  direct  result  of  such  intoxication  loses  his  life,  is 
liable,  under  the  statute,  to  one  who  is  injured  in  his  or  her 
means  of  support  by  reason  of  such  death. 

As  we  have  alreatly  said,  this  question  must  be  determined 
by  the  construction  to  be  placed  upon  the  dram  shop  act. 

That  this  is  a  serious  and  important  question,  involving 
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doubt  and  difficulty,  may  be  conceded  at  the  outset,  because 
on  the  one  side  it  is  held  that  the  dram  shop  act  is  a  statute 
of  a  highly  penal  nature  and  should  receive  a  strict  construc- 
tion (Cruse  V.  Aden,  127  IlL  231),  and  on  the  other  hand  it 
has  been  held  that  the  statute  was  designed  for  a  practical 
end,  to  give  a  substantial  remedy,  and  should  be  allowed  to 
have  effect  according  to  its  natural  and  obvious  meaning. 
Schroder  v.  Crawford,  94  IlL  357. 

We  think  the  law  must  be  given  such  a  construction  as, 
without  doing  violence  to  its  terms,  will  carry  out  its  spirit, 
and  accomplish  the  purpose  set  out  in  the  title  of  the  act, 
which  is,  ^'  To  provide  for  the  licensing  of,  and  against  the 
evils  arising  from  the  sale  of  intoxicating  liquors." 

Section  9,  under  which  this  action  is  brought,  is  as  fol- 
lows: "Every  husband,  wife,  *  ♦  *  who  shall  be 
injured  in  person  or  property  or  means  of  support,  *  *  ♦ 
in  consequence  of  the  intoxication  *  *  *  of  any  person, 
shall  have  a  right  of  action  in  his  or  her  own  name,  sever- 
ally or  jointly,  against  any  person  or  person  who  shall,  by 
selling  or  giving  intoxicating  liquors,  have  caused  the  intoxi- 
cation, in  whole  or  in  part,  of  such  person  or  persons." 

It  is  to  be  observed  that  the  law  does  not  say  that  the 
person  injured  shall  have  a  right  of  action  against  the  party 
selling  or  giving  intoxicating  liquors  to  the  person  becoming 
intoxicated,  but  it  gives  a  right  of  action  generally  against 
any  dram  shop  keeper  who,  by  selling  or  giving  intoxicating 
liquors,  contributes  to  the  intoxication  of  the  person  through 
whom  the  injury  is  caused.  In  this  respect  there  is  a  marked 
difference  between  the  section  of  the  statute  under  consid- 
eration and  section  6  of  the  same  statute,  which  provides  a 
penalty  against  one  selling  or  giving  intoxicating  liquor  to 
any  minor  or  to  any  person  in  the  habit  of  getting  intoxi- 
cated, and  under  which  section,  upon  an  indictment  for 
selling  liquor  to  a  minor,  it  was  held  that  a  sale  to  an  adult 
with  the  knowledge  of  the  saloon  keeper  that  the  liquor 
was  to  be  drank  by  the  minor,  was  not  a  violation  of  the 
statute.    Siegel  v.  The  People,  106  111.  89. 

There  is  nothing,  however,  in  the  case  just  cited  which 
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leads  us  to  suppose,  that  bad  the  language  of  section  6  been 
as  broad  as  that  of  section  9  the  Supreme  Court  would  have 
held  there  was  no.  liability.  No  question  was  raised  as  to  a 
gift  of  liquor  to  the  minor,  and  the  point  of  the  decision 
was,  that  the  conviction  was  wrong  because  the  defendant 
was  tried  and  convicted  for  selling  liquor  to  a  minor,  while 
the  proofs  showed  only  a  sale  to  an  adult.  We  do  not 
think  this  case  is  of  controlling  force  on  the  question  now 
before  us,  because  of  the  wide  difference  in  the  wording  of 
the  two  sections  of  the  statute. 

It  is  true  that  in  the  case  of  Flynn  v.  Fogarty,  106  111. 
263,  Mr.  Justice  Mulkey  speaking  for  the  court,  and  having 
under  consideration  the  section  of  the  statute  now  before 
us,  used  this  language :  ^^  To  make  out  a  case,  under  the 
statute,  it  was  necessary  for  her  (the  widow)  to  satisfac- 
torily establish,  first,  that  the  defendants  sold  or  gave  to 
the  deceased  intoxicating  liquors."  *  *  *  A  similar 
statement  is  made  by  Mr.  Justice  Magruder  in  McMahon 
et  al.  V.  Sankey,  133  111.  641,  but  in  neither  of  these  cases 
was  the  question  raised  as  to  who  bought  and  paid  for  the 
liquor  which  produced  the  intoxication,  and  hence  the  pre- 
cise question  we  are  considering  was  not  before  the  court. 
Our  attention  has  not  been  called  to  any  decision  by  our 
own  Supreme  Court  wherein  this  question  was  fairly 
involved,  and  we  know  of  none. 

In  the  case  of  Sibila  v.  Bahney,  34  Ohio  St.  399,  the 
court  say:  '^Although  the  liquor  was  called  for  and  paid  for 
by  another,  yet  it  being  designed  to  be  drank  by  the  person 
calling  for  it  and  Bahney,  at  the  defendant's  bar,  and  the 
defendant  knowing  that  Bahney  was  there  to  drink  the 
same,  and  furnishing  it  for  that  purpose,  such  act  by 
the  defendant  would  constitute  a  furnishing  by  him  to 
Bahney." 

In  State  v.  Hubbard,  60  Iowa,  466,  the  defendant  was 
convicted  of  the  crime  of  disposing  of  intoxicating  liquor 
to  one  Johnson,  an  intoxicated  person.  The  proofs  showed 
that  whatever  liquor  John.son  drank  in  the  saloon  of  the 
defendant,  was  upon  the  ^Hreat"  of  one  Andrews,  and  it 
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was  contended  that  this  was  not  a  '^  disposing "  of  liquors 
to  Johnson.  An  instruction  to  this  effect  was  refused  by 
the  trial  court,  which  ruling  was  sustained  by  the  Supreme 
Court. 

In  another  Iowa  case  (Judge  v.  Jordan  et  al.,  81  Iowa, 
519,  46  N.  W.  Rep.  1077)  a  saloon  keeper  was  sued  for  sell- 
ing intoxicating  liquor  to  plaintiff's  husband.  The  evidence 
showed  that  defendant's  saloon  was  open  at  night  while  a 
fire  was  raging  near  by;  plaintifiTs  husband  was  assisting 
at  the  fire.  One  Gage  said  to  defendant  Jordan,  '*  Give  the 
fire  department  a  round  on  me;  I  will  pay  for  if  In  com- 
pliance with  this,  defendant  and  his  bar  keeper  dealt  out 
intoxicating  liquors,  for  which  Gage  afterward  paid.  Plaintr 
iff's  husband  drank  of  this  liquor  and  was  afterward  found 
in  an  alley  in  a  helpless  state  of  intoxication.  He  wa^  so 
badly  frozen  as  to  necessitate  the  amputation  of  one  of  his 
legs.  The  trial  court  charged  the  jury  that  if  Jordan  or 
his  bar  keeper,  acting  upon  the  direction  of  Gage,  furnished 
Judge  intoxicating  liquors,  or  furnished  it  to  others  in  his 
saloon,  from  whom  the*  plaintiff's  husband  obtained  it, 
then  it  was  a  selling  to  said  Gage  and  plaintiff's  husband; 
lidd.  that  the  instruction  stated  the  law  correctly  as 
applied  to  the  issues  in  the  case. 

In  Walton  v.  State,  62  Ala.  197,  it  was  held  that  where 
intoxicating  liquors  are  sold  to  a  third  person  with  the 
knowledge  that  a  person  of  known  intemperate  habits  is 
to  join  in  drinking  it,  and  such  intemperate  person  is 
permitted  to  drink  such  liquor  in  the  presence  of  the  party 
selling,  he  is  guilty  of  the  offense  denounced  by  the  statute. 
1 1  Am.  &  Eng.  Ency.  of  Law,  7(»8. 

It  is  true  that  the  cases  cited  were  decided  under  statutes 
slightly  different  from  ours,  and  yet  we  think  a  careful  com- 
parison will  show  that  the  Illinois  statute  is  as  broad  and  com- 
prehensive in  its  terms  as  those  of  the  States  in  which  these 
decisions  were  rendered.  It  can  not  be  seriously  contended 
that  the  intoxication  of  plaintiff  in  error's  husband  was  not 
produced  in  whole  or  in  part  by  intoxicating  liquor  sold  or 
given  by  defendants  in  error.    Not  sold  or  given  directly 
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to  him,  but  to  others  for  him,  which  we  think  is  not  only 
within  the  letter,  but  within  the  entire  spirit  of  the  act. 
Any  other  construction  fritters  away  and  renders  valueless 
the  remedy  sought  to  be  given  by  the  act.  The  legislature 
must  be  supposed  to  have  understood  the  language  it  used 
in  the  several  sections  of  the  dram  shop  law.  Under  the 
sixth  section  tlie  sale  or  gift  must  be  made  to  the  minor  or 
person  in  the  habit  of  getting  intoxicated,  in  order  to  create 
a  liability.  But  not  so  in  the  ninth  section.  The  language 
used  is  general,  that  the  right  of  action  shall  exist  against 
any  person,  who,  by  selling  or  giving  intoxicating  liquors 
shall  have  caused  the  intoxication.  Manifestly  the  legisla- 
ture had  some,  purpose  in  using  this  language  in  the  ninth 
section  so  different  from  that  in  the  sixth  section,  and  we 
think  the  object  was  to  cover  just  such  cases  as  the  one  now 
before  us.  What  possible  difference  can  it  make  to  the 
defendants  in  error  whether  Johnson  paid  for  the  liquor  he 
drank  or  it  was  paid  for  by  others  ?  The  liquor  was  set  out 
upon  their  bar  for  him  to  drink,  and  he  drank  it  in  their 
presence,  they  knowing  the  probable  consequence  would  be 
that  he  would  become  intoxicated,  as  he  did,  which  accord, 
ing  to  common  observation  is  not  an  unusual  result  when  a 
number  of  men  in  a  saloon  indulge  in  the  practice  of  treating 
each  other  to  intoxicating  drinks.  We  are  of  the  opinion 
that  the  sad  results  shown  in  the  case  at  bar  were  within 
the  purview  of  the  legislature  in  the  adoption  of  the  dram 
shop  law,  and  among  the  evils  sought  to  be  remedied  by 
that  act.  Any  other  construction  than  that  we  place  upon 
it  would  not  accomplish  the  purpose  which  the  f ramers  of 
the  law  evidently  intended. 

Our  conclusion  is  that  the  court  erred  in  giving  instruc- 
tions 8,  9,  10, 11  and  12  on  the  part  of  defendants  in  error, 
and  in  modifying  instructions  1,  2  and  4  asked  by  plaintiff 
in  error.  Had  the  jury  followed  these  instructions  they 
must  have  found  for  the  defendants  in  error,  yet,  neverthe- 
less, they  gave  plaintiff  in  error  a  small  verdict.  How  far 
the  jury  may  have  been  influenced  in  their  assessment  of 
damages  by  the  misdirection  of  the  court  as  to  the  law  of 
the  case  w^e  can  not  say,  but,  under  the  evidence,  if  plaintiff 
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was  entitled  to  recover  at  all,  she  should  have  been  awarded 
damages  which  would  in  some  measure  reasonably  compen- 
sate her  for  the  loss  sustained.  A  verdict  of  $275  is,  in  our 
judgment,  entirely  inadequate. 

,  The  evidence  shows  that  deceased  was  a  very  strong, 
robust  man,  weighing  180  pounds,  five  feet  eight  inches  in 
height,  and  only  thirty-eight  years  old.  He  earned  from 
$1.50  to  $3  per  day  accordingly  as  he  worked  with  or 
without  his  team.  '  He  supported  his  family  comfortably 
from  his  earnings  and  was  paying  for  a  home  through  a 
homestead  loan  association.  By  his  untimely  death  plaint- 
iffs means  of  support  were  entirely  cut  off,  and  it  can 
not  be  said  that  the  verdict  rendered  in  this  case  does  her 
substantial  justice.  We  think  the  judgment  should  be 
reversed  and  the  cause  remanded  to  be  tried  by  another 
jury  under  proper  instructions  as  to  the  law  of  the  case. 
Reversed  and  remanded. 

Wbight,   J. 

I  do  not  concur  in  the  opinion  of  the  majority  of  the 
court,  because  I  think  it  a  clear  departure  from  the  con- 
struction put  upon  the  statute  by  the  Supreme  Court  of  our 
State. 


Matthiessen  &  Hegeler  Zinc  Co.  ?•  Celia  Ferris. 

1.  Nuisance  —  Oaseous  Smelly  Smoke,  Cinders,  etc.,  from .  Zinc 
Works. — Smoke,  hot  aflhes,  cinders  and  gaseous  smell,  the  refuse  of, 
and  thrown  out  by  zmc  works  upon  premises  occupied  as  a  homestead, 
destroying  trees  and  rendering  the  home  uninhabitable,  constitute  a 
nuisance  for  which  an  action  wiU  lie. 

2.  Damages— T^ree  Hundred  and  Sixty-seven  Dollars  Not  Excessive. 
' — A  verdict  for  1867  in  an  action  for  damage  for  the  destruction  of 
•fruit,  ornamental  and  shade  trees,  and  rendering  a  home  uninhabitable 
by  reason  of  smoke,  hot  ashes,  cinders  and  gaseous  smells  thrown  out 
from  zinc  works  and  cast  upon  the  premises,  is  not  excessive. 

■  3.  Offers  of  SETTLEMENT^Not  Admissible  in  Emdenee.— An  otter 
to  compromise  a  matter  in  dispute  and  avoid  a  law  suit,  by  the  plaint- 
iff, not  accepted  by  tlie  defendant,  can  not  be  used  on  the  trial  as  an 
admission  as  to  the  amount  of  damages  sustained. 
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Trespass  on  the  Case  —  Naisanee,  etc.— Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Charles  Blanghard,  Judge,  pre^ 
siding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opin- 
ion filed  December  17,  .1897. 

DoNOGHUB  &  Bull  and  Clabencb  Gbioos,  attorneys  for 
appellant. 

It  is  not  every  trifling  impregnation  of  the  atmosphere 
that  creates  a  nuisance.  There  are  many  uses  of  property 
for  the  ordinary  purposes  of  life  that  produce  more  or  less 
of  discomfort,  and,  where  these  are  necessary  incidents  of 
the  ordinary  use  of  property,  and  are  only  occasional,  and 
produce  no  real  or  substantial  damage,  they  must  be  borne 
with  as  results  that  can  not  reasonably  be  avoided.  The 
damage  must  be  real,  not  fanciful,  not  a  mere  annoyance  to 
a  person  of  fastidious  tastes  and  habits,  but  such  sensible  and 
real  damage  as  a  sensible  person,  if  subjected  to,  would  find 
injurious  to  him.     Wood  on  Nuisances,  Sec.  532. 

The  injury  must  be  something  more  than  a  fanciful  incon- 
venience. The  question  of  mere  delicacy  or  fastidiousness 
arising  from  delicate  and  dainty  habits  of  life  would  not  be 
a  clear  and  plain  interference  with  ordinary  comforts  and 
enjoyments.  Cooper  v.  Randall  et  al.,  53  111.  24;  Ibid.,  59 
111.  317;  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  22. 

Duncan,  Haskins  &  Panneok,  attorneys  for  appellee. 

For  a  nuisance  affecting  health  and  personal  comfort,  in- 
jury sustained  not  only  by  the  plaintiff  but  also  by  mem- 
bers of  his  family,  whom  he  is  bound  to  support,  is  a  proper 
element  of  damage.  Jarvis  v.  St.  Louis  I.  M.  &  S.  R.  R. 
Co.,  26  Mo.  App.  253;  Pierce  v.  Wagner,  29  Minn.  355; 
16  Am.  &  Eng.  Ency.  of  Law,  986;  Wenona  Zinc  Co.  v. 
Dunham,  56  111.  App.  351. 

Mr.  Presiding  Justice  Okabtbee  delivered  the  opinion 
OF  THE  Court. 

Appellee  sued  appellant  in  an  action  on  the  case  to  recover 
damages  for  the  destruction  of  fruit  trees,  ornamental  and 
shade  trees,  and  the  rendering  of  her  home  uninhabitable 
by  reason  of  smoke,  hot  ashes,  cinders  and  gaseous  smells, 
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being  thrown  and  cast  upon  her  premises,  in  consequence  of 
the  deposit  by  appellant  of  large  quantities  of  red-hot  cin- 
ders and  refuse  from  its  zinc  works,  upon  a  lot  adjoining  the 
home  and  premises  of  appellee.  There  was  a  trial  by  jury 
resulting  in  a  verdict  and  judgment  in  favor  of  appellee  for 

$367. 

As  grounds  for  reversal,  it  is  insisted  by  appellant  that 
the  court  erred  in  giving,  refusing  and  modifying  instruc- 
tions; also  in  the  admission  of  evidence,  and  that  the  dam- 
ages are  excessive. 

The  only  material  objection  to  the  admissicm  of  evidence 
is  as  to  the  deed  from  appellee's  deceased  husband  to  her  of 
the  premises  in  question,  upon  the  ground  they  were  the 
homestead  of  the  parties,  and  therefore  the  deed  was  a  nul- 
lity. It  is  a  sufficient  answer  to  this  proposition  to  say, 
that  there  is  no  proof  in  the  record  that  the  premises  were 
the  homestead  of  the  parties  prior  to,  or  at  the  time,  the 
deed  was  executed  and  delivered.  Appellee  testified  she 
had  occupied  the  premises  as  a  homestead  since  the  date  of 
the  deed,  but  the  evidence  is  silent  as  to  what  the  conditions 
were  before  that  time. 

We  think  there  was  no  serious  error  on  the  part  of  the 
court  in*  its  action  on  the  instructions. 

Nor  can  we  say  that  the  damages  are  excessive.  The 
injury  to  appellee  was  serious  and  the  inconvenience  and 
discomfort  she  suffered  were  a  great  wrong  to  her,  for  which 
she  was  entitled  to  recover  substantial  damages,  in  addition 
to  the  pecuniary  loss  sustained  by  her  in  the  destruction  of 
her  vegetables,  fruit  and  shade  trees.  Her  proposition  to 
accept  $50  in  settlement  of  her  claim  for  damages,  appears 
to  have  been  made  by  way  of  compromise,  to  avoid  a  law- 
suit, and  should  not  bd  taken  against  her  as  a  confession  or 
admission  as  to  the  amount  of  her  damages. 

Appellant  did  not  see  fit  to  accept  the  offer,  and  therefore 
it  should  go  for  nothing,  and  should  not  be  used  to  fix  the 
amount  of  damages  upon  a  trial  by  the  jury. 

Seeing  no  just  reason  for  reversing  the  judgment  it  must 
be  affirmed. 
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Lewis  Fouts  t.  Sherman  Bocock. 

1.  Juries— Determine  Questions  of  Fact. — The  question  as  to  whether 
a  contract  exists  between  the  parties,  is  one  of  fact  for  the  determina- 
tion of  a  jury. 

Assumpsit,  for  money  wrongfully  retained.  Appeal  from  the  Circuit 
Court  of  Stark  County;  the  Hon.  N.  E.  Worthinqton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1807.  Affirmed.  Opinion  filed 
December  17,  1897. 

fi.  F.  Thompson,  attorney  for  appellant, 
F.  A.  Kbbns,  attorney  for  appellee. 

Mr.  Prksioing  Justice  Crabtreb  delivered  the  opinion 
OF  THE  Court. 

This  was  a  suit  by  appellant  against  appellee  to  recover 
$250,  being  part  of  the  proceeds  of  a  farm  sold  by  appellee 
as  agent  of  appellant,  and  which  the  latter  claims  was 
wrongfully  retained  by  the  former. 

It  appears  from  the  evidence  that  appellant  was  the 
owner  of  a  farm  in  Stark  county  in  this  State,  and  being 
about  to  remove  to  Nebraska,  he  made  an  arrangement  with 
appellee,  his  nephew,  to  try  and  sell  it  for  him. 

Appellant  claims  the  only  agreement  for  compensation 
was,  that  appellee  should  have  all  he  could  get  over  $75  per 
acre,  or  $12,000  for  the  quarter  section. 

On  December  14, 1893,  appellee  wrote  appellant,  who  was 
then  at  Omaha,  that  he  could  sell  the  farm  for  $11,750,  and 
advised  him  to  sell  for  that  price,  and  said  he  would  charge 
a  commission  of  $50  for  making  the  sale.  The  fact  was 
that  appellee  then  had  found  a  purchaser  for  the  farm  at 
$12,000,  although  he  did  not  so  inform  appellant.  Appellee 
sent  to  appellant  a  written  contract  to  be  signed  by  the 
latter,  authorizing  the  sale  of  the  farm  at  $11,750,  which 
was  duly  signed  and  returned  to  appellee,  who  then  sold, 
the  farm  to  one  Stange  for  $12,000,  and  received  $300  as 
earnest  money.    Appellant  came  on  from  Nebraska  to  close 
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up  the  deal,  and  appellee  then  told  him  he  had  sold  the  farm 
for  $12,000  and  retained  the  $300  for  commissions.  Appel- 
lant seems  to  have  made  no  objection  but  went  on,  closed 
up  the  sale  with  the  purchaser  by  executing  and  delivering 
a  deed  for  the  farm,  and  receiving  $11,700  as  the  balance  of 
the  purchase  money.  Appellee  swears  appellant  appeared 
to  be  satisfied,  and  said  that  appellee  had  done  pretty  well  but 
ought  to  divide.  That  this  was  said  in  a  joking  way,  no 
further  demand  being  made  for  any  part  of  the  $300  until 
two  years  afterward,  when  this  suit  was  brought.  The 
case  being  tried  by  a  jury,  there  was  a  verdict  and  judgment 
in  favor  of  appellee. 

It  was  a  question  for  the  jury,  under  all  the  circumstances, 
whether  appellant  did  not  assent,  after  learning  all  the 
facts,  to  appellee's  retaining  the  whole  of  the  $300  as 
commissions  for  making  the  sale.  By  the  first  instruction 
given  at  the  instance  of  appellant,  as  well  as  by  the  second 
given  for  appellee,  the  question  was  submitted  to  the  jury, 
whether  or  not  appellant,  after  learning  all  the  facts,  agreed 
to  accept  the  $11,700  as  the  price  of  the  farm,  and  these 
instructions  did  not  require  such  agreement  to  be  in 
express  terms,  although  the  second  instruction  given  for 
appellant  did  require  an  express  agreement  Having  asked 
and  had  given  in  his  behalf,  an  instruction  submitting  the 
question  of  an  implied  agreement  to  the  jury,  he  can  not 
now  complain  that  the  jury  found  he  did,  impliedly,  agree 
to  receive  the  $11,700  in  full  settlement  of  the  transaction. 
The  fourth  instruction  asked  by  appellant  was  properly 
refused  by  the  court,  because  it  entirely  ignored  the  question 
of  settlement,  or  agreement  to  receive  the  $11,700  after 
learning  all  the  facts. 

No  doubt  the  circumstance  that  appellant  waited  nearly 
two  years  before  making  demand  for  the  $250  or  bringing 
suit,  was  a  fact  of  some  weight  with  the  jury  in  determin- 
ing his  understanding  or  intention  when  he  closed  up  the 
sale. 

The  evidence  was  all  before  the  jury,  and  we  think  it  was 
sufficient  to  support  the  verdict.  There  being  no  error  in 
the  record,  the  judgment  will  be  affirmed*  ' 
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To  deny  indebtedness 264 

To  defend  against  gambling  contracts 803 

Statements  by  an  assignee 208 

Where  city  has  allowed  private  person  to  use  street 588 

EVIDENCE — In  bastardy  cases — Intercourse  with  persons  other 

than  the  defendant '..  436 

In  bastardy  cases — Conversation  as  to  name  of  child 486 

Certain  evidence  held  not  to  be  hearsay  evidence 402 

Habits  of  deceased  persons 497 

In  actions  by  a  wife  under  the  dram  shop  act— Vindictive 

damages 485 

Of  events  happening  after  an  accident 577 

Of  false  statements  competent 655 

Of  laws  of  a  foreign  State 314 

Of  negligence— Removal  of  defective  machinery  is  not 82 

Of  subsequent  trespasses 110 

Offers  of  settlement  not  admissible 684 
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EVIDENCE— aonttntied. 

Opinions  of  witnesses,  when  competent 208 

Plats  admitted  in  evidence  should  be  accurate 848 

Records  of  private  institutions 621 

Right  of  cross-examination  as  to  cause  of  injury  complained  of  82 
The  court  should  be  informed  as  to  what  is  proposed  to  be 

proved  by  secondary  evidence. 101 

Things  happening  after  an  accident,  not  evidence  of  negligence  61 

When  counsel  should  indicate  what  he  expects  to  prove 242 

EXCEPTIONS— Absence  of 198 

EXECUTIONS — Character  of  return  of,  necessary  to  sustain  cred- 
itor's bill 68 

Return  of,  witliin  ten  days  does  not  affect  right  of  creditor  to 

filebiU 68 

F 

FALSE  PRETENSES— Must  be  of  existing  facts 286 

Promises  are  not 286. 

FALSE  REPRESENTATIONS— As  to  matters  of  fact 824 

FEES  AND  SALARIES— Of  judges  of  election 161 

FELLOW-SERVANT&— Who  are,  a  question  of  fact 282 

FENCES— Rule  as  to  sufficiency  of 577 

FINAL  ORDER— What  is  not 158 

FINDINGS  BY  THE  COURT— When  conclusive 147,  447 

When  disturbed  on  appeal 114 

FORCIBLE  DETAINER-Appeals 59 

Appeals— Application  of  five  days  clause 50 

Notices  to  quit 228 

When  appeals  may  be  taken 59 

FORFEITURES— Not  favored  at  law 462 

FRAUD— Facts  constituting  must  be  pleaded 182 

In  securing  the  execution  of  a  note. 504 

Of  what  it  must  consist .'  504 

In  thn  execution  of  a  deed — Equity  jurisdiction 625 

Vitiates  all  contracts , 655 

A  defense  in  law  and  equity 655 

Right  to  avoid  a  contract  on  account  of 655 

FREEHOLD— When  Involved  in  a  suit  for  partition 425 

When  involved '. 426 

A  perpetual  easement  is. 426 

Q 

GAMBLING  CONTRACTS— Notes  given  in  settlement  of  are  void.  802 

Notes  given  in  settlement  of  void — Estoppel 802 

GUARANTOR— Liability  of  same  as  that  of  a  surety 147 

GUARANTY— A  contract  of,  construed 580 
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H 

HEARSAY— Certain  evidence  held  nottobe.. 402 

*^  HIS  HEIRS  "—Meaning  of  the  expression 243 

HUSBAND  AND  WIFE— Divestment  of  interest  of  husband  in  his 

wife*s  property  a  valuable  consideration •  • 614 

I 

INJUNCTIONS — Issuing  of,  without  notice  as  cause  of  complaint 

on  appeal 297 

Allegations  of  fraud  in  bills  to  restrain  the  use  of  a  name 297 

Power  to  approve  bond  can  not  be  delegated 85 

When  use  of  trade  marks  will  be  enjoined 70 

INJURIES  TO  THE  PERSON— Mental  pain  as  an  element  of 

damages 83 

Proximate  and  remote  causes 208,  668 

Proximate  and  direct  result  of  negligence 662 

Exercise  of  due  care  for  one's  safely 668 

INSURANCE — An  application  for  is  not  a  contract 569 

Act  of  1891  to  prevent  unjust  discrimination  construed 569 

Question  of  false  statements  in  the  application 621 

Suicide , 463 

Suicide  of  the  assured  while  sane i 468 

Members  of  benevolent  associations  bound   by  subsequently 

enacted  by-laws 468 

Untrue  statements  in  the  application 495 

INTOXICATING  LIQUORS— Construction  of  the  dram  shop  act.  676 

Treating 676 

When  sales  may  be  regarded  as  willfully  made 485 

Sales  under  the  dram  shop  act— SufiBlciency  of  proof 485 

INSTRUCTIONS— An  instruction  as  to  damages  in  a  personal 

injury  case  sustained 652 

Abstract  propositions  of  law ,\ 186 

To  find  for  the  defendant,  when  improper 186 

Accuracy  required. 22 

Error  without  injury 541 

Increasing  the  burden  of  proof 803 

Must  be  taken  as  a  series. 489 

Should  be  accurate  in  close  cases 83 

Should  apply  to  the  evidence 82 

Undue  prominence  of  particular  words 403 

Where  there  is  a  conflict  in  the  testimony 500 

Increasing  the  degree  of  proof •  600 

J 

JUDGMENTS— A  judgment  for  costs  is  in  bar 193 

Binding  effect  of 228 
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JUDGMENTS— Con««t«ed. 

Erroneous  in  form 171 

Error  in  entering— How  cured S20 

Vacation  of 279 

Vacation  of,  discretionary 280 

Wrongful  refusal  to  satisfy  of  record 476 

JURIES— Determine  questions  of  fact 687 

Pass  upon  the  credibility  of  witnesses 124 

Sec.  12  of  Art.  18,  of  the  Act  of  1895,  in  regard  to  justices  and 

constables  construed 870 

JURISDICTION— Of  the  trial  court  after  appeal  is  taken 160 

Order  made  without,  is  void 198 

Waiver  of  objections  to 60 

JURY  TRIAL— Rendition  of  final  judgment  by  Appellate  Court 

does  not  infringe  right  of  trial  by  jury 680 

JUSTICES  AND  CONSTABLES— Sec.  12  of  Art.  18,  of  the  act  of 

1895,  construed 870 

JUSTICES  OF  THE  PEACE— Appeals  from 884 

L 

• 

LANDLORD  AND  TENANT— A  receiver  can  not  elect  to  assume 

a  lease  to  the  insolvent 411 

A  receiver  is  not  liable  on  a  lease  to  the  insolvent  without  an 

order  of  the  court 412 

Effect  of,  holding  over  after  expiration  of  term 101 

Presumption  from  holding  over-^How  rebutted 101 

Liability  for  failure  to  keep  premises  in  repair 668 

Measure  of  damages  for  abandonment  of  lease 625 

Damages  for  abandonment  of  lease— Evidence 625 

Repudiation  of  lease  for  fraudulent  misrepresentations .-.  625 

Fraud  in  the  execution  of  a  lease 625 

Tenant  holding  over — Terms  of  original  lease  continued 581 

Termination  of  leases 228 

LAWS — Of  foreitoi  States— How  proven •  814 

Of  foreign  States— Presumptions  as  to 814 

LATENT  DEFECTS— In  the  absence  of  fraud 887 

LEASES — Repudiation  for  fraudulent  misrepresentations 625 

Fraud  in  the  execution 625 

LIMITATIONS — Action  on  replevin  bond  accrues  when  judgment 

is  rendered 876 

Application  of  the  statute  to  cities  and  villages 588 

M 

MANDAMUS— An  action  at  law 119 

MARRIAGES— An  alleged  common  law  marriage  sustained 94 
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MASTER  AND  SERVANT— Duty  of  master  as  to  machinery 33 

False  statements  inducing  the  contract  of  employment 655 

Inspection  of  machinery 207 

Limitations  on  duty  of  master  to  provide  for  safety  of  employes  77 

Promises  by  master  to  repair  defective  machinery 403 

When  contract  of  employment  for  one  month  is  implied 106 

Allowance  of  uttjrney's  fees  to  servants  suing  for  wages 109 

Special  finding  required  when  attomey^s  fees  are  claimed 109 

MASTER'S  REPORTS— Exceptions  to 807 

MEASURE  OF  DAMAGES— Accuracy  requu^  in  instructions  as 

to 23 

For  the  abandonment  of  a  lease 625 

In  actions  by  a  wife  under  tlie  dram  shop  act 485 

Mental  pain  in  personal  injury  cases 83 

MECHANICS'  LIENS— Waiver  by  taking  other  security 489 

Rights  of  incumbrancers. 489 

MOBS — Ultra  vires  not  a  defense  to  a  suit  by  a  corporation  for 

damages  caused  by  mob  violence 639 

MORTGAGES — An  erroneous  description  held   sufficient  to  put 

parties  on  inquiry 450 

Deficiency — Rents  and  profits  during  time  allowed  for  redemp- 
tion   640 

What  an  assignee  takes 264 

MOTIONS— In  Appellate  Court  (1st  District)  must  be  in  writing. .  23 

MUNICIPAL   CORPORATIONS- UZfm   mres  not  a  defense  to 

a  suit  by  a  corporation  for  damages  caused  by  mob  violence  639 

N 

NEGLIGENCE-A  question  for  the  jury 48,  61, 142,  848 

Attempting  to  mount  a  moving  train  is 854 

Care  required  of  plaintiff  in  actions  based  on 81,  800 

Damages  to  next  of  kin  by  a  death  caused  by 651 

Death  caused  by— Evidence  to  be  considered  on  the  question  of 

damages 651 

Running  railroad  train  backward  where  many  persons  are 

passing 551 

Failure  to  look  and  listen  for  railroad  train  not  negligence 

per  ae 653 

Evidence  of  events  happening  after  an  accident 577 

Evidence  of  the  habits  of  deceased  persons  in  suits  based  on. . . .  497 

Extent  of  liability  of  proprietor  of  swimming  schQpi  for 52 

Instructions  as  to  measure  of  damages  for 22 

Liability  is  only  for  proximate  and  direct  result  of 662 

Whether  the  proximate  or  remote  cause  of  an  injury 663 

Exercise  of  due  care  by  plaintiff 663 

Proof  of  exact  age  of  deceased  not  necessary  in  suit  by  admin- 
istrator    48 
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NEGLIGENCE— Con«nwcd. 

Proximate  and  remote  cause  of  injury 208 

Reliance  by  servant  on  promise  of  master  to  repair  defective 

machinery 403 

Removal  of  defective  machinery  not  evidence  of ^  • . .  22 

Things  happening  after  an  accident  not  evidence  of 61 

When  not  to    be  imputed   to  railroad  company  in    killing 

stock 428 

When  question  of  should  be  submitted  to  the  jury 233 

When  a  question  of  fact  and  vrhen  of  law 389 

Held  to  be  a  question  for  the  jury  under  the  evidence  in  the 

case 390 

NEGOTIABLE  INSTRUMENTS— Assignee  before   maturity  pro- 
tected  , 504 

Defenses  in  the  hands  of  purchasers  before  maturity 504 

Parol  acceptance  of  bill  of  exchange 58 

Separate   defenses — Consideration 324 

NEW  TRIALS— Attempt  to  bribe  the  jury  as  ground  for 61 

NOTICED — Constructive  notice  of  defects  in  sidewalks 439 

Waived  by  conduct  of  the  parties • 509 

What  is  sufficient  to  put  upon  inquiry 450 

Matters  sufficient  to  put  aparty  upon  his  guard 450 

NUISANCES — Gaseous  smell,   smoke,  cinders,  etc.,    from  zinc 

works • 684 

|867  damages  held  not  excessive '. 684 

o 

OFFERS  OP  SETTLEMENT— Not  admissible  in  evidence 684 

ORDINANCES — ^Measure  of  proof  in  prosecutions  under . . , 196 

P 

PAROL  EVIDENCE— 'Not  admissible  to  add  to  or  change  a  writ- 
ten contract 534 

PAROL  EVIDENCE— Not  admissible  to  modify  a  sealed  instru- 
ment   135 

PARTY  WALLS — Contracts  relating  to  binding  on  purchasers. . . .  542 

A  contract  in  regard  to  applied 543 

PASSENGERS— Attempting  to  alight  from  street  car— Duty  of 

company  to 61 

Cam  required  of  street  railroad  for  safety  of 61 

PENAL  STATUTES— Pleading  under 569 

PENDENTE  UTE— Purchasers 228 

PLEADING— A  defective  declaration  cured  by  verdict. 140 

Carrying  a  demuiTer  back  to  the  declaration 455 

Justification  in  slander 455 

Pleadings  construed  most  strongly  against  the  pleader 395 

Under  penal  statutes 569 
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PLATS — Admitted  in  evidence  should  be  accurate 848 

PLEADING  AND  EVIDENCE— When  proof  of  existence  of  road 

necessary  in  suit  for  injury  to  property  by  obstruction  of 878 

PRACTICE— An  affidavit  for  continuance  held  not  sufficient 47 

Carrying  a  demurrer  back  to  the  declaration 455 

Changes  in  the  form  of  action 605 

Errors  not  presented  on  motion  for  a  new  trial  are  waived. ...  82 

Exceptions 198 

Informal  verdicts :  650 

Motion  for  a  new  trial  unnecessary  when  case  is  tried  by  the 

court 56 

Special  interro^tories  must  relate  to  ultimate  facts 403 

When  questions  of  variance  may  be  raised 403 

Waiving  arguments 674 

What  a  bill  of  exceptions  should  show. . . « 50 

When  counsel  must  indicate  what  he  expects  to  prove 242 

When  depositions  should  be  objected  to 605 

When  the  sufficiency  of  the  evidence  may  be  inquired  into  on 

appeal 66 

PRESUMPTIONS— As  to  laws  of  other  States 814 

As  to  movements  of  persons  on  or  near  a  railroad  track. ......  552 

That  a  court  has  complied  with  its  rules 75 

When  the  evidence  is  not  preserved  in  a  bill  of  exceptions. . . .  119 

Which  arise  upon  proof  of  conditions 428 

PROMISSORY  NOTES  —  Defenses  against  purchaser   for  value, 

before  maturity 617 

Estoppel  to  deny  indebtedness  evidenced  by 264 

Fraud  in  procuring  the  execution  of 504 

Fraud  in  procuring  the  execution  of— Of  what  it  must  consist.  504 

Purging  of  defenses  by  assignment 509 

In  settlement  of  gambling  contracts  void 802 

Innocent  holders  of  illegal  paper 802 

Legal  holder  may  recover  on 76 

PROPOSITIONS  OF  LAW— Should  not  contain  findings  on  ques- 
tions of  fact 147,569 

Substituting  the  belief  of  the  parties  for  their  action 115 

PUNITIVE  DAMAGES— Trespassers  by  ratification 110 

Q 

QUESTIONS  OF  FACT— Are  for  the  jury 687 

Whether  a  transaction  is  a  sale  or  a  bailment 186 

R 

RAILROADS —Construction  of  rules 848 

Duty  of  persons  about  to  cross  tracks  to  watch  for  trains 848 

Duty  to  inspect  machinery 207 

i  Duty  to  persons  attempting  to  mount  moving  trains  at  other 

places  than  platform 854 
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RAILROADS— Con^tntied. 

Attempting  to  mount  a  moving  train,  negligence 854 

Estopped  to  deny  that  land  used  by  permission  of  a  city  is  a 

public  street 878 

Fences — Proof  as  to  point  of  access  to  right  of  way ft77 

Liability  of,  for  failure  to  fence  track 601 

Negligence — When  not  to  be  imputed  in  killing  stock 428 

Running  train  backward  where  many  persons  are  passing 551 

Failure  to  look  and  listen  not  negligence  per  ae 5d2 

Presumptions  as  to  movements  of  persons  on  or  near  track. . . .  552 

REAL  ESTATE— Ck>ntract8  relating  to  party  walls  binding  on 

purchasers 542 

Failure  to  give  township  and  range  in  describing 584 

Rights  of  purchasers  pendente  lite 228 

Right  to  have  water  run  in  natural  channel  not  restricted  by 

drainage  act  of  1880 516 

Vesting  of  remainders. . .  ^ . . . : 242 

Vesting  of  remainders — Exceptions  to  the  rule 242 

RECEIPTS— Are  open  to  explanation 619 

RECEIVERS — Can  not  contract  without  the  sanction  of  the  court . .  41 1 

Can  not  elect  to  assume  a  lease  to  the  insolvent 411 

Not  liable  on  lease  to  insolvent  without  an  order  of  the  court. .  412 

Orders  making  changes  in  not  reviewable 899 

REM  AINDERS— Vesting  of 242 

REMITTITURS — Do  not  correct  passion,  prejudice  or  misconcep- 
tion of  jury 22 

REPEALS — By  implication  not  favored 151 

General  and  special  laws 151 

REPLEVIN — ^Action  on  bond  accrues  when  judgment  is  rendered.  876 

RES  JUDICATA— Addition  of  lands  to  a  drainage  district 561 

The  doctrine  applies  only  to  cases  where  the  precise  question 

involved  was  previously  decided 561 

ROADS — ^When  proof  of  existence  of  necessary  in  suit  for  injury 

to  property  by  obstruction  of 878 

RULES  OF  COURT-Must  be  obeyed 596 

S 

SALES — By  trustees— Defective  title — Ejected  purchasers 492 

False  representations 824 

Of  personal  property— Change  of  possession 186 

Whether  a  transaction  is  a  sale  or  a  bailment  is  a  question  of 

fact  for  the  jury 186 

SHORT  CAUSE  CALENDAR— Time  allowed  for  call  of 75 

SIDEWALKS— Constructive  notice  of  defects 489 

SLANDER— Actionable  words 512 

Publication  of 512 

Plea  of  justification 455 
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SPECIAL  INTERROaATORIES— Must  relate  to  ultimate  facts. . .  403 

STATUTES— Act  of  1887  as  to  appeals  from  certain  interlocutory 

orders  construed 899 

Act  of  1891  to  prevent  unjust  discriminations  by  lifte  insurance 

companies,  construed 569 

Construction  of 870,  676 

Sec.  9,  Chap.  48,  R.  8. ,  construed 676 

Sec.  12,  of  Art.  18  of  the  Act  of  1895  in  regard  to  justices  and 

constables,  construed *. 870 

Sec.  52,  Chap.  77,  R.  S.,  construed 649 

Repeals  by  implication 151 

Repeals — General  and  special  laws 151 

Sec.  2,  Art  7  of  the  Act  of  1885  in  regard  to  elections  not  re- 
pealed    151 

Rules  of  construction 160 

STOLEN  MONEY— Transfer  of  titie  to 605 

STREET  RAILROADS— Duty  to  passengers  attempting  to  alight.  60 

Care  required  of ,  for  safety  of  passengers 61 

S  UICIDE— Forfeiture  of  insurance. 462 

SWIMMING  SCHOOLS— Extent  of  Uability  of  proprietor  of,  for 

negligence. • 52 

T 

TRADE-M  ARE:S— The  general  rule  in  regard  to,  stated 431 

When  use  of  will  be  enjoined 70 

TRADE  NAMES— Allegations  of  fraud  in  bills  to  restrain  the  use 

of 297 

TRESPASS— By  ratification— Punitive  damages  not  allowed 110 

Evidence  of  subsequent  trespass  by  part  of  the  parties  not  ad- 
missible   110 

TRIALS— Argument  of  counsel 17 

Remarks  by  the  court  in'  regard  to  the  evidence 17 

Attempt  to  bribe  the  jury  as  ground  for  a  new  trial 61 

Credibility  of  witnesses  is  for  the  jury 661 

Degree  of  proof  required  in  civil  cases 577 

Issues  of  fact  found  by  the  court. . : 114 

Trials  by  the  court — Sufficiency  of  the  evidence 114 

Misconduct  of  counsel 22 

Passion,  prejudice  or  misconception  of  jury  not  corrected  by 

remittitur 22 

Right  of  argument ^ 124 

The  jury  has  a  right  to  pass  upon  the  credibility  of  witnesses..  124 

Undue  prominence  of  particular  words  in  instructions 402 

u 

ULTRA  YIR£3— Not  a  defense  in  a  suit  for  damages  caused  by 

mob  violence 629 
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V 

VARIANCES— A  variance  held  fatal 402 

Time  at  which  the  question  should  be  raised 402 

VEBDICTS— Contrary  to  theevidence 612,  629 

informalities  in 656 

Defective  declaration  cured  by 140 

Not  supported  by  the  evidence 52 

On  conflicting  evidence 484»  661 

Passion,  prejudice  or  misconception  of  jury  not  corrected  by 

remittitur 22 

Sustained  by  the  evidence 541 

When  they  should  stand 551 

VOLUNTARY  ASSIGNMENTS— Power  of  assignee  to  estop  him- 
self   203 

Construction  of  the  statute 208 

w 

WAIVER — EIrrors  not  presented  on  motion  for  new  trial  are  waived  82 

Of  mechanics*  liens  by  taking  other  security 489 

Of  notice,  by  the  conduct  of  the  parties 609 

Of  objections  to  jurisdiction 50 

Of  right  to  refuse  to  answer 82 

WAREHOUSES— Certain  receipts  held  to  be  warehouse  receipts 

and  an  agreement  held  to  be  a  mortgage « 519 

WITNESSES— Credibility  of  a  question  for  the  jury 17,  55,  661 

Waiver  of  right  to  refuse  to  answer 82 

Right  of  witness  to  refuse  to  answer  is  personal 82 

WORDS  AND  PHRASES— "His  heirs" 242 

WRITS  OF  ERROR— Are  new  suits 866 
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